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£ INTRODUCTION TO THE CODE OF 

| ’criminal procedure. 

The importance of supplementing the Penal Code hy wise rules 
r preventing offences and bringing offenders to justice appears 
om the following considerations 1 : — 

First , expense, delay or uncertainty in applying the best laws 
r the prevention and punishment of offences would render those 
,ws useless or oppressive : 

•/ Secondly , the law relating to criminal procedure is more con- 
antly used, and affects a greater number of persons, than any other 
w. The offender and the individual injured are, as a rule, the 
aly persons immediately affected by the commission and punish- 
ient of a crime. But in the measures prescribed for preventing 
rimes and prosecuting criminals any one, however unconnected with 
gi veil offence, may find himself involved. As a judge, a magis- 
?ate, a soldier, a volunteer, a policeman, or even a private citizen, 
fery one is liable to become an active party in preventing the 
Emission of crimes, in stopping the progress of crimes continuous 
1 their nature, or in arresting 'offenders. In India, moreover, 
rivatc persons are liable to serve in trying cases as jurors or 
ssessors. 

For these reasons the Government of India has laboured long and History of 
Balously to produce a code of Criminal Procedure which should " 

6 easily understood, cheap, expeditious and just. So long ago as criminal 
|e 20th March, 1847, ^ 1C President in Council instructed the P rocedure - 
Indian Law Commissioners to prepare a scheme of pleading and 
|oeedure with forms of indictment adapted to the provisions of 
te Penal Code; and such a scheme, together w % ith several forms, 

|M prepared by Messrs. Cameron and Eliott, and submitted 
ftl* a report dated 1 Feb. 1848 *. Their draft was examined 
lid considered by a new set of Commissioners appointed in 
?54 under 16 & 17 \ ic. c. 95. see. 28, and comprising Sir John 

1 ^ See Livings ton a introductory report 4 Nov. 1843 regarding the qualifiea* 
the Code of Procedure prepared for tions, summoning, and challenging 
e State of Louisiana, Works, i. 331. asse^>rs and jurors. This I have 
a There was a previous repo# dated not seen. 
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Romilly M.R., Sir John Jervis C.J., Sir Edwardf ■ 

Messrs. Cameron, Ellis, Lowe (now Lord Sherborne), ...u'lletj 
These Commissioners produced a draft Code which was presenhJ 
to Parliament in 1856, and was in the following year introdm. 
into the Legislative Council hy Mr. (now Sir Barnes) Peacock. ] 
ultimately was passed hy the Legislative Council as Act XXV, 
1861. This Code came into force on 1 Jan. 1862: it applied i : 
the first instance only to t lie territories subject to what \ve,v 
called the general regulations, hut was gradually extended t 
the rest of British India except the Presidency-towns. It \v; 
amended by Acts XXXIII of i8(>i, XV of 1862. \ III of 1 86(3, ;u ; 
(very largely) hy Act VIII of 1869. Three years after, the pri:> 
cipal Code and its amending Acts were repealed and replaced ’ 
Act X of 1872, drawn paitly by Mr. (now Sir Fitzjames) Stepk 
(who tells us 1 that he framed the sections corresponding wi* 
sections 221-240 of the present (axle); partly hy Mr. II.; 
Cunningham; hut chiefly by the late Captain Newberv, person, 
Assistant to the Inspector (leiieral of the Punjab police. TL 
Code, like its predecessors, was not applicable to the Coni* 
established hy I loyal Charter in Calcutta, Madras and Bombay. 

For these Courts, as well as for the High Court at Allahabad ai, 
the ( hief Court at Lahore, provision was made by Art X of i8y 
(to regulate the procedure of the High Courts in the c.rercise of tic 
original criminal jurisdiction), which induced the number of junr 
to nine and tin* number of peremptory challenges to eighty dispeiiM 
with the necessity of an unanimous verdict, codified the law 1 
kiting to habeas corpus , provided a simple substitute for tin* wii' 
of certiorari , and repealed and re-eiiaeted in an improved for:; 
the seven Acts 2 3 by which the Legislature had from time to timo 
amended the criminal procedure of tin* Supreme Courts, or their 
successors the High Courts. This Act ' was drawn hy the writer 
and carried by Mr. (now Loid) Hoblnaise. 


1 History of the < 'riminal Law, iii. 

33711. Captain Newbery in t ■■rmed 
me that Mr, Stephen also drew ( hap* 
tern II-VII, XXI f t (chiefly) and 
XXXVI, and that Mr. Cunningham 
drew sec. 90, most of ( ’hap. XIX, and 
Chap. XXXIV. 

3 Acts XXXI of 1S3S, XXII of 
1839, IV of 1H49, XVI of 1 S5 2, 
XVIII of 1862 (except secs. 26 35, 
47-53}, and Act XIII of 1865, a use- 
ful measure, carried hy Sir H. Maine, 
which (inter alia) abolished grand 


juries. Certain other provisions r<- 
lating to the criminal procedure 
the Supremo Courts were contain' 
in 9 (Jeo. IV. <\ 7 j, whicli was r 
pealed 1 >y Art X of 1875, with tb 
exception of secs. 1, 7. S, 9, .*5, 
and 56. It also repealed certain < r; 
actments (in Acts XXIV of iSe 
and XIII of 1S69) relating to tb 
High Court for the N.W. Provinces 
3 Except secs. 97 and 98 ( - Act N 
of iSSj, svc. 3054 which were draw; 
by Mr Hothouse. 



INTRODUCTION. 


3 


B V x 1872 was also inapplicable to the Magistrates’ The 

ilcutta, Madras, and Bombay. For these, provision cncy 
Act IV of 1877 (to regulate the procedure and increase tratea. 
on of the Courts of Magistrates in the P residency 
is Act, which increased the jurisdiction of the Presi- 
rates, assimilated their procedure to that of the pro- 
-rates, and made many other improvements, was drawn 
and carried by Mr. (now Sir Theodore) Hope, 
ppears that, before the present Code of Criminal 
rjwpjflure was passed, no less than three such Codes were in oper- 
itiofi in British India: Act X of 1872, amended by Act XI of 
1874. which was in force throughout the Mufastal ; the High 
Courts’ Act, X of 1875, which was in force in the Presidency- 
yOWttS, Allahabad and Lahore ; and the Presidency Magistrates’ 

Aot, TV of 1877, which, also, was in force in the Presidency-town?. 


^lany of the provisions of these Codes merely repeated one 
another ; many of their rules, though dealing with the same 
subjects, unnecessarily varied in language 3 and the result was that 
the bulk of the Indian Statute-book was far greater than it needed 
to be, and that the Courts when construing one Code were often 
deprived of the guidance of prior decisions on another. 

The primary object of the present Code, which was framed by the Objects of 
Wiiter 1 at the suggestion ot the Secretary of State in his despatch t|^P reseiv 
(Legislative), No. 44, dated 26th October, 1876 2 , was to recast ^ 


1 I* framing his draft he was aided 
chiefly by the decisions of the High 
Courts on Act X of 1S72, but also by 

I saMty of Livingston’s remarks. In 
the draft he was aided by Mr. 
traight, who suggested (inter 
1 insertion of sec. 310, by 
f. It. Cockerell and B. Colvin 
engal Civil Service, and by 
Patrick, Secretary, and Mr. 
Dsthwaite, Acting Secretary, 
rovernment of India in the 
ve Department. Mr. 1'itz- 
n particular, redrew chapters 
'curitif for keeping the peace ) 
Public Nuisances). 

Secretary of State’s words 
The Draft Code of Criminal 
e prepared by the Indian Law 
nners in 1S56 was intended 
hr use in all the Courts, and 
it was not deemed advisable 
out the whole of thistles! m 


when the Code of Criminal Procedure 
was enacted in 1861 for yie Mufassal 
only, I think that circumstances are 
now more favourable to its comple- 
tion. In the preparation of the High 
Courts Criminal Procedure Act, 1 S 7 , 
and of the present Bill [the Presi- 
dency Magistrates Bill, afterwards 
Act 1 V of 1877] fc he whole of the Cede 
of Criminal Procedure has been care- 
fully reviewed and freely amended, 
and it* seems desirable that the Mu- 
fassal districts should not continue 
under a less perfect law than the Pre- 
sidency-towns, but that they should 
enjoy the benefit of the latest cor- 
rections and improvements ; and that 
whatever rules arc intended to bo 
observed by all the Courts alike 
should be placed before all in the 
same language, care being taken at 
the s^me time to define the special 
duties and procedure of each. This is 
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the Code of 1872, combining with it the substance > VJigh 
Courts' Act and the Presidency Magistrates' Act, and meliorating 
in it the numerous 1 reported decisions 011 its wording, and thus at 
last give to India a single and complete Code of Criminal Procedure, 
and carry out, so far, the policy of providing a simple and uniform 
system of law for that country. The language and arrangement of 
Act X of 1872 wCre, for obvious reasons, departed •from only so 
far as was necessary for the main purpose of the Code. Put it was 
obviously impossible to reproduce the inartificial wording of many 
of the sections, and an arrangement according to which, for example, 
the provisions for the prosecution of crimes came before the pro- 
visions for their prevention, and the charge (i. e. the written 
accusation of an offence) was dealt with after trials, appeal and 
execution. 

Though many of the outlying Acts and Regulations dealing 
with Criminal Procedure had been repealed and re-enacted by Act»X 
of 1872, many more were still untouched, and the secondary object 
of the present Code was to consolidate these enactments, which 
were seven in number: namely, Acts XX III of 1840 (Execution 
of process): V of 186 r, section 6, part of sections 24 and 35 
(Police): the unrepealed portions of XVIII of 1862 (Adminis- 
tration of Criminal Justice in the High Courts): II of 1869 
(Justices of the Peace): XXH of 1870, sections 2 and 4 (Applica- 
tion to European British subjects of Acts giving summary juris- 
diction) : XXI of 1879, Chapter 111 (Inquiries in British India 
into crimes committed abroad by British subjects) ; and Bengal 
Regulation* XX, 1825 (Jurisdiction of Courts Martial). 

The result of consolidating the Acts and the Regulation above 
specified was to substitute a single Code of 368 sections for eleven 
enactments containing 1020 unrepealed sections. 


The present Code is divided into nine Parts, the first containing 
the usual preliminary matter; the second dealing with the consti- 
tution and powers of the .Criminal Courts and offices; the third 
containing some general provisions; the fourth treating of the 
prevention of offences; the fifth, of information to the Police and 
of their powers to investigate; the sixth, of proceedings in prosecu- 


the best safeguard against conflicting 
rulings. 

*1 request, therefore, that your 
Excellency in Council will direct 
your attention to the question whether 
the Criminal Procedure Code 0^-1872 
might not now be recast so a« to com- 


bine with it the substance of the 
High Courts Act, 1875, and of the 
present measure fthe Presidency 
Magistrates Act, IV of 1877], and 
thus at length to give to India a com- 
plete Code of Criminal Procedure.* 

1 Afcout two hundred. 
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Iventh, of appeal, reference and revision ; the eighth, of 
feedings; the ninth, of supplementary provisions. 


I. — Preliminary. 

Part I consists of a single chapter containing the usual pre- Local 
liminary matter. The Code is declared (sec. 1) to extend to the extent * 
whole of British India; and it has been applied, by executive 
orders to many places outside the empire 1 . It contains no clause Personal 
relating to personal application; but Act XXI of 1879, sec * 8, extent ' 
declares that the law relating to criminal procedure for the time 
being in force in British India shall, subject to modification by 
the Governor General in Council, extend (a) to all European 
British subjects in the dominions of Princes and States in India 
in alliance with Her Majesty, and (b) to all Native Indian subjects 
of Her Majesty in any place beyond the limits of British India. 

* The wording of some of the definitions in Act X of 1872 hasDefini- 

bcen amended; and definitions of ‘public prosecutor, 1 ‘ pleader/ tlons * 

‘offence,* ‘chapter/ ‘schedule,’ ‘place,* and ‘police station* have 

been added. The definition of ‘complaint* lias been amended 

so as to exclude the report of a police-officer and information 

rriven to a police-officer ; ai*t the definition of ‘investigation* 

has been extended so as to comprise the proceedings of persons 

authorised by a Magistrate under section 160 or 203 to make 

local investigations. The definition of ‘cognisable offence’ — Cognisa 
( ottcnc^* 

a somewhat ill-chosen name 2 for an offence for which a police- 

officer may arrest without warrant — has been amended so as to 

connect it with the second schedule. ‘ "Warrant -case ’ is defined M arraf 

as a case relating to an offence punishable with death, trails- case ‘ 

portation, or imprisonment for a term exceeding six months, and 

‘summons-case* as a case relating to an offence not so punish- Summo 

able. A clause has been added to the definition of ‘High Court’ so 

as to enable the Governor General in Council to appoint in outlying 

territories where 110 such Court is established l>v law, an officer to 

• * 

perform its functions under the- Code. Expressions such as ‘ special 
law’ and ‘local law,* defined in the Penal Code, *have the meanings 
attached to them respectively by that Code. 


II. — Criminal Courts. 

Part II, as to the constitution and powers of the Ciiminal Courts 
and offices, consists of two chapters, of which the first deals (a) with 

8ee Appendix A to the (^xle, 3 Stephen, llist. Crim. Zrtrc,iii. 331. 
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the five classes of Criminal Courts other than 
and other Courts created by special enactments 2 , 
divisions, (c) with Courts outside the Presidency-towns, (d) with 
the Courts of the Presidency Magistrates, ( e ) with Justices of the 
Peace, and (/) with the suspension and removal of Judges, Magis- 
trates and Justices of the Peace. The provisions of the Police Act 
(Y of 1 86 1 ), section 6, have been incorporated in -this chapter, 
section 14. The Local Government has been empowered (sec. 16) 
to make rules for the guidance of Magistrates’ Benches. This 
will result in uniformity of practice wherever such uniformity is 
desirable. Assistant Sessions Judges have been declared (sec. 17) 
subordinate to the Sessions Judge in whose Court they exercise 
jurisdiction. This precludes a doubt which had been raised on 
the subject. 

Powers of The second chapter treats of the powers of Judges and Magistrates. 
Ma^is- aiK * tl )e description of offences cognisable by each Court, the sentences 
trates. which may be passed by Courts of various classes, and the mode 
of conferring powers on the latter. The changes of the law here 
made are little more than verbal, save that Magistrates of the 
first class are forbidden (sec. 29) to try offences under special or 
local laws which are punishable with imprisonment for more than 
seven years: such grave cases should he tried by a higher Court. 

It is desirable that the police powers which magistrates can 
exercise in investigating offences should be clearly defined. In 
section 40 ( = Act X of 1872. section 56), as to the continuance of 
powers of an officer transferred to another local area, words have 
been introduced to show that powers conferred by one Local 
Government do not accompany an officer when he is transferred to 
a province under another Local Government (2 Cal. 117). 

In connection with section 33, as to power to sentence to imprison- 
ment in default of payment of fine, the Council passed simultaneously 
with the Code a short Act amending section 67 of the Penal Code, 
by inserting a declaration that such imprisonment shall be simple. 

Section 35 declares, in accordance with a decision of the Bombay 
High Court (1 Bom. 223), that, for the purpose of confirmation 
or appeal, a combined sentence, in case of simultaneous convictions 
for several offences, shall be deemed to be a single sentence. 

1 As to these, see 24 A 25 Vic. c. 58: Act V of 1869 : the Vice- Ad- 

104, and the Acts constituting the miralty Courts 26 & 27 Vic. c. 24, 

Chief Court of the Pan jab, the J udicial etc.) : the Court for the trial of Ben- 

Commissioners of Oudh, the Central gal pilots (Act XII of 1859 : and 

Provinces and Burma, and the Re- the Bombay Court of Betty Sessions 

corder of Rangoon. , , ( Rule, Ordinance and Regulation I of 

3 Courts Martial (44 A 45 Vic. c. 1834, tWe 3, articles r, 2, 5, 6 , 7, 8). 


> Wrts 


(b) wit.fi territorial 
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III. — General Provisions. 

p contains certain general provisions which it seemed 

a * to oroup together and which, to avoid forward references, 

C0,1 Jt stand near the beginning of the Code. They relate to the 
following matters: aid and information to the Magistrates, the 
wlice and persons making arrests : arrest, escape and retaking : 

Processes to tom pel appearance, processes to corfipel the production 
of documents, etc., and processes for the discovery of persons 
wrongfully confined. Here, again, the changes in the law are 
little’more than verbal. But to the offences which the public are Aidand ir 
hound to assist in preventing, have been added (sec. 42) attempts to % Jf on 
iniure public property, railways, canals, and telegraphs. The section 
/ requiring village-headmen, etc., to report, has, for obvious 
reasons, been extended to escaped convicts and proclaimed offenders, 
and (to provide for villages in lull-passes through which bands of 
dfleoits habitually proceed) also to cases where the criminal merely 
Goes through the village. 

Nothing in the whole course of criminal procedure is so produc- Arrests, 
ive of vexatious proceedings and serious consequences as Arrests. 

The utmost care therefore lias been taken in framing the sections 
3n this subject so ns to make tjiem clear and precise. The wording 
)f section i 78 of the Code of 1872, which empowered the police to 
use ‘ all means necessary to effect the arrest ’ of a person forcibly 
resisting or attempting to escape, was dangerously wide. The 
present Code (sec. 46) accordingly explains that this power does not 
give the right to cause the death of an arrested person who is not 
accused of an offence punishable with death or with transportation for 
life. T11 England, if the offence with which the runaway is charged 
is a treason or a felony (which includes manslaughter, robbeiN, lape 
and even larceny), or a dangerous wound given, the homicide is justi- 
fiable, and so under the New A ork Code of C riminal lioccdure, 
section 174. I11 Scotland, however, the killing is justifiable only 

when he is charged with a capital offence 1 . Ihe ( ode here, as 
settled by tin* Soloct Committee, followed the law of Scotland, 
which, in Mr. Alayne’s opinion, is in India tht safer rule. The 
words- ‘ or with transportation for life ’ were afterwards introduced 
in Council chiefly to enable the police to cope with the well-armed 
and desperate hands of dacoits who from time to time infest some 
of the districts of the North-AVestern and the Central Provinces. 

These outlaws will not surrender unless the only alternative he that 
|Of death, and if the police are not allowed to meet them on at least 

S equal terms, the attempt to arrest tlici^ may he abandoned. 

8ee Alison's Principles%f the Criminal ^atc of Scotland, pp. ^6, 37* 
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The section (46) authorising, in the case of forcible A. „ ^e, the 
use of necessary means to effect arrests, has been extenimu to meet 
the case of attempts to evade them. Power has been given (sec. 49) 
to break open the doors of a house ‘for the purpose of liberating 
persons who have lawfully entered for the purpose of making arrests 
therein. Persons making arrests have been expressly empowered 
(sec. 53) to take from the person arrested any offensive weapons which 
he may have about him. The police have been authorised (sec. 54) to 
arrest, without warrant, deserters from the Navy ; and sections (66, 
67), equivalent to Act XXV of 186 1, section 1 1 2, have been inserted 
to provide for the retaking of persons escaping or rescued from lawful 
custody. 

The period for which a person arrested without warrant may he 
detained by the police is carefully limited by section 61. 

The power to arrest without warrant persons against whom a hue 
and cry has been raised 1 is omitted, as that obsolete common-law 
process is unknown in India. The section authorising masters 
and mates to arrest deserters from ships is also omitted, as the 
matter is sufficiently provided for by the Merchant Shipping Act 2 . 
Service of Under the Code of 1872, section 153, summonses issued by 
gummons. Magistrates were ordinarily served 4 through a police-officer’: the 
present Code (sec. 68) provides that, subject to rules to be made by 
the Local Government, they may also be served by an officer of the 
Court. Provision is made (secs. 73, 74) for the service of a 
summons outside the local jurisdiction of the Magistrate who issues 
it, and for the proof of such service. 

Warrant Section 75 requires that all warrants of arrest, whether issued 
of arrest. j n the Presidency-towns or the Mufassal, shall be sealed. Act IV 
of 1877, section 56, did not in such cases require a seal. Warrants 
of arrest issued by a Bench of Magistrates may be signed by any 
member of the Bench. This legalises what probably was the 
practice. 

Subrdivisional Magistrates have been empowered (sec. 78) to 
direct warrants to landholders, etc., for the arrest of escaped 
convicts. Tliis extension is in harmony with the large powers 
generally possessed by Magistrates in charge of subdivisions. 

Section 87 clears up a doubt as to the commencement of the 
period provided in the corresponding section ( 1 7 1 ) of Act X of 
1872, for the appearance of a person absconding against whom * 
a warrant has been issued. 

The Code of 1872 did not jirovide how attachment of debts 

1 Act X^>f 1872, sec. 92, cl. 3. 

3 Act I of 1859, sec. 86,# 


Attach- 

ment. 
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nd |lf fliPmoveable property is to be effected. Provision has, 
thereof been made (sec. 88) for this purpose ; and the powers, 
duties and liabilities of receivers have been declared by reference 
to the Code of Civil Procedure. 

A person required merely to produce a document will (as Productio 
under the Civil Procedure Code, section 164) be deemed to ^ ave ^ e nt8 U 
complied with the requisition, if lie causes tlfc document to be 
produced instead of attending personally to produce it (sec. 94). 

This amendment obviously tends to save time and expense, and 
thus to diminish the unpopularity of our Courts. 

Section 100 gives Presidency Magistrates, Magistrates of8p ifa- 
the first class, and Sub-divisional Magistrates, power to issue warrant8, 
warrants to search for persons wrongfully confined. No such 
power, though needed, was supposed to exist in India, except, of 
course, in the Presidency-towns, where the High Courts issued, 
under Act X of 1875, directions of the nature of a habeas corpus. 

Provision is made (see. 103) for making a list, signed by 
witnesses, of things found in execution of a search-warrant beyond 
the jurisdiction of the Court issuing it. The requirement of the 
signature of the witnesses tends to check the irregularities which 
sometimes occur in the course of searches. 

l\ r . — P revention oe Offences. 

Part IV, which relates to the prevention of offences, comes, 
it is considered, properly before Part VI, which relates to their 
prosecution. It comprises six chapters dealing respectively with 
security for keeping the peace and for good behaviour ; the dis- 
persion of unlawful assemblies; suppression of nuisances; disputes 
as to immoveable property; and, lastly, the preventive action of 
the police. Nothing is here said as to the prevention of intended 
offences by personal resistance. For the Penal Code (secs. 96-106) 
conti^ns rules as to the cases in which such resistance is lawful 
and the degree to which it may he carried. 

Chapter VJ LI. In the chapter relating to security for keeping Security 
the peace, and for good behaviour, the sect ion*( 106) dealing with 
security for keeping the peace on conviction has been extended 
to cases in which the accused is convicted of criminal intimidation 
by threatening injury to person or property. This is an offence of 
the same nature as taking unlawful measures with the intention 
of committing a breach of the peace, and should therefore, as 
regards the taking of security, he placed on the same footing. 

When the conviction is set aside on i^peal or otherwise, the bond 
will become void. On this the Code ojj 1872 was silent. 
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In section no ( = sections 505, 506 of the Code o**> the 
words which give the Magistrate power to demand security from 
persons of notoriously bad livelihood or of a ‘dangerous character’ 
have been omitted. It was objected that these words were vague, 
and that the powers which they placed in the hands of the police 
were liable to great abuse. 

I11 1882, there 'was in the North-Western Provinces a class of 
bad characters who habitually extorted money from respectable 
persons by threatening to insult or beat them. Section no con- 
tains a provision (inserted at the suggestion of the Local Govern- 
ment) enabling Magistrates to protect the public against such 
a system of extortion. It should also be extended so as to apply 
to habitual protectors or harbourers of thieves and to habitual 
aiders in the concealment or disposal of stolen property. 

The Magistrate is empowered (sec. 1 1 2) to make an order as 
to the character and class of the sureties required. This, it is 
hoped, will prevent certain persons making a trade of becoming 
sureties. The object of the law is not merely to provide a money- 
security, but also to obtain respectable persons as guarantees for 
the good behaviour of the criminal concerned. 

For the purposes of the section ( 1 1 7) as to enquiring into the 
truth of the information upon which a Magistrate has acted under 
this chapter, the fact that a person is an habitual offender may 
be proved by evidence of general repute. 

The Code of 1882 contains no provision corresponding to sections 
499 of the Code of 1872 and 21 1 of the Presidency Magistrates’ Act. 
If, before the expiration of the term of the original bond, it 
appears to the Magistrate unsafe to release the obligor at the 
end of that term, in justice to the obligor fresh proceedings should 
be instituted. 

Security Some change has been made (sec. 1 1 7) in the manner of con- 
behaviour. ducting inquiries regarding security for good behaviour. # They 
are under the present Code made as in warrant-cases, instead 
of as in summons-cases, which was formerly the practice. Where 
the person who \\«ould otherwise be ordered to give security is 
a minor, the bond (section 118) will be executed only by his 
sureties. It has been made clear in section 126 that a Presidency 
Magistrate, District Magistrate, Sub-divisional Magistrate, and 
Magistrate of the first class can cancel a bond on the application 
of a surety. Sub-divisional Magistrates are empowered (sec. 109) 
to require security for good behaviour. 

Dispersion Chapter IX, on dispersio^ of unlawful assemblies, contains the 
assemblies^ ru ^ es for calling out and f employing thl military, in aid of the 
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d vilJ« They were first enacted in the Code of 1872, and 
embo^taccording to Sir Fitzjameg Stephen J ) the principles laid 
down in the charge of Tindal C.J. to the grand jury of Bristol 
in 1832, as to the duty of soldiers in dispersing rioters. The 
rules carry the law somewhat further than it has yet been carried 
in Kn gland, as they expressly indemnify all persons acting in good 
faith hi compliance with requisitions under sections 128 and 130, 
and forbid prosecutions of magistrates, soldiers, and police officers, 
except with the sanction of the Governor-General in Council. I11 
this chapter volunteers enrolled under the Indian Volunteers Act, 

1869, are placed on the same footing as soldiers of Her Majesty’s 
Army. 

I11 Chapter X, as to Public Nuisances, section 133 has been Suppres- 
extended to cases of keeping goods or merchandise (for example, “'°" sa ° n f ces , 
damaged rieo^ injurious to the public health, and of cair\ing on 
occupations offensive to the religious feelings of any considerable 
section of the community. The latter alteration is intended to 
meet such cases as that of a butcher exercising his trade in a 
Hindu town so as to cause risk of breach of the peace. 

Chapter XI deals with temporary orders in urgent cases of 
nuisance. The power conferred by section 518 of the Code of 
1872 was intended to be exercised only in urgent cases where 
a speedy remedy is desirable. The present Code (sec. 144) pro- 
vides that no orders under Chapter XI shall remain in force for 
more than two months, unless in case of danger to human life, 
health or safety, or a riot or affray, the Local Government directs 
otherwise. Where time allows, the procedure must be under 
Chapter X. 

Chapter XI T empowers Magistrates to interfere in disputes as Disputes 
to immoveable property likely to cause a breach of the peace, to ^j 0ve abl c 
decide whether any of the parties is then in actual possession of property, 
the subject of dispute, and if so, to declare him entitled to retain 
possession until evicted in due course of law, and has been expressly 
restricted to cases in which the property is tangible. It is founded 
on Act IV of 1840 and the seven Regulations mentioned in that 
;Act, and is of great use in India, where disputes as to boundaries, 
water-courses, alluvion and diluviated land are frequent and some- 
times sanguinary. The section seems to require amendment so as 
to render it impossible to decide (as the Calcutta High Court has 
decided 2 ) that a dispute as to the right to collect rent is a dispute 
Concerning tangible immoveable property. 

Doubts had been raised as to whetl^r the report of the person 
1 Hist, Crim. Law, 1 ii. 343. 3 11 Cal. 41 3. 
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deputed (under section 148) to make a local inquiry read 

as evidence in the case. The Code settles this in the affirmative. 
Preventive Chapter XIII treats of the action of the police in preventing the 
police ° commission of cognisable offences, injury to public property, and 
the use of false weights and measures. 


V. — Information to the Police, and tiieir power to 

INVESTIGATE. 


(. 


Searches. 


Detention 
of the 
accused. 


Inquiries 

into 

deaths. 


Part V consists of a single chapter (XIV) relating to information 
to the police concerning the commission of offences, and their power 
to investigate cases. It corresponds with Chapter X of Act X 
of 1872, and sections 379 and 380 of the same Act. It deals 
with the examination of witnesses by the police, searches, and 
sending cases to the Magistrate when the evidence is sufficient. 
Precautions are taken (secs. 162, 163) against abuse by the police 
of their powers under this chapter. 

The words ‘ or that immediate arrest is not necessary,’ which 
were contained in section 1 17 of Act X of 1872, have boon omitted 
from section 158 of the present Code, as it is not apparent why 
a police-officer should be debarred from investigating a case of 
a cognisable offence because he does not at starting feel himself 
justified in arresting any person. 

Section 164 makes it clear that confessions to Magistrates shall 
not only be ‘taken,’ but signed and certified, like examinations of 
accused persons. In the form of memorandum relating to con- 
fessions words have been introduced to show that the confession 
was taken in the Magistrates’ presence and hearing, and that it 
contains a full and true account of the statement. 

In sections 165 and 166, dealing with searches by the police, the 
law has been amended so as to meet difficulties which had arisen 
in practice. In section 167 it has also been amended. On the one 
hand, there is strong objection to allowing an accused person to 
be detained at a police-station longer than is necessary, and, on 
the other, to insist on his being forwarded to the Magistrate, 
when his presence on the spot may be indispensable for tracking 
out crime or recovering property, might be a serious impediment 
to justice. Under proper precautions, the detention of the accused 
for sufficient reasons is allowed, but the period of detention lias 
been limited to fifteen days in the whole. 

Part V also requires (sec. 174) the police to inquire and report 
on suicides and deaths caused by another person, an animal, 
machinery or an accident/ Power rescjnbling that conferred on 
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Oorone^'^ Act IV of l8 7 1 ’ section 11, has been given (sec. 176) 
to Magistrates authorised to hold inquests to disinter and examine 
corpses in order to discover the cause of death. 

VI. PROCEEDINGS IN PROSECUTIONS. 

1 Having thus dealt with the means of preventing inchoate offences 
!and arresting the course of such as are in operation, having also 
f dealt with information to the police of offences and the consequent 
preliminary investigation, the Code next sets forth the mode of con- 
ducting prosecutions for consummated offences. * m > 

Part VI treats of proceedings in prosecutions up to appeal, and 
is divided into sixteen chapters, arranged as follows : — 

XV. Jurisdiction of Criminal Courts in Inquiries and Trials ; 

XVI. Complaints to Magistrates; XVII. Commencement of Pro- 
ceedings before Magistrates; XVII 1 . Inquiry into eases triable by 
the Court of Session or High Court; XIX. The Charge; XX. 

Trial of Summons-Cases by Magistrates; XXI. Trial of Warrant- 
Cases by Magistrates; XXII. Summary Trials; XXIII. Trials 
before High Courts and Courts of Session ; XXIV. General Pro- 
visions as to Inquiries and Trials; XXV. Evidence; XXVI. The 
Judgment; XXVI 1 . Submission of Sentences for Confirmation; 

XXVIII. Execution ; XXIX. Suspensions, Remissions, and Com- 
mutations of Sentences ; XXX. Previous Acquittals or Convictions. 

It will he seen that the above-mentioned chapters are arranged, 
as nearly as may he, according to the chronological order of the 
events in a prosecution. • 

n Chapter XV (as to the jurisdiction of the Courts in inquiries and Jurisdic- 

trials) deals, first, with the place of inquiry or trial. Here thoj'j 0110 ^. 

. i • / 1 1 ... Courts in 

general rule is (sec. 177) that every offence shall be inquired into inquiries 

and tried by a Court within the local limits of whose jurisdiction it ull( ^ tr i a l fi 

was committed, llut there are special provisions for cases where 

the act has been done in one local area and the consequence has 

ensued in another (see. 180): whore the act, c.g. an abetment, is 

an offence by reason of its relation to another ayt which is also ail 

offence : where it is uncertain in which of several local areas an 

offence has been committed : where an offence is committed partly 

in one local area and partly in another: where the offence is a 

continuing one and continues to be committed in more local areas 

than cme : where it consists of several acts done in different local 

aieas (sec. 182): where it is committed on a journey (sec. 183). 

Iheie are also special rules as to inquiry into and trial of the 

offences ot thuggee, dac<*jty, escape from custody, criminal mis- 
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appropriation, criminal breach of trust and theft (sect. 182), and 
as to offences against the laws relating to railways, telegraphs, the 
post office, and arms and ammunition (sec. 184). 

Sections 9 and 10 of the Foreign Jurisdiction Act (XXI of 
1879), which deal respectively with the liability of British subjects 
for offences committed out of British India, and with the reception 
in evidence of depositions made before Political Agents, have been 
transferred to this part of the Code (sections 188 and 189), which 
is obviously their proper place. 

To the provisions contained in the previous law regarding the 
f, transfer of cases the present Code adds a clause (sec. 192), pro- 
viding that, when any Magistrate of the first class, specially em- 
powered in this behalf by the District Magistrate, has taken 
cognisance of any ease, he may transfer it for inquiry or trial to any 
other competent Magistrate in such district. This enables such 
Magistrates to distribute the work in their Courts, when it is 
necessary to do so, with less delay than was formerly unavoidable. 

Chapter XV deals, secondly, with the conditions requisite for 
the initiation' of proceedings, — the receipt of a complaint : a 
police-report : information from any other person : the Magistrate's 
own knowledge or suspicion; or, in the case of a contempt, the 
sanction or complaint of the public servant concerned or of his 
official superior. 

Section 195 requires that the sanction to entertain complaints 
of contempts and certain offences against public justice or relating to 
documents given in evidence shall, so far as practicable, specify the 
place in which, and the occasion on which, the offence complained 
of was committed. The sanction may he revoked or granted by 
any authority to which the authority giving or refusing it is 
subordinate. And in order to remove doubts which bad been felt 
on tlie point, it is declared that, for the purposes of this section, 
every Court shall be deemed to be subordinate to the Court to 
which appeals from the former Court ordinarily lie. Sanctions or 
complaints are also required in the case of prosecutions for acts 
done in dispersing unlawful assemblies (sec. 132), for state-offences 
(sec. 196), for acts committed by judges and public servants as 
such (sec. 197), and for breach of contracts of service, defamation, 
and certain offences relating to marriage and married women (secs. 

I98 ; I99 ^* 

Limitation No sanction under sec. 195 shall remain in force for more than 
tion»° 8eCU s * x mon ^ ls f rom the date on which it was given ; but of course 
it may be renewed. 

The Code contains no oth£r rule for the ^imitation of prosecutions. 
< 
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!a 11 other offences under the Penal Code, even mere attempts — 
even those offences which are compoundable without the per- 
mission of the Court — may he prosecuted after any lapse of time, 
because allowing such prosecutions to be barred would (to use 
the words of Livingston) c hold out a reward to ingenious villainy 
[and address in concealment/ But in the absence of a law of limi- 
tation there is danger that innocent men may bp convicted owing 
to the death of their witnesses or the destruction of their docu- 
mentary evidence; and sundry special and local laws have pre- 
scribed periods within which .offences against their provisions 
mubt be prosecuted. Of these laws the chief are as follows : they 
are here classified according to the periods which they respectively 
prescribe : — 

Five Yearn. 

2i Geo. III. c. 70, sec. 7 (prosecution of the Governor-General, etc.) 

Three Years . 

24 Geo. III. c. 25, sec. 82 (prosecution of British subjects guilty of 
offences in India). 

Tiro Years. 

Act XV of 1S72, sec. 76 (Marriage of Christians). 

One Year. 

The Army Act, 1SS1 (44 A .45 Vic. c. 58), sec. 170. 

XX of 1 S4 7, sec. 16 (Copyright). 

XI LI of 1857, see. 26 Opium, Bengal). 

Ben. Act V of 1866, secs. 15, 24 (Hackney Carriage*, Calcutta'. 

Six Month. v. 

"V I of 1879. sec. 9 (Preservation of Elephants . 

XXII of 1S81, sec. 47 (Excise, Northern India, Burma, Ooorg). 

XII of 1882, sec. 11 (Salt\ 

X\ III of 1882, sec. 16 (Burma Steam boilers). 

\ of iSs>6, sec. 13 ^Mirzapur Stone Mahal). 

Mad. Act VI of 1871, sec. 42 (Excise on Salt). 

Mad. Act I of 1873, sec. 9 (Wild Elephants). 

Mad. Act [ of 1886, sec. 72 Excise). 

Mad. Act II of 1886, sec. 87 Madras Harbour). 

Bom. Act V of 1873, sec. 26 (Steam toilers). 

bom. Act VII of 1873, sec. Gj (SaltJ. 

Ik n. Act V II of 1864, sec. 37 i Salt). 

Ben. Act VII of 1878, sec. 72 (Excise). 

Ben. Act III of 1879, Bec - 12 (Steam boilers). 

Four Months. 

Bom. Act V of 1878, sec. 67 (Excise). 


Three Months. 

XIX of 1S50, sec. 18 (Binding Apprentices). 

XXIV Of 1859, sec. £3 (Police, MadfcisX 
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XLVIII of i860, bqc. 29 (Police). 

V of 1861, sec. 42 (Police). 

XX of 1869, sec. 26 (Volunteers). 

X of 1870, sec. 58 (Land Acquisition). 

VII of 1S78, sec. 198 (Sea Customs). 

XI of 1S7S, sec. 33 (Arms). 

XX of 1879, sec. 12 (Glanders and Farcy). 

II of 1S80, sec. 19 (Burma District Cesses and Police). 

XV of 1SS2, sec. 97 (Presidency Small Cause Courts). 

Mad. Act VIII of TS67, sec. 75 (Police, Madras Town). 

Mad. Act III of 1871, sec. 169 (Improvement of Towns). 

Mad. Act I of 1SS4, sec. 446 (Madras City Municipal Act\ 
Bom. Act VII of 1867, sec. 42 (District Police). 

Bom. Act III of 1S72, sec. 296 (Bombay Municipality). 

Bom. Act VI of 1873, sec. 82 (Mufassal Municipalities). 

Ben. Act IV of 1866, sec. 99 (Calcutta Police). 

Ben. Act III of 1884, sec- 353 (Mufassal Municipalities). 

Two Months. 

Ben. Act IV of 1876. sec. 351 Calcutta Municipality). 

Ben. Act VIII of iS8o, sec. 12 v Contagious Diseases, Animals'. 

One Month. 

XIX of 1850, sec. lS (Binding Apprentices). 

Ten 1)0 us. 

Mad. Act II of 1866, sec. 16 (Cattle Disease' '♦ 


Chapter XVI, of complaints to Magistrates, corresponds to 
sections 144 to 147 of Act X of 1872, but adds (sec. 201) a pro- 
vision that a complaint in writing made to a Magistrate not com- 
petent to entertain it shall be returned for presentation to the 
proper tribunal. 

The present Code makes it clear that the power (see. 202) to 
postpone the issue of process cannot be exercised by a Magistrate 
of the third class. 

Chapter XVII treats of the commencement of proceedings before 
Magistrates : shows when a summons or a warrant should issue, 
and enables the Magistrate in certain cases (sec. 205) to dispense 
with the personal attendance of the accused. 


1 Fur similar limitations in Eng- 
land, see Archbold, 79, 80. In 

Scotland there seems to be a vicennial 
prescription for nil crimes where no 
sentence of fugitation has been pro- 
nounced and no step has been taken 
to bring the offender to trial. In the 
case of wrongous imprisonment there 
is a triennial prescription. Acceding 

1 


to the New York Code of Criminal 
Procedure, §§ 141, 142, a prosecu- 
tion for murder (or abetment of 
murder, 4 Wend. 229) may be com* 
menced at any time ; but ftn indict- 
ment for every other crime must be 
found within five years after its com- 
mission, except where a less term i» 

prescribed by statute, 
r 


1 



INTRODUCTION# 


*7 


I11 Chapter XVIII — of inquiry into cases triable by the Court Inquir 
of Session or High Court— power is given (sec. 209) to thej^ ^ 
Magistrate to discharge the accused at any stage of the case if, for Session 
reasons to be recorded, the Magistrate considers the charge to be Court, 
groundless. This chapter also contains provisions as to the 
framing of the charge (sec. 2 1 o), the witnesses for the defence 
(secs. 21 1, 212, 216, 217), and the custody of the accused pending 
trial (sec. 220). 

The accused should have full notice of the offence charged against The 
him. Chapter XIX, therefore, deals with the form of the charge cliarge ' 
(secs. 221—224) : the effect of the absence of a charge or of errors in 
one (secs. 225, 232) : alterations in charges (sec. 227) : j&uder 
of charges (sec. 233); and the trial at one trial for several 
offences (secs. 234, 235, 236, 239). It extends to the whole of 
British India the amendments in Act X of 1872, sections 439 to 
459, made in the Presidency Towns, Allahabad and Lahore by 
Act X of 1875; and with reference to Mr. Justice West’s observa- 
tions in 11 Bomb. H. C. 241, on the corresponding section (457) 
of the Code of 1872, section 238 of the present Code has been 
confined to oflences consisting of several particulars, a combination 
of some only of which constitutes a complete minor offence. 

I rom the section (235), corresponding with section 454 of the 
Code of 1872, have been omitted all provisions as to the amount 
of punishment. They obviously belong to substantive law, not to pro- 
cedure, and find their proper place in the Penal Code as amended 
by Act \ III of 1882. The illustrations have also been amended. 

Provision has been made in section 238 for the cyse whore a 
person charged with an offence proves circumstances which reduce 
it to a minor offence. He may then be convicted of the minor 
offence, though lie is not charged with it. 

Chapter XX prescribes a simple procedure for the trial by Trial of 
Magistrates of summons-cases. No formal charge need be framed. 8ummo1 
ie Magistrate states to t lie accused the particulars of his alleged 
offence, and asks him il he has any cause to show why he should 
not be convicted. If lie admits his guilt he is # convicted. If he 
docs not, evidence is taken — a mere memorandum of its substance 
being made (sec. 355) — and he is acquitted or sentenced according 
to its effect. This chapter should expressly provide, in sec. 244, 

01 cioss-examination of witnesses. When the complaint is frivolous Frivolou 
01 vexatious, the Magistrate may order the complainant to pay the com f lail 
accused compensation not exceeding rs. 50. To the section (250) 
gmng this power a clause has been added, providing that, when 

awar mg compensation in any gubsequAt civil suit relating to the 
vol. 11. • 1 * 0 
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same matter, the Court shall take into account any sum paid or 
recovered as compensation under this section. 

Trial of Chapter XXI deals with trials of warrant-cases by Magistrates. 
cases** 1 ** ^he distinction between this procedure and that provided for 
the trial of summons-cases is that under Chapter XXI the Magis- 
trate first hears the complainant (if any) and takes the evidence for 
the prosecution, and then, if there is ground for presuming the guilt 
of the accused, frames a written charge to which he is required to 
plead. Moreover, the evidence of each witness is taken down in 
writing (sec. 356) : it is not enough (as in trying a summons-case) 
to make a memorandum of its substance. Here, as in Chapter X VIII, 
has been inserted a clause (sec. 253) authorising the Magistrate to 
discharge the accused at any stage of the case if, for reasons to be 
recorded, the Magistrate considers the charge to be groundless. 
Under the Code of 1872 (sec. 215), no matter how groundless the 
charge might be, the Magistrate was compelled, before discharging 
the accused, to take the evidence of the complainant and of all the 
witnesses whom the prosecution might bring forward. The pro- 
vision in the same Code, sec. 218, that the accused shall, while 
making his defence, be allowed to recall and cross-examine the wit- 
nesses for the prosecution, has been expressly confined (sec. 236) to 
cases where these witnesses are present in the Court or its precincts. 
The power to recall witnesses for the prosecution after they had left 
the Court was often abused for the purpose of harassment and delay. 
Summary Chapter XXII deals with summary trials of the minor 
trials. offences specified in sec. 260. Here the Local Government is 
authorised to confer on Benches invested with second or third 
class powers jurisdiction to try abetments of, and attempts to 
commit, the offences which they may now try summarily. The 
omission in the Code of 1872 to provide for these abetments and 
attempts was obviously per incur iam. The offences of retaining 
stolen property not exceeding rs. 30 in value, and assisting in the 
concealment or disposal of stolen property not exceeding rs. 30 in 
value, have been added to, the list of those triable in a summary 


way ; and the offence of receiving stolen property will not be so 
triable where its value exceeds that amount. The limit of im- 
prisonment under this chapter is three months (sec. 262). XV hero 
no appeal lies, the Magistrate or Bench neither records the evidence 
nor frames a formal charge ; but merely enters certain particulars 
in such form as the Local Government directs (see. 263). No reasons 
are given except in case of conviction. 


fore* High Chapter XXIII provides a common procedure for the High 
Courts and Courts and the Courts of coession in trials before those tribunals. 
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But all trials before a High Court must be by a jury of nine ; all Courts 
trials before a Court of Session must be either by a jury of an Session, 
uneven number, not more than nine nor less than three, or with the 
aid of assessors ; and prosecutions before the Court of Session must 
be conducted by a public prosecutor (sec. 270). Sections 271, 272 
deal with the plea of guilty (which there is no power to withdraw), 
refusal or omission to plead, and ‘ claim to be* tried/ The pleas 
of previous conviction and previous acquittal are dealt with in 
another part of the Code (sec. 403). There is no plea of insanity, 
this matter being provided for by Chapter XXXIV. There are 
also special rules (sees. 274, 275) as to juries, challenges (secs. 
277-279), foremen (sec. 280), swearing jurors (sec. 281), discharging 
juries (see. 282), assessors (secs. 284, 285), the procedure to the 
close of the case, the charge (sec. 297), the respective duties of the 
judge and the jury (secs. 298, 299), and, lastly, the verdict (secs. 
301-307). As to this the rules are peculiar : — 


In the High Court . 

When the nine jurors are unani- 
mous, or when as many as six are of 
one opinion and the judge agrees 
with them, the judge gives judgment 
accordingly. 

When the jury are satisfied that 
they will not be unanimous, but 
six are of one opinion, the foreman so 
informs the judge, and if the judge 
disagrees with the majority he at 
once discharges the jury. 

If there are not so many as six who 
agree, the judge, after such interval 
as he thinks reasonable, discharges 
the jury. 


In the Court of Session. 

When the judge does not think it 
necessary to express disagreement 
with the verdict of the jurors or of a 
majority (two, three, four, or five) of 
the jurors, lie gives judgment accord- 
ingly. If the accused is acquitted, 
the judge records judgment of ac- 
quittal. If he is convicted, the judge 
passes sentence. 

But if the judge disagrees so com- 
pletely that he considers it necessary 
for the ends of justice 4o submit the 
case to the High Court, he submits it 
accordingly, recording the grounds of 
his opinion. 


Where the Sessions Judge disagrees with a verdict of acquittal 
and submits the case to the High Court, lie is required (sec. 307) 
to state the oifence which he considers to have been committed, 
and the High Court is empowered to acquit or convict the accused 
of any offence of which the jury coulcl have c-pnvicted him upon 
the charge framed and placed before it. This, it is believed, was 
the intention of the corresponding clause of section 263 of Act X 
of 1872. The change was suggested by the decision of Mark by J. 
in 3 Cal. 189. 

Io prevent jurors and assessors from being biassed against the Offence 
accused by the knowledge that he is an old offender, section 310 
provides that ‘ the part of the charge stating the previous conviction previou 
shall not he read out . . # unless and fbitil he has either pleaded convict, 

03 Q- ' 
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guilty to, or been convicted of, the subsequent offence.* There is 
a similar rule in England (6 & 7 Wm. IV. c. 111). 

Chapter NXIV contains general provisions as to inquiries and 
trials. The subject of tendering pardons to accomplices is first dealt 
with. Such tender can only be made in cases triable exclusively by 
the Court of Session or High Court. I11 cases where a pardon 
is tendered to and accepted by a person, and such person gives 
evidence before a Magistrate in a preliminary inquiry, he should 
not be forced to adhere to that evidence in a subsequent trial, 
through fear of being prosecuted on an alternative charge of giving 
false evidence either before the Magistrate ortho Judge. It might 
happen that he was wrongly induced or coerced into giving evidence 
before the Magistrate. Section 339 accordingly provides that no pro- 
secution for giving false evidence in a statement made under promise 
of pardon shall be entertained without the sanction of the High Court. 

Sec. 342 gives the power to examine the accused for the purpose, 
only, of enabling him 4 to explain any circumstances appearing in 
the evidence against him.* The section assumed its present form 
partly owing to a judgment of the High Court of Bengal (6 Cal. 
102), partly owing to the following words of Edward Livingston 1 : 
i An unrestrained right of interrogating is also very apt to produce 
insidious and catching questions. Instead of a cool and impartial 
attempt to extract the truth, the examination becomes a contest, 
in which the pride and ingenuity of the magistrate are arrayed 
against the caution or evasions of the accused ; and every con- 
struction will be given to his answer that may fix upon him the 
imputation of guilt.* It may be added that badgering by the judge 
is apt to arouse undue sympathy for the prisoner. 

Much doubt existed as to the offences which may lawfully be 
compounded. The Exception to section 214 of the renal Code (in 
which the law on the subject was contained) was in 1882 exces- 
sively obscure, and this obscurity was increased rather than 
diminished by the illustrations annexed to that section. The 
Criminal Procedure Code cff 1882 repeals these illustrations; and 
section 345 declares in unmistakeable language that certain specified 
offences, and no others 2 , may be compounded. These are — 

Uttering words etc. with deliberate intent to wound religious 
feelings (Penfcl Code, sec. 298). 

Causing hurt (Penal Code, secs. 323, 334). 


1 Works, i. 355. of the Madras Excise Act, Mad. Act 

2 It may therefore be doubted I of 1886, are not ultra vires of the 
whether sec. 55 of the Madras Forest local legislature by which they were 
Act, Mad. Act V of 1882, and ^ec. 67 enacted. 
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Wrongfully restraining or confining any person (Penal Code, 
secs. 341, 342 )- _ _ ■ 

Assault or use of criminal force (Penal Code, secs. 352, 355, 

35 8 )- 

Unlawful compulsory labour (Penal Code, sec. 374). 

Mischief, when the loss or damage is caused to a private 
person (Penal Code, secs. 426, 427). # 

Criminal trespass and house-trespass (Penal Code, secs. 447, 

448). 

Criminal breach of contract of service (Penal Code, secs. 490, 

491, 492). 

Adultery, and enticing etc. a married woman (Penal Code, 
secs. 497, 498). 

Defamation (Penal Code, sec. 500). 

Printing or engraving defamatory matter (Penal Code, sec. 501.) 

Sale of printed or engraved substance containing defamatory 
matter (Penal Code, sec. 502). 

Insult intended to provoke a breach of the peace (Penal Code, 
sec. 304). 

Criminal intimidation, excej>t when the offence is punishable 
with imprisonment for seven years (Penal Code, sec. 506). 

The offences of voluntarily causing hurt or grievous hurt, and 
those of causing hurt or grievous hurt by an act which endangers 
life, which are punishable under the Penal Code, sections 324, 335, 

337 or 338, are compoundable with the permission of the Court, 
and by the person to whom the hurt has been caused. 

Simultaneously with the new Code the Indian Legislffture passed 
Act VIII of 1882, section 6 of which, for the Exception to section 
280 of the Penal Code, substituted the following : — 

‘Exception . — The provisions of sections 213 and 214 do not ex- 
tend to any case in which the offence may lawfully be compounded/ 
Section 349 prescribes a procedure in cases where a second or 
third class Magistrate finds that he cannot pass a sentence suffi- 
ciently severe. Section 350 provides for convictions or commit- 
ments on evidence partly recorded by ono Magistrate and partly 
by his successor, and should be modified so as to make it clearly 
applicable to inquiries under section 107. 

Chapter XXV contains rules as to the mode of taking and re- Taking 
cording evidence in inquiries and trials (secs. 353-360), and as to evlden< 
the interpretation of evidence to the accused or his pleader (sec. 361). 

The evidence must, as a rule, be taken dow r n by the Magistrate or 
Judge, or in his presence and hearing.^ The provisions as to this 
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subject do not apply to the High Courts or the Chief Court of the 
Punjab. The Presidency Magistrates are provided for by section 
362. It is hardly necessary to say that the Indian, like the English, 
system of criminal procedure does not permit evidence to be taken 
in secret. 

Chapter XXVI deals with the judgment, the time and place of 
delivering it (se<*. 366), its language and contents (sec. 367). 
Provision is made (sec. 371) for explaining it to the accused and 
giving him a copy or translation of it. # 

Chapter XXVII treats of the confirmation of sentences. This is 
necessary (a) where a Sessions Judge, Additional Sessions Judge, 
or Joint Sessions Judge passes a sentence of death, and (b) where 
an Assistant Sessions Judge or a specially empowered District 
Magistrate passes a sentence of imprisonment for a term exceeding 
four years, or any sentence of transportation (secs. 31, 34). In 
case (a) the sentence is submitted for confirmation to the High 
Court: in case (b) to the Sessions Judge. The confirming 
authority may make further enquiry or direct it to be made (secs. 
375, 380), and may alter the sentence or acquit the accused. 

Chapter XXYI 1 I, Execution. — Here the Code deals with the 
execution of sentences of death (sec. 381): with the postponement 
and, if the High Court think fit, commutation of such sentences in 
the case of pregnant women (sec. 382) : with the execution of 
sentences of transportation and imprisonment (secs. 383-383): the 
levy of fines (secs. 386-388): the infliction of whipping (secs. 
390-395) : tin* execution of sentences on escaped convicts and 011 
offenders already sentenced for another offence (secs. 390-398); and 
the confinement of youthful offenders in reformatories (sec. 399). In 
section 395 (= section 313 of the Code of 1872) the imprisonment 
which may be inflicted in lieu of whipping has been limited to 
twelve months. But on the other hand, the proviso that the whole 
period of imprisonment to which the offender is sentenced shall 
not exceed that to which lie was liable by law, or that which the 
Court is competent to award, has been cancelled, and the power to 
imprison is thus extended. 

There are no sections in this chapter corresponding with sections 
319, 320 of the Code of 1872. The reason for this omission is that 
the matter with which they deal does not belong to criminal 
procedure, hut falls within the scope of the Prisoners’ Act, 1871; 
and simultaneously with the passing of the present Code, Act 
IX of 1882 was passed, substituting for section 33 of the Prisoners’ 
Act a section equivalent to the Code of 1872, sections 319? 

"} 50 , 
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Chapter XXIX treats of suspensions, remissions and commutations Suspens 
of sentences. Where application is made for the suspension or 
remission of a sentence, the Government is empowered (sec. 401) sentence 
to require the presiding Judge of the Court before or by which the 
conviction was had or confirmed, to state his opinion as to 
whether the application should be granted or refused, together 
with his reasons for such opinion. • 

The power of the Government to commute punishment (sec. 402) Commul 
has been #o worded as to authorise a sentence of rigorous, to be tlon * 
commuted to one of simple, imprisonment. This could not be done 
under the Code of 1872. 

No person should be subjected to a second prosecution for a crime Previou 
for which he has once been prosecuted and duly convicted or acquitted. acf l u | tt a 

Chapter XXX consists of a single section dealing with the effect of 
a previous acquittal or conviction by a Court of competent jurisdic- 
tion in (it is presumed) British India 1 . Sir Fitzjames Stephen 2 
justly says that this section seems misplaced 3 . He thinks it should 
follow the provisions as to charges. A better place for it would be 
in the preliminary chapter, where the New York Code places the 
corresponding section, or after section 271, as to the plea of 
guilty, where there might be a section dealing with other pleas — 
want of jurisdiction, previous acquittal, previous conviction, and 
(in proceedings under certain special laws) limitation. 

VII. — Appeal, Reference and Revision. 

Part VII deals with appeals, references, and the revisional juris- 
diction of the High Court. 

Chapter XXXI begins by declaring that no appeal sfiall lie from Appeal 
any judgment or order of a Criminal Court except as provided by 
the Code or by any other law for the time being in force. It 
expressly declares (sec. 412) that there shall be 110 appeal, except 
as to the extent or legality of the sentence, where the accused has 
pleaded guilty and been convicted by the Sessions Court or a 
Presidency Magistrate, and that there. shall be no appeal by the 
accused in the petty cases and froih the summary convictions 
mentioned in sections 413 and 414. Sentences on European 
British subjects are excepted from the latter provision (sec. 416). 

An appeal may lie on a matter of fact as well as a matter of law, 

i I he Code is silent as to the effect 3 Hist. Criminal Law, iii. 338 n. 

■ 0 a P rev ious conviction or acquittal in 3 It was placed in its present posi- 

I another country, when the jurisdiction tion in order to avoid the forward 

* c ° ncun ’ent. See as to this the New references to sec. 273. 

* York Cr. Proc. Code, § 1 39. 
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except where the trial was by jury, in which case the appeal lies 
on matter of law only (sec. 418). For the purposes of appealing, the 
alleged severity of a sentence is deemed a matter of law (sec. 418). 
The power to appeal was liberally bestowed by the Code of 1872, and 
only three new cases are provided for by the present Code. An appeal 
has been given (sec. 405) from orders rejecting applications for 
delivery of attached property. Appeals are also given from convic- 
tions in contempt-cases by Courts of Small Causes in the Presidency- 
towns, and by Registrars and Sub-registrars being also Ci* r il Courts. 

The nine appeals given by the present Code are as follows : — 


1. From a conviction on a trial by a 
Magistrate of the second or third class, 
or by a Pencil of Magistrates invested 
with second or third class powers. 

2. From a sentence under section 
349 by a Sub-divisional Magistrate 
of the second class. 

3. From a conviction on a trial by 
an Assistant Sessions Judge, a Dis- 
trict Magistrate, or other Magistrate 
of the first class. 


4. From a conviction on a trial by 
a Sessions Judge or an Additional or 
a Joint Sessions .Judge. 

5. F rom a sentence by a Presidency 
Magistrate to imprisonment f«»r a 
term exceeding six months or to fine 
exceeding rs. 200. 

6. From an original or .appellate 
order of acquittal passed by any 
Court other than a High Court. 

7. From the rejection of an Appli- 
cation under section 89 for delivery 
of attached property or its proceeds. 

8. From the order of a Magistrate 
(other than the District Magistrate 
or a Presidency Magistrate) to give 
security for good behaviour (secs. 
1 18, 1 26) 

9. From a sentence under section 
480 or section 485 by 


Appellate Court . 

The District Magistrate or a Magis- 
trate of the first class subordinate to 
him and empowered by the Local 
Government to hear such appeals 
(sec. 407. N 

1 >itto. 


The Court of Session, except where 
the sentence is subject to the con- 
firmation of that Court, in which case 
the appeal lies to the High Court 
(sec. 408). Where the appellant is an 
European Pritisli subject, he may at 
his option appeal either t<> the Court of 
Session or the High Court (sec. 40S). 
The High Court v *ec. 4 ro\ 

The High Court (sec. 41 1). 


The High Court (set*. 417’. 

The Court to which appeals orditi 
arily lie from the sentence of the Court 
rejecting the application (sec. 405). 
The District Magistrate (sec. 406 1 ). 


In this section, after 


‘1 18’ 


c word and figures or ‘126 ' should bo inserted. 
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(a) any Court other than a Small 
Cause Court : 


(b) a Presidency Small Cause 
Court : 

(e) any other Small Cause 
Court : 

(rZ) a Registrar or Sub-registrar 
being also .J<i<lgG of a Civil Court : 

(c) a Registrar or Sub-registrar 
not being also a Judge of a Civil 
Court. 


Appellate Court. 

The Court to which decrees and 
orders made in such Court are ordin- 
arily appealable (sec. 486). 

The High Court (sec. 4S6). 

The Court of Session for the Ses- 
sions Division # within which such 
Court is situate (sec. 486). 

The Court to which the appeal 
would lie if the sentence were a decree 
by him in his judicial capacity (see. 
486). 

The District J udge, or, in the Presi- 
dency-towns, the High Court (sec. 
486). 


Section 408 provides that the appeal from a District Magistrate 
exercising the enhanced powers conferred under section 34 and 
passing any sentence requiring confirmation by the Court of Session 
shall lie to the High Court, but shall not he presented until the 
case has been disposed of by the Court of Session. This puts the 
appeals in question on the same footing as appeals from an Assistant 
Sessions Judge. There seems to he no reason for making any 
distinction between the two. 


Section 417 empowers the Local Government to direct the public Appeals 
prosecutor to appeal to the High Court from orders of acquittal fro . m ac " 
passed by any inferior Court l . Such a power is desirable in two 
cases : where there lias been, as occasionally happens in India, a 
across miscarriage of justice, and where fresh and credible evidence 
lias been brought forward after the acquittal. • . 

I11 the case of all appeals under the Code, the Limitation Act Limitation 
Ixes periods within which they must he presented. I11 the case of a PP eals * 
m appeal from an acquittal, the period is six months from the 
late of the judgment appealed against. 

Section 423, as to the powers of Appellate Courts in disposing 
>f appeals, does not, as was done by the Code of 1872, empower 
$utdi a Court to enhance any punishment inflicted by the sentence 
appealed against. Such an enhancement can 110V he effected only 
by the High Court on revision (sec. 439). 


1 8»o far as regards appeals on matter 
of law from an acquittal, there were 
precedents for such a proceeding in 
bhe English Statute-book. Under 20 
fe 21 Vic. c . 43, and 42 k 43 Vic. c. 49, 
sec. 33, ‘an appeal from a Court of 
summary jurisdiction by special case ' 
tnay e brought by the complainant 


on the grounds that the order etc. of 
the Court is erroneous in point of law 
or is in excess of jurisdiction. Under 
the New York Cr. Proc. Code, § 518, 
there is an appeal (1) upon a judg- 
ment for the accused on a demurrer to 
the indictment, and (2) upon an order 
of the tVurt arresting the judgment. 
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In the case of an appeal from an acquittal, section 427 
expressly authorises the High Court to order the accused to he 
arrested and brought before it, and to commit him to prison pending 
the disposal of the appeal, or admit him to bail. In the absence of 
this power, cases had occurred in which criminals, afraid of the 
result of the appeal, escaped, and thus made the appeal on behalf 
of the Government of no avail. 

A section (431) suggested by a decision of the Bombay High 
Court (2 Bom. 564) provides that appeals by persons required 
to give security for good behaviour or by convicted persons abate 
on their death, and that appeals against acquittals abate on the 
death of the accused. The power of revision conferred by section 
439 enables the High Court, where justice to the family of 
the convicted person so requires, to alter his sentence even after 
the appeal has abated. 

Chapter XXXII — of reference and revision— empowers Presi- 
dency Magistrates and High Court Judges exercising original 
criminal jurisdiction to refer questions of law (sees. 432-434). This 
was suggested, according to Sir Fitzjames Stephen, by the English 
procedure as to reserving cases for the Court for Crown Cases 
Reserved. Chapter XXXII also enables certain Courts to call for 
the records of inferior Courts (sec. 433); and, though they cannot 
reverse acquittals, they may order persons improperly discharged 
to be committed (sec. 436), or further inquiries to be made (sec. 
437). And it gives the High Courts (sec. 439) ample powers of 
revision, in exercising which they may enhance sentences. Sub- 
divisional n Magistrates empowered by the Local Government in 
this behalf are authorised (sec. 435) to call for records of inferior 
Courts. This is in accordance with the powers of control in other 
respects which they exercise. 

Where, in the opinion of the Court of Session or District 
Magistrate, an accused person has been improperly discharged by 
an inferior Court, the accused should not be committed without 
having had an opportunity of showing cause why the committal 
should not be made. Provision to this effect is made by section 436. 

Section 437 enables the High Court, Court of Session, or Dis- 
trict Magistrate, on examining any record, to direct 4 further 
inquiry' into any complaint which has been dismissed under section 
203, or into the case of any accused person who has been dis- 
charged. The section should be amended so as to show clearly 
that the 4 further inquiry ’ may be directed even when further 
evidence has not been disclosed. 

When the Court of Session or District Magistrate reports ft> r 
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the orders of the High Court the results of examining any pro- 
ceeding, and recommends that a sentence be reversed, the Court 
of Session or District Magistrate may order (see. 4 3 8) its execu- 
tion to be suspended, and the accused, if in confinement, to be 
released on bail or on his own bond. 

Section 439 (corresponding with the Code of 1872, section 297) 
has been framed so as to allow the High Court, when exercising 
its revisional jurisdiction, to interfere with improper acquittals. 

It cannot, however, convert an acquittal into a conviction ; and 
no order will be made to the prejudice of the accused, unless he 
has had an opportunity of being heard. 

VIII.— Special Piioceeeings. 

Part VIII, as to special proceedings, deals with the procedure 
relating to the following matters : — criminal proceedings against 
Europeans and Americans : lunatics : contempts of Court and 
other offences affecting the administration of justice : maintenance 
of wives and children : proceedings in the nature of habeas corpus. 

Chapter XXXII I contains the special rules applicable to criminal Europeans 
proceedings against Europeans and Americans. The Code of 1872 ^^ er j cans 
(see. 72) and that of 1882 (sec. 443) conferred on European British 
subjects in the Mufussal a right to be tried exclusively by men 
of their own race, who were either (a) Sessions Judges or ( b ) 
Magistrates of the first class being also Justices of the Peace. 

These Magistrates might in such eases pass sentences of imprison- 
ment for not more than three months or fine not exceeding a thou- 
sand rupees, or both. This was part of the personal law of Anglo- 
Indians, just as the rules about searches in zanan/is par da women 2 , • 
and natives of rank ' were (and still are) part of the personal law of 
the Hindus and Muhammadans. It worked well, and the disreput- 
able Europeans, to whom alone it applied in practice, were unable 
to hamper justice by claiming a jury. In February 1883, however, 

Lord llipon (having previously sought and obtained the permission 
of the then Secretary of State for Fndi;^ caused a Bill to he intro- 
duced into the Governor General's Council, which became law as Act 
HI °I J ^^ 4 - Ibis measure enables District Magistrates and Sessions 
Judges, though Natives, to exercise jurisdiction over European 
jBiitish subjects: and empowers District Magistrates, though Natives, 
t° se ntencc such subjects to imprisonment for six months, fine 
i extending to Rs. 2000, or both. On the other hand, it enables 
^European British subjects, when tried by a District Magistrate, 

Aot X of 1882, sec. 48. 3 Code of Civil Procedure, sec. 640. 

f 3 Ibid. sec. 64 \ 
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to claim a jury; and lias thus, it is to be feared, practically 
exempted from punishment the class of offenders to whom it 
applies. When the Code is next altered section 443 should be 
expressly applied to eases under section 107. 

Section 451 removes some unnecessary differences which formerly 
existed between the procedure of the High Courts and Courts of 
Session in cases iv which European British subjects are concerned. 
I11 particular, it provides that, in the Court of Session as well as in 
the High Court, the requisite moiety of the jury or assessors may be 
made up by Americans as well as Europeans. Under the Code of 
1872 (sec. 78), the trial of a European British subject before the Court 
of Session need not be by jury. But under the same Code (sec. 234) an 
European or American, not being a British subject, had an absolute 
right to be so tried. The present Code omits the latter provision. 

Chapter XXXIV deals with cases (sec. 464) in which the accused 
appears to he of unsound mind, and with cases (sec. 469) in which, 
though sane at the time of inquiry or trial, he appears to have been 
insane at the time of committing the act of which he is accused. 
Section 466 must be read with the provision in 14 & 15 Vic., cap. 8r, 
as to the removal to England of a lunatic found to he such in India 1 . 
The power given by sections 433 and 434 of the Code of 1872, to 
discharge from custody or make over to his relative a person ac- 
quitted on the ground of insanity, lias been extended, in sections 
474 and 475, to the case of persons who, being found to be insane at 
the time of trial, are committed to custody. Two useful sections, 
added by Act X of 1886, empower the Government of India to 
order criminal lunatics, confined by order of a Local Government, 
to Vie removed from one province to another, and enable any Local 
Government to relieve its Inspector General of Prisons from his 
functions under sections 472, 473, 474. 

Chapter XXXV deals with proceedings in cases of certain of- 
fences affecting the administration of justice. This chapter (sees. 
476, 478, 479, 480, 482) has been expressly made applicable to 
Revenue Courts. 

Section 477 liasj been framed so as to allow a Court of Session 
to charge a person for giving false evidence before itself, — a power 
of which such Courts were unintentionally deprived by section 472 
of the Code of 1872. 

Section 480 provides a procedure in certain cases of contempt — 
omission to produce documents, refusal to take an oath or affirmation, 
to answer questions, or to sign a statement, and intentional insult 
or interruption. 

1 See In re fat thy, L. R., 6 fi. B. J>. 18. 
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Where the Local Government so directs, Sub-registrars will 
(sec 483) ho ‘ Civil Courts * within the meaning of the section. The 
position and qualifications of Sub-registrars vary in different pro- 
vinces; but in some parts of India they are Natives of good family 
and education, well fitted for the exercise of the powers conferred 
by sections 480 and 482. 

Section 486 gives an appeal to the High Court •from a conviction 
in a contempt case by a Court of Small Causes in a Presidency-town. 

Section 487 has been redrawn so as to avoid a difficulty which 
is felt in determining the meaning of the words ‘ offence committed 
in contempt of its own authority/ which occur in the correspond- 
ing section (473) of the Code of 1872. 

Chapter XXXVI, as to the maintenance of wives and children, Mainten- 
seems out of place in a Code of Criminal Procedure 1 , and is here ance of 
inserted only because corresponding provisions were placed in the ^qdren. 
Codes of 1861 and 1872. Sir Fitzjames Stephen 2 thinks that this 
chapter should be placed in Part IV, as to the Prevention of 
Offences, 4 as/ says he, ‘ it is a mode of preventing vagrancy, or at 
least of preventing its consequences/ Unfortunately for this 
argument, though vagrancy is an offence in England, it is not, and 
never has been, an offence in India 3 . 

Chapter XXXVII, as to directions of the nature of a habeas corpus , Habeas 
empowers the Presidency High Courts to suppress offences against corpus. 
personal liberty. They were first enacted in Act X of 1 873, sec. 1 48. 

A somewhat similar jurisdiction is, as we have seen, given, by section 
100, to Presidency Magistrates, Magistrates of the first class, and 
Subdivisional Magistrates, and in the ease of certain females, by 
section 551 to Presidency Magistrates and District Magistrates. 

IX. — -Supplementary Provisions. 

Part IX contains certain provisions supplementary to the 
general rules of procedure contained in the Code. It deals, first, 

| with the public prosecutor, bail, commissions for the examination 
j of witnesses, and special rules of evidence. It then contains cer- 
tain provisions relating to bonds to keep the, peace, for good 
behaviour, for appearance, etc. : the disposal of property regarding 
which an offence has been committed : the transfer of criminal eases : 
megular proceedings, and, lastly, certain miscellaneous matters. 

The Panjitb Chief Court lias ex- 
pressly ruled that an application for 
maintenance is not a complaint of an 
offence. The New YorkCr. P.Code, §§ 

914-926, treats the subject as a special 
proceeding of a criminal nature* 


2 Hist. Grim. Law, iii. 34 2 . 

5 The European Vagrancy Act is 
tho only Indian law dealing with 
vagrants ; and this carefully abstains 
from tr^vting vagrancy as a crime. 


r«^ui 

1 
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Chapter XXXVIII, Public Prosecutor. — No private person can 
conduct a prosecution without the permission of the Magistrate in- 
quiring into or trying the ease (sec. 495). This section, as amended 
by Act Xof 1886, section 13, enables any such Magistrate to permit 
the prosecution to he conducted by any person other than an ofticer of 
police below a rank to be prescribed by the Local Government in 
this behalf, with the previous sanction of the Governor General in 
Council. But no officer of police is permitted to conduct the prosecu- 
tion if he has taken any part in the investigation of the offence 
with respect to which the accused is being prosecuted. The entire 
exclusion of the police from such a function is, in the opinion of many 
authorities, inexpedient. With the limitations above described, there 
will be no fear of intimidation of witnesses or undue influence. 

The Advocate General, Standing Counsel, Government Solicitor 
and any other officer empowered by the Local Government arc 
exempted from the necessity of obtaining permission to conduct 
prosecutions. 

Prosecutions before the Court of Session must (as we have seen) 
be conducted by a public prosecutor. 

Chapter XXXIX, Bail. — The Indian law on this subject is con- 
tained in the Code, chapter XXXIX, in the second schedule 
thereto, in Act XX [ of 1879, sec. 17 (as to persons arrested in 
anticipation of extradition), and in special or local laws making 
certain offences bailable \ It states when bail may be taken in 
case of a non-bailable offence (sec. 497), declares that the amount of 
the bail bond shall not bo excessive (sec. 498), provides for cases 
in which insufficient sureties have been accepted (sec. 501); and 
lastly, deals with the discharge of sureties (see. 302). The powers 
here given to police-officers have been expressly confined to officers 
in charge of police-stations. 

Chapter XL, Commissions for Examination of Witnesses. — The 
Code, unlike the English criminal law, hero provides for the takini 
of evidence on commission. Such commissions, as Straight J. ha: 
observed 1 2 3 , should he issued only in extreme cases of delay, expense 
or inconvenience,?. The provisions of the former law have here heei 


1 See, for instance, the Coroners Act, 
IV of 1871, sec. 27 ; the Customs Act, 
VIII of 1 878, sec. 1 75 ; the Madras Salt 
Act, Mad. Act I of 1882, sec. 1 1 ; and 

Mad. Keg. I of 1830, sec. 4 (3), as to 
persona abetting a .- m ti. See also j 6 ( Jeo. 
III. c. 57. sec. if}, as to taking hail in 
England in the case of persons accused 
of certain offences coinmitte<USn India. 

3 5 All. 92. .So in New pork the 


Courts have held that the power t 
issue a commission is an innovate 
of the common law, and must 1 
strictly pursued. 

3 They were granted in 4 Cal- 
ami 6 Bom. 283 ; but refused in 
Cal. 896, 3 All. 92, and 6 All. 

As to Speakers’ warrants for exainii 
tion of witnesses in India, see 13*'' 
III. 63. set;. 42. 
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amended in four respects. Where the witness resides in a Native 
State, power has been given (sec. 503) to issue the commission to 
the Political Agent or other local officer representing the British 
Government. Section 505 requires that the interrogatories shall 
be thought relevant by the Magistrate or Court directing the 
commission. Where a subordinate Magistrate wishes for a com- 
mission, he will (sec. 506) apply to the District Magistrate, and 
not (as formerly) to the Sessions Judge: this relieves the Court 
of Session of a duty which can be* more conveniently performed 
by the District Magistrate. And power is expressly given (sec. 

508) to stay the inquiry or trial for a specified time reasonably 
sufficient for the execution and return of the commission. 

Chapter XLI contains some special rules as to evidence, supple- Special 
menting those in the Evidence Act. The report of any Chemical 
Examiner or Assistant Chemical Examiner to Government may now 
be used in evidence (sec. 510) in any proceeding under the Code, 
not merely, as under the Code of 1872, in any criminal trial. And 

I in proving a previous conviction or acquittal, the new Code 
(sec. 511) requires evidence as to identity of the accused person 
with the person so convicted or acquitted. 

Chapter XLI I contains some provisions generally applicable to Bonds, 
bonds executed under the Code. The procedure for recovering the 
penalty from the principal in the case of security to keep the peace 
provided by Act Xofi 872, sec. 502, is now applicable toall such bonds. 

Chapter XU II, Disposal of property. When an inquiry or Disposal of 
trial is concluded, the Court is empowered (sec. 51 7) to make such P™perty. 
ordei as it thinks fit for the disposal of any doeumonjt or other 
property produced before it regarding which an offence appears 
to have been committed, or which lias been used to commit an 
offence. In partial accordance with a rule of the High Court at 
Bombay, section r> r 7 declares that, when a High Court or Court of 
."Sion mak( s such an order, and cannot through its own officers 
conveniently deliver the property to the person entitled thereto, 
e ouit may diiect the order to be •carried into effect by the 
is 11c ; a gist rate, not the ‘committing Magistrate/ who might 
Ihavc been transferred before the order was made. 

I ers undei section 517 made in appealable cases will not 

Eml * * >V i 01 ] 0 ^ 1C P ro l )crf J' * s live-stock, or is subject to speedy 
m natural decay) be carried out until the time allowed for ap- 
<111^ ias expired, or, if an appeal is presented in due time, 
ntil the appeal is disposed of. 

t to tl e , an lllnocont purchaser buys stolen property and restores 
dW P osseys °r, provision is myde (sec. 519) for payment 
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it might be examined by selected local officers. This was done, 
and the result of the examination is contained in a thick folio 
volume. The Bill was then revised with reference to this mass 
of criticism, and to the cases reported since it was framed ; 
and it might almost be said, in the form in which it was re- 
ferred to a Select Committee, to be the work of the whole body 
of Indian Judges and Magistrates rather than of any individual or 
Department. 

The Select Committee, which consisted of Mr. (now Sir Rivers) 
Thompson, the late Mr. Gibbs, Mr. H. Reynolds, Jotindra Mohan 
Tagore, Mr. Louis Forbes, Mr. C. T. Crosth waite, and the writer, 
made eighty-five amendments of the substance of the law; but of these 
only three are sufficiently important to require special mention here. 

First, the Committee thought that the then law gave too great 
latitude to the Courts with regard to the examination of an accused 
person. The object of such examination is, or ought to be, to give 
the accused an opportunity of explaining any circumstances which 
may tend to criminate him, and thus to enable the Court, in cases 
where he is undefended, to examine the witnesses in his interest. It 
was never intended that the Court should examine the accused with 
a view to elicit from him some statement which would load to his 
conviction. The Committee therefore limited the power of interro- 
gating the accused by prefixing to the first paragraph of section 
342 the words ‘ for the purpose of enabling the accused to explain 
any circumstances appearing in the evidence against him/ The 
accused should always have the opportunity of explaining, and the 
Code therefore requires the Court to question him generally for 
that purpose before he enters on his defence. 

Secondly, the Committee amended the law as to whipping. It 
provided in section 32 that no Magistrate of the second class should 
pass a sentence of whipping unless specially empowered in that 
behalf by the Local Government: that whipping should be inflicted 
with a light ratan not less than half-an-inch in diameter; and 
that it should never be. inflicted on any person whom the Court 


considered to be^more thftn forty-five years of age. 

Thirdly, the Committee abolished the power, which Appellate 
Courts had under the Code of 1872, to enhance sentences on 
on appeals, appeals presented by accused persons. The existence of such a 
power tended to deter convicted, but, possibly, innocent persons 
from presenting appeals, and thus to deprive the lower Courts of 
the control which could only be effectively exercised over them hy 
means of an unhampered system of appeal, 
substantial as introduce/ made a hundred and twelve amendments 


Enhance- 
ment of 
sentences 
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of the substance of the law. The eighty-five amendments just amend- 
mentioned or referred to raised the number to 19 7 1 . madeby 

The new Code became law on the 6th of March, 1882 ; but it did present 
not come into force till 1st January, 1883, — fen y ears from the date Code * 
on which the Code of 1872 began to operate. This was five years 
after the date on which, according to Sir Fitzjames Stephen, the 
Code should have been re-enacted. 4 1 should say/ he writes in 
his minute on the administration of justice in British India, 4 that 
this process ought to be repeated at least once in every five years for 
every important Act.' 

Excluding the special provisions of the Acts relating respectively 
to Coroners, criminal tribes, inquiries into the behaviour of public 
servants 2 , and the organisation of the police, the Code is now 
a complete body of criminal procedure. It combines the merits 
of the English, or accusatory, system, with some of the facilities for 
arriving at the truth afforded by the continental, or inquisitorial, 
systems. No pains have been spared to render its provisions plain 
and practical ; and though it has been thought necessary to pass 
three amending Acts, the principal changes made thereby are due 
rather to politico-sentimental considerations than to any difficulty 
which the Courts have found in working the Code. 

Of these Acts, the first (No. Ill of 1884) has already been noticed. Act III of 
The Bill as introduced (1) made the following persons, being Magis- i8S 4 * 
t rates of the first class, eligible for the office of justice of the peace, The so- 
viz. covenanted civilians, members of the Native Civil Service consti- 
tuted under 33 Vic. c. 3, Assistant Commissioners in non-regulation Bill, 
provinces and Cantonment Magistrates, (2) made Sessions Judges 
and District Magistrates ex officio justices of the peace, (3) re- 
pealed in sec. 443 of the Code the words 4 and an European 
British subject/ (4) repealed the provision in sec. 444 that no J udge 
presiding in a Court of Session should exercise jurisdiction over an 
European British subject uidess he himself was an European British 
subject, (5) repealed sec. 450 and the last sixteen words of sec. 459. 

But the only important changes made by^he Act as passed were the 
repeal of the section (450) which provided for tjie case where the 
Judge of the Sessions division within which a European British 

1 It is difficult, therefore, to under- of the Act of 1872, besides some few 

alterations in its substance ;* History 
of the Criminal Law, iii. 324. 

3 Act XXXVII of 1850. The New 
York Code of Criminal Procedure 
contains a Part (III) relating solely 
to this subject of judicial proceedings 
for the removal of public officers. 


stand how Sir Fitzjames Stephen 
oould have written thus of the Code 
1882 : * It differs from the Act of 
1 ^ 7 2 principally in the circumstance 
that it does apply to the High Courts 
as well as the other criminal Courts in 
ndia, and that certain alterations 
ltlVe been made in the arrangement 
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subject was ordinarily triable was a Native, and the substitution for 
section 451 of three sections enabling a European British subject — 

(a) in a trial before the Sessions Court with the aid of assessors, 
to require that not less than half their number shall bo Euroj^eans 
or Americans, or both Euroj^eans and Americans ; and 

( b ) in a trial before a District Magistrate, to claim that the 
trial shall be by a jury similarly composed. 

The second of these Acts, No. X of 1886, amended the drafting 
of sections 31, 34, no, 162, 266, 269, 398, 401 and 510. It 
extended sections 55 and 56 to the police in the towns of Calcutta 
and Bombay. It extended to Chief Presidency Magistrates the 
provisions as to endorsement in sections 88 and 514. It allowed the 
Local Government to regulate the practice of submitting final 
police reports through a superior officer of police. It also allowed 
the Local Government, with the previous sanction of the Governor 
General in Council, to prescribe the rank of the police officer who 
may conduct prosecutions. It empowered the Governor General in 
Council to direct criminal lunatics confined by order of the Local 
Government to be removed from one province to another. It 
empowered the Local Government to relieve the Inspector General 
of jails of his functions under sections 472, 473 and 474. It provided 
for the removal to a criminal jail of accused or convicted persons 
who are in confinement in a civil jail and their return to the civil 
jail. And it forbade officers concerned in sales under the Code to 
purchase or bid for the property sold. There is a corresponding 
section (292) in the Code of Civil Procedure. All these changes 
are improvements. 

The third Act, V of 1887, merely amends the definition of ‘ Officer 
in charge of a police station,’ and in section 312 substitutes the 
word ‘four’ for the word * two.’ The object of the latter change is 
to increase the number of names in the special jurors’ list in each 
Presidency- town. It is to be hoped that the result will not be to 
lessen seriously the number of respectable and intelligent persons 
available as common jurors. 

When the Co<Je is nex‘t altered, it would be well to repeal and 
re-enact, as a separate law, the chapter on the maintenance of 
wives and children ; to insert sections as to the mode of pleading 
the defences of want of jurisdiction, previous acquittal, previous 
conviction, and limitation ; to alter the place of section 403 ; 
to make in sections no, 145, 244, 350, 406, 437, and 443 the 
amendments above suggested; to explain and illustrate the expres- 
sion ‘ presumed or actual partiality’ in section 278 ; and to correct 
the clerical errors, mentioned infra, infections'^ 2, 551, and 552. 
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ACT No. X of 1882, 


PASSED BY THE GOVERNOR GENERAL OF 
INDIA IN COUNCIL. 

(Eeceived the assent of the Governor General on the 0th March, 1882.) 
AS AMENDED BY ACTS III OF 1884 1 , X OF l886, AND V OF 1887. 


An Ad to consolidate and amend the law relating to 
Criminal Procedure . 

Whereas it is expedient to consolidate and amend the law Preamble, 
relating to Criminal Procedure ; It is hereby enacted as follows : — 


PART I. 


PRELIMINARY. 


CHAPTER I. 


1 . This Act may be called ‘ The Code of Criminal Procedure, Short title. 
1882 U and shall come into force on the first day of January, Commence- 
1883; meat. 

It extends to the whole of British India 2 * ; but, in the Local 
absence of any specific provision to the contrary 2 , nothing herein extent ‘ 
contained shall affect any special or local law now in force 4 , 


1 All references to the Code of 1 88 3 

made in enactments passed before or 
after 25th Jan. 1884 are to be read as 

i made to that Code as amended by 
Act III of 1884; see sec. 14 of that 
Act. 

io Bom. 258, and to the places 
outside British India mentioned infra 
ppendix A. As to the personal 


application of the Code outside British 
India, see above, p. 5, 9 Bom. 288, 
333, and sec. 458 infra. 

3 See secs. 54, 55, 56, 68, 83-86, 95, 
103, 127, 374-376, and Schedule II, 
col. 3. 

4 e.g. Act XXXVII of 1S55, 
which is still in force in the SanMl 
Parganas, 1 2 Cal. 536. 
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Repeal of 
enact- 
ments. 


Notifica- 
tions etc. 
under re- 
pealed 
Acts. 


or any special jurisdiction or power 1 conferred, or any speci 
form of procedure prescribed 2 , by any other law now in for( 
or shall apply to — 

(a) the Commissioners of Police in the towns of Calcutta 
Madras and Bombay 3 , or the police in the towns of Calcut 
and Bombay; 

( b ) any officer duly authorised to try petty offences j 
military bazars at cantonments and stations occupied by t] 
troops of the Presidencies of Fort St. George and Bomba 
respectively 4 ; 

( c ) heads of villages in the Presidency of Fort St. George s ; c 
(fl) village police-officers in the Presidency of Bombay 0 : 
(e) and nothing in sections 174, 175 and 176 shall app] 

to the police in the town of Madras 7 . 


2 . On and from the first day of January, 1883, the enact 
ments mentioned in the first schedule shall be repealed to th 
extent specified in the third column thereof, but not so as t 
restore any jurisdiction or form of procedure not then existing 
or followed, or to render unlawful the continuance of any con 
finement which is then lawful. 


All notifications published, proclamations issued, power* 
conferred, forms prescribed, local limits defined, sentence* 
passed and orders, rules and appointments made, under any 


enactment hereby repealed, or 
by any such enactment, and \ 

1 The power to punish contempts, 
vested in the High Courts, as su- 
perior Courts of record, by the 
common-law of England, seems saved 
by this provision, L. It., 10 Ind. App. 
179, where, however, the point was 
not decided. The Lower Burma 
Gaols Delivery Act, XVI of 1886, is, 
so far as is consistent with th6 terms 
thereof, to be construed as one with 
the Code of Criminal Procedure. 

2 See, for example, Act V of 1869, 
the Indian Articles of War. 

3 See Ben. Act IV of 1866, Madras 
Act VIII of 1867, and (as to Bombay) 
Act XIII of 1856. 

4 See Bom. Act III of 1867 {to 
make provision for the administra- 
tion of Military Cantonments in the 


under any enactment repealed 
Inch are in force immediately 

Bombay Presidency . The old Regu- 
lation XXII of 1827, Hecs - 3 > 22 , 33, 
and Act IV of 1854 may still be in 
force in cantonments (if any) in which 
Bom. Act III of 1867 is not in force. 

' See Mad. Regs. XI of 1S16, sees. 
10- 1 4, and IV of 1821, sec. 6, under 
which Village-headmen have juris- 
diction to try petty cases of assault, 
affray, abuse and theft, to search for 
Htolen property, to hold inquests, and 
arrest suspected murderers. 

6 See Bom. Act VIII of 1867, 
Bom. Reg. XT I. of 1827, sec. 37. 

7 The Coroners Act, IV of 1871, is 
therefore undisplaced. All the rest of 
the Code applies to the police in the 
town of Madras. 
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>efore the first (lay of January, 1883, shall be deemed to have 
>een respectively published, issued, conferred, prescribed, de- 
nied, passed and made under the corresponding section of 
jiis Code. 

3 . In every enactment passed before this Code comes into References 
force, in which reference is made to, or to any chapter or codeand 
section of, the Code of Criminal Procedure, Act No. XXV of other 
1861, or Act No. X of 1872, or to any other enactment enact-^ 
hereby repealed, such reference shall, so far as may be prae- ments * 
ticable, be taken to be made to this Code or to its correspond- 
ing chapter or section. 

In every enactment passed before this Code comes into force Expres- 
the expressions ‘ Officer exercising* (or “ having ”) the powers ® 10ns 111 
(or “the full powers*”) of a Magistrate/ ‘ Subordinate Magis- Acts, 
trate, first class/ and ‘ Subordinate Magistrate, second class/ 
shall respectively be deemed to mean ‘ Magistrate of the first 
class/ ‘Magistrate of the second class/ and ‘Magistrate of 
the third class;' the expression ‘Magistrate of a division of a 
district' shall be deemed to mean ‘Sub-divisional Magistrate/ 
the expression ‘ Magistrate of the district ' shall be deemed to 
mean ‘ District Magistrate/ and the expression ‘ Magistrate of 
Police' shall be deemed to mean ‘ Presidency Magistrate/ 

4. In this Code the following words and expressions have inter- 

file following meanings, unless a different intention appears P r * fttlou ' 
from the subject or context C aUbe ’ * 

(«) ‘Complaint' means the allegation made orally or in‘Com- 
writing to a Magistrate, with a view to his taking action plamt * 
under this Code, that some person, whether known or unknown, 
has committed an offence; but does not include the report of 
a police-officer 1 : 

(^) ‘Investigation' includes all .the proceedings under ‘ Investi- 
this Code for the collection of evidence conducted by the gation : 
police or by any person (other than a Magistrate or Police- 
officer) who is authorised by a Magistrate in this behalf 2 : 

( 6 ‘) Inquiry ' includes every inquiry conducted under this ‘ Inquiry : 
Code by a Magistrate or Court : 

polic^-officei C ° lnplaint t(> Ule 1>0lice ' 6 AU - nor information given to a 

J See see. 202, infra. 
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* Judicial 
proceed- 
ing:* 

( Writing ’ 
and * writ- 
ten : * 


‘ Sub-divi- 
sion : ’ 


! Pro- 
vince : ’ 



lency- 
own: ’ 


High 
/ourt : * 


*hief 
iStice : * 

advocate 
neral : * 


lerk of 
>wn : ’ 


lblic 

secu- 


( d ) ‘ Judicial proceeding J means any proceeding in the 
course of which evidence is or may be legally 1 taken 2 : 

(< e ) ‘ Writing' and ‘ written 3 include Sprinting/ c litho- 
graphy/ ‘photography/ ‘ engraving/ and every other mode in 
which words or figures can be expressed on paper or on any 
substance : 

(f ) ‘ Sub-division 3 means a sub-division made under this 
Code of a District : 

(y) ‘ Province 3 means the territories for the time being 
under the administration of any Local Government : 

(//) ‘ Presidency-town 3 means the local limits for the time 
being of the ordinary original civil jurisdiction of the High 
Court of Judicature at Fort William, Madras or Bombay : 

60 ‘ High Court ; means, in reference to proceedings against 
European British subjects or persons jointly charged with 
European British subjects, the High Courts of Judicature at 
Fort William, Madras and Bombay, the High Court of Judi- 
cature for the North-Western Provinces, the Chief Court of 
the Panjab and the Recorder of Rangoon : 

In other cases ‘ High Court 3 means the highest Court of 
criminal appeal or revision for any local area ; 

or, where no such Court is established under any law for 
the time being in force, such officer as the Governor General 
in Council may appoint in this behalf : 

(j) ‘Chief Justice 9 includes also the senior Judge of a 
Chief Court : 

( k ) ‘ Advocate General 3 includes also a Government Advo- 
cate, or, where there is no Advocate General or Government Ad- 
vocate, such officer as the Local Government may, from time 
to time, appoint in this behalf : 

(l) ‘ Clerk of the Crown J includes any officer specially ap- 

pointed by the Chief Justice to discharge the functions given 
by this Code to the Clerk of the Crown : 0 

(m) ‘ Public Prosecutor 3 means any person appointed under 
section 492 s , and includes any person acting .under the direc- 
tions of a Public Prosecutor; and any person conducting a 

1 See 1 All. 1, 7. 

2 This does not include the proceedings of a Magistrate under sec. 88, 

infra, 6 All. 487. 3 See also sec. 270. 
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i prosecution on behalf of Her Majesty in any High Court in 
[ the exercise of its original criminal jurisdiction : 

4 Pleader 9 used with reference to any proceeding in any ( 
' Court, means a pleader authorised under any law for the time 
being in force 1 to practise in such Court, and includes (i) an 
advocate, a vakil and an attorney of a High Court so au- 
thorised, and (2) any mukhtar or other person appointed with 
the permission of the Court to act in such proceeding : 

(1 0 ) ( Police-station 9 means any post declared, generally or 1 
specially, by the Local Government to be a police-station for £ 
the purposes of this Code, and includes any local area specified 
by the Local Government in this behalf ; and 4 Officer in 4 
charge of a police-station 9 includes, when the officer in j 
charge of the police-station is absent from the station- s 
house 2 or unable from illness to perform his duties, the 
police-officer present at the station-house 2 who is next in 
rank to such officer and is above the rank of constable, or, 
when the Local Government so directs, any other police-officer 
so present : 

(p) 4 Offence 9 means any act or omission made punishable 1 
by any law for the time being in force : 

(q) ‘ Cognisable offence 9 means any offence for, and 4 cog - « 
nisable case J means a case in, which a police-officer, within * 
or without the Presidency-towns, may, in accordance with the ‘ 
second schedule, or under any law for the time being in force, 1 
arrest without warrant : 

‘ Non-cognisable offence 9 means an offence for, and 4 non- 4 
cognisable case 9 means a case in, which a police-officer, ] 
within or without the Presidency-towns, may not arrest with- ‘ 
out warrant ; * 

( r ) 4 Bailable offence 9 means an offence shown as bailable ‘ 

bi the second schedule, or which is -made bailable by any c 
other law for the time being in force ; and 4 lion-bailable ‘ 
offence 9 means any other offence : j? 

(*?) Warrant-case 9 means # a case relating to an offence 4 
punishable with death, transportation or imprisonment for a c 


4 Pleader : 1 


4 Police- 
station : * 


4 Officer 
in charge 
of a police- 
station : ’ 


4 Cognis- 
able of- 
fence : ' 

4 Cognis- 
able case : 


4 Non-cog- 
nisable of- 
fence : * 

4 Non-cog- 
nisable 
case : ’ 

4 Bailable 
offence : ’ 

4 Non-bail- 
able of- 
fence : * 

4 Warrant- 


term exceeding 


six months : 


feec Act XVIII of 1879, amended by Act IX of 1884. 
Act V of 1887, sec - 1 • 
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( [t ) ‘ Summons-case 3 means a ease relating to an offene 
not so punishable : 

(a) ‘ European British subject 3 means — 

(1) any subject of Her Majesty born, naturalised or domi 
ciled in the United Kingdom of Great Britian and Ireland 
or in any of the European, American or Australian Coloniej 
or Possessions of Her Majesty, or in the Colony of New 
Zealand, or in the Colony of the Cape of Good Hope or 
Natal ; 

(2) any child or grandchild of any such person by legiti- 
mate descent : * 

(v) c Chapter 3 means a chapter of this Code ; and ‘Schedule J 
means a schedule hereto annexed : 

(w) ( Place 3 includes also a house, building, tent and 
vessel. 

Words which refer to acts done extend also to illegal 
omissions; and 

all words and expressions used herein and defined in the 
Indian Penal Code, and not hereinbefore defined, shall be 
deemed to have the meanings respectively attributed to them 
by that Code 1 . 

5 . All offences under the Indian Penal Code 2 shall be 
inquired into and tried according to the provisions hereinafter 
contained ; and all offences under any other law 3 shall be 
inquired into and tried according to the same provisions, but 
subject to any enactment for the time being in force regu- 
lating the manner or place of inquiring into or trying such 
offences. 

1 And of course all expressions, libel published out of Court when 
such as ‘ Magistrate,’ ‘ Local Govern- the Court was not sitting is not in- 
ment/ defined in the General Clauses eluded in these words, although the 
Act (vol. i. of this work, p. 487) and contempt may include defamation, 
occurring in this Code, have the L. R., 10 Ind. App. 179 : 10 Cal. 109 
meaning ascribed to them by Act I (S. C.). 

of 1868. 3 These words do not include such 

2 A contempt of the High Court of a contempt, for which no provision is 

Calcutta, Madras, and Bombay by a ^nade by the Code. 
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PART II. 

ONSTITUTION AND POWERS OF CRIMINAL COURTS 
AND OFFICES. 

CHAPTER II. 

OF THE CONSTITUTION OF CItIMINAL COURTS AND OFFICES. 

A. — Classes of Criminal Courts . 

6. Besides the High Courts 1 and the Courts constituted Classes of 
under any law other than this Code for the time being in Co^tT &1 
force 2 , there shall be five classes of Criminal Courts in British 
India, namely : — 

I. — Courts of Session : 

II. — -Courts of Presidency Magistrates : 

HI. — Courts of Magistrates of the first class : 

IV. — Courts of Magistrates of the second class : 

V. — Courts of Magistrates of the third class. 


Jl- — Tern t orial Di tusiojis. 


7 . Every Province (excluding the Presidency-towns 3 ) shall Session* 
he a Sessions Division, or shall consist of Sessions Divisions : Divisions : 
^ and every Sessions Division shall, for the purposes of this Districts. 
Code, he a District or consist of Districts. * 


The Local Government may alter the limits, or, with the 
previous sanction of the Governor General in Council, the 
number, of such Divisions and Districts. 

( The Sessions Divisions and Districts existing when this 
( ode comes into force shall be Sessions Divisions and Districts 
respectively, unless and until they are .so altered. 

Every Presidency-town 3 shall, for the purposes of this Code, 
he deemed to be a District. 


Power to 
alter Divi- 
sions and 
Districts. 

Existing 
Divisions 
and Dis- 
tricts. 

Presi- 

dency- 

towns. 


8 . The Local Govcrnmentimay divide any District outside Power t<> 
the Presidency-towns 3 into Sub-divisions, or make any portion s " b : div . ide 

Op OTIAr 1 • 1 V J 1 Districts. 

c y su °h District a Sub-division, and may alter the limits 
oi any Sub-division. 


1 See sec. 4, d. 
VOL. U. 


a See p. 6, supra. 3 Sec. 4. cl. (A), supra. 

• v 


supra. 
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All existing* Sub-divisions which are now usually put under 
the charge of a Magistrate shall be deemed to have been made 
under this Code. 

C . — Courts and Offices outside the P residency -toivns. 

9 . The Local Government shall establish a Court of Session 
for every Sessions Division, and appoint a Judge of such Court. 

It may also appoint Additional Sessions Judges, Joint 
Sessions Judges x , and Assistant Sessions Judges to exercise 
jurisdiction in one or more such Courts. 

All Courts of Session existing when this Code comes into 
force shall be deemed to have been established under this 
Act. 

10 . In every District outside the Presidency-towns, the 
Local Government shall appoint a Magistrate of the first class, 
who shall be called the District Magistrate. 

11 . Whenever, in consequence of the office of a District 
Magistrate becoming vacant, any officer succeeds temporarily 
to the chief executive administration of the District, such 
officer shall, pending the orders of the Local Government, 
exercise all the powers and perform all the duties respectively 
conferred and imposed by this Code on the District Magistrate. 

12 . The Local Government may appoint as many persons 
as it thinks fit, besides the District Magistrate, to be Magis- 
trates of the first, second or third class in any District outside 
the Presidency-towns; and the Local Government, or the 
District Magistrate subject to the control of the Local Govern- 
ment, may, from time to time, define local areas within which 
such persons may exercise all or any of the powers with which 
they may respectively be invested under this Code. 

Except as otherwise provided by such definition, the juris- 
diction and powers of such persons shall extend throughout 
such District. 

13 . The Local Government %ay place any Magistrate of 
the first or second class in charge of a Sub-division, and relieve 
him of the charge as occasion requires. 

1 9 Bom. 164. 
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Such Magistrates shall be called Sub-divisional Magis- 
trates b 

The Local Government may delegate its powers under this Delegation 

section to the District Magistrate. District 

Magis- 

trate. 

14 . The Local Government may confer upon any person Special 
all or any of the powers conferred or conferrible by or under 
this Code on a Magistrate of the first, second or third class, 
in respect to particular cases or to a particular class or par- 
ticular classes of cases, or in regard to cases generally, in any 
local area outside the Presidency-towns. 

Such Magistrates shall be called Special Magistrates. 

W ith the previous sanction of the Governor General in 
Council, the Local Government may delegate, with such 
limitations as it thinks fit, to any officer under its control 
the power conferred by the first paragraph of this section. 

No powers shall he conferred under this section on any 
police-oil icer below the grade of Assistant District Superin- 
tendent, and 110 powers shall he so conferred except so far as 
may be necessary for preserving the peace, preventing crime 
and detecting, apprehending and detaining offenders in order 
to their being brought before a Magistrate, and for the per- 
formance by the officer of any other duties imposed upon him 
h y any law for the time being* in force. 


15 . The Local Government may direct any two or more Benches of 
Magistrates in any place outside the Presidency-towns to sit Ma S is ’ 
tog-ether as a Bench, and may hy order invest such Pencil 
with any of the powers conferred or conferrible hy or under 
Ibis Code on a Magistrate of the first, second or third class, 

‘ind direct it to exercise such powers in such cases, or such 
(lasses of cases only, and within such local limits, as the 
■Local Government thinks fit. 


Lxcept as otherwise provided by any order under this Powers ex- 
action, every such Bench shall have the powers conferred by f rci Jf ble . 

S C ’ 0< J c 011 a Magistrate of the highest class to which any in absence 
on e of its members who is present taking part in the pro- action. 

and as far as 


s as a member of the Bench heloim-s, 

O ' 


1 tills includes Cantonmenf Magistrates, Act III of 1S80, sec. 3. 
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practicable shall, for the purposes of this Code, be deemed to 
be a Magistrate of such class 1 . 

16 . The Local Government may, or, subject to the control 
of the Local Government, the District Magistrate may, from 
time to time, make rules consistent with this Code for the 
guidance of Magistrates* Benches in any District respecting 
the following subjects : — 

(a) the classes of cases to be tried ; 

(b) the times and places of sitting ; 

(c) the constitution of the Bench for conducting trials ; 

(d) the mode of settling differences of opinion which may 
arise between the Magistrates in session 2 . 

17 . All Magistrates appointed under sections 1 2, 13 and 14 
and all Benches constituted under section 1 5 ) shall be sub- 
ordinate to the District Magistrate 4 , and he may, from thru 
to time, make rules consistent with this Code as to the distribu- 
tion of business among such Magistrates and Benches ; and 

every Magistrate (other than a Sub-divisional Magistrate) 
and every Bench exercising powers in a Sub-division shall be 
subordinate 2 * to the Sub-divisional Magistrate, subject, how- 
ever, to the general control of the District Magistrate. 

All Assistant Sessions Judges shall be subordinate 3 to the 
Sessions Judge in whose Court they exercise jurisdiction, and 
he may, from time to time, make rules consistent with this 
Code as to the distribution of business among such Assistant 
Sessions Judges. 

Neither the District Magistrate nor the Magistrates or 
Benches appointed or constituted under sections J2, 13, 14 
and 15 shall be subordinate 3 to the Sessions Judge, except to 
the extent and in the manner hereinafter expressly provided. 

I). — Courts of Presidency magistrates. 

18 . The Local Government shall, from time to time, 
appoint a sufficient number of persons (hereinafter called 
Presidency Magistrates) to be ^Magistrates for each of the 

1 That an appeal lies under sec. cited by Henderson, pp. 17,18. 

407 from a conviction by a Bench 2 i. e. inferior in rank, 9 Bomb. io 3 - 

invested with second or third class 4 See the powers given to the Dis* 

powers, see 9 Mad. 36. trict Magistrate by as. 350, 406, 4 ° 7 ' 

2 See Bombay Gazette, 1881, p. 9, 435 ? M 4 > 5 * 5 - 
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Presidency-towns, and shall appoint one of such persons to be 
Chief Magistrate for each such town. 

Any two or more of such persons may (subject to the rules 
made by the Chief Magistrate under the power hereinafter 
conferred) sit together as a Bench. 

19. Every Presidency Magistrate shall exercise jurisdiction Local 
in all places within the Presidency-town 1 for which he is ap- limits pf 
pointed and within the limits of the port of such town and of diction?" 8 ' 
any navigable river or channel leading thereto, as such limits 

are defined under the law for the time being in force for the 
regulation of ports and port-dues 2 . 

20. Every Presidency Magistrate in the town of Bombay Bombay 
shall exercise all jurisdiction which, under any law in force p°“ t rt g f 
immediately before the first day of April, 1877 ;l , was exercised sioiZ ‘ **' 
in that town by the Court of Petty Sessions 4 : 

Provided that appeals under the law for the time being 
regulating the municipality of Bombay shall lie to the Chief 
Magistrate only. 

21. Every Chief Magistrate shall exercise within the local Chief Ma- 
limits of his jurisdiction all the powers conferred on him by S isfcrate * 
this Code or which by any law or rule in force immediately 

before this Code comes into force are required to be exercised 
by any Senior or Chief Magistrate, and may, from time to 
time, with the previous sanction of the Local Government, 
make rules consistent with this Code to rggulate 

(a) the conduct and distribution of business and the practice 
in the Courts of the Magistrates of the town ; 

( fj ) the times and places at which Benches of Magistrates 
shall sit; 

( c ) the constitution of such Benches ; and 

('/) the mode of settling differences of opinion which may 
arise between Magistrates in session. 

F- — Justices of the Peace. 

22. llie Governor General in Council, so far as regards the Justices of 
^ i° r aU ^ h ar t of British India outside the Presidency- for the Mu- 

S ’ fassal. 

2 *Aoi ytt su P ra - Magistrates Act (IV of 1S77) came 

Act Xn ° f i8 75> into force. 

10 c ay on which the l’residwy 4 See p. 6, note 2, supra. 
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and every Local Government, so far as regards the teni 
tories subject to its administration (other than the towns 
aforesaid), 

may, by notification in the official Gazette, appoint such 
European British subjects as he or it thinks fit to be Justices 
of the Peace within and for the territories mentioned in sucli 
notification. 

23. The Governor General in Council or the Local Govern- 
ment, so far as regards the town of Calcutta, 

and the Local Government, so far as regards the towns of 
Madras and Bombay, 

may, by notification in the official Gazette, appoint to bo 
Justices of the Peace within the limits of the town mentioned 
in such notification any persons resident within British India 
and not being the subjects of any foreign State whom such 
Governor General in Council or Local Government (as the 
case may be) thinks fit. 

24. Every person now acting as a Justice of the Peace 
within and for any part of British India other than the said 
towns, under any commission issued by a High Court, shall 
be deemed to have been appointed under section 22 by the 
Governor General in Council to act as a Justice of the Peace 
for the whole of British India other than the said towns. 

Every person now acting as a Justice of the Peace within 
the limits of any of the said towns under any such commission 
shall be deemed to have been appointed under section 23 by 
the Local Government. 

25. In virtue of their respective offices, the Governor 
Genera], the Ordinary Members of the Council of the Governor 
General, the Judges of the High Courts and the Recorder of 
Rangoon are Justices of the Peace within and for the whole 
of British India 1 . Sessions Judges and District Magistrates 
are Justices of the Peace within and for the whole of the terri- 
tories administered by the Local Government under which 
they are serving 2 ; and the Presidency Magistrates are Justices 
of the Peace within and for the towns of which they are 
respectively Magistrates. 

1 13 Geo. Ill, c. 63. see. 38. 2 Inserted by Act III r>f 1884, sec. i- 
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]<\ — Suspension and Removal. 

26 All Judges of Criminal Courts other than the High Suspension 
Courts established by ltoyal Charter, and all Magistrates, 

1m suspended or removed from office by the Local Judges and 
n<vy k i Magis- 

jovernment : trates. 

Provided that such Judges and Magistrates as now are 
iable to be suspended or removed from office by the Governor 
General in Council only shall not be suspended or removed 
:rom office by any other authority. 

27. The Governor General in Council may suspend or Suspicion 
remove from office any Justice of the Peace appointed by him, motlfof 
md the Local Government may suspend or remove from Justices of 
office any #ustice of the Peace appointed by it. 


CHAPTER III. 

POWERS OF COURTS. 

A. — Description of Offences cognisable by each Court. 

28. Subject to the other provisions of this Code, any of- Offences 
fence under the Indian Penal Code may he tried by the High p^LCode 
Court or Court of Session, or by any other Court 1 by which 

such offence is shown in the eighth column of the second 
schedule to be triable. 

29. Any offence under any other law shall, when any offences * 

Court is mentioned in this behalf in such law, be tried by J in d erother 

J J laws. 

such Court 2 . 

! When no Court is so mentioned, it may be tried by the 
: High Court or by any Court constituted under this Code : 
provided that — 

(tf) no Magistrate of the first class shall try any such of- 
fence which is punishable with imprisonment for a term which 
may exceed seven years ; 

(b) no Magistrate of the second class shall try any such 
| °ffcncc which is punishable with imprisonment for a term 
which may extend to three years ; and 

1 The provision as to the other 3 See for example the Railway Act, 

.ourts d° es not cut down or limit IV of 1879, sec. 50, and the Registra- 

e jurisdiction of the High Court tion Act, III of 1877 (amended by 

° r Court of Session, 8 All. 667. XII of 1879, sec. 106), sec. 83. 
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( c ) no Magistrate of the third class shall try any sue 
offence which is punishable with imprisonment for a terr 
which may extend to one year. 

30 . In the territories respectively administered by tli 
Lieutenant-Governor of the Panjab and the Chief Coni 
missioners of Oudh, the Central Provinces, British Burma 
Coorg and Assam, and in those parts of the other Province 
in which there are Deputy Commissioners or Assistant Com 
missioners, the Local Government may, notwithstanding 
anything' contained in section 29, invest the District Magis- 
trate with power to try as a Magistrate all offences not punish- 
able with death 1 . 


B. — Se?ife?ices which may he passed hy Courts of various Classes, 
31 . A High Court may pass any sentence authorised by law. 
A Sessions Judge, Additional Sessions Judge or Joint 
Sessions Judge 2 may pass any sentence authorised by law; 
but any sentence of death passed by any such J udge shall he 
subject to confirmation by the High Court. 

An Assistant Sessions Judge may pass any sentence au- 
thorised by law, except a sentence of death or of transporta- 
tion for a term exceeding seven years or of imprisonment for 
a term exceeding seven years ; but any sentence of imprison- 
ment for a term exceeding four years, and any sentence of 
transportation 3 , passed by an Assistant Sessions Judge shall be 
subject to confirmation by the Sessions Judge. 


32 . The Courts of Magistrates may pass the following 


sentences, namely : — 

(1 a ) Courts of Presidency 
Magistrates and of Magis- 
trates of the first class : 


1 See 10 Cal. 85, and see. 209 

infra. 

3 See 9 Bom. 164, and chap, xxxii 
infra. 

3 Act X of 1886, sec. 1. Under 

the Penal Code, sec. 59, a sentence of 


Imprisonment 4 for a term 
not exceeding two years, in- 
cluding such solitary confine- 
ment as is authorised by law 5 ; 

Pine not exceeding one 
thousand rupees; 

Whipping. 

seven years* imprisonment can be com- 
muted to transportation for seven years* 
4 of either description as defined i» 
the Penal Code ; see the General 
Clauses Act, supra, vol. i. p. 489. 

# 3 See the Penal Code, secs. 73> 74 * 
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[ (Jj) Courts of Magistrates 
[f the second class : 


(c) Courts of Magistrates 
>£ the third class. 


Imprisonment for a term 
not exceeding six months, in- 
cluding such solitary confine- 
ment as is authorised by law ; 

Fine not exceeding two 
hundred rupees ; 

Whipping. 

Imprisonment for a term 
not exceeding one month ; 

Fine not exceeding fifty 
rupees. 


The Court of any Magistrate may pass any lawful sentence, 
'combining any of the sentences which it is authorised by law 
!to pass. 

[ No Court of any Magistrate of the second class shall pass 
| a sentence of whipping unless he is specially empowered in 
[this behalf by the Local Government. 

| 33 . The Court of any Magistrate may award such term of Power to 

\ imprisonment 1 in default of payment of fine as is authorised in^rison* 0 
i by law in case of such default : provided that the term is not ment in 
jin excess of the Magistrate's powers under this Code 2 : fine. U ° 

! Provided also that in no case decided by a Magistrate Proviso as 
| where imprisonment has been awarded as part of the substan- cases^ 4 ™ 1 
| tive sentence shall the period of imprisonment awarded in 
| default of payment of the fine exceed one-fourtli of the period 
of imprisonment which such Magistrate is competent to inflict 
as punishment for the offence otherwise than as imprisonment 
in default of payment of the fine. 

The imprisonment awarded under this section may be in 
addition to a substantive sentence of imprisonment for the 
maximum term awardable by the Magistrate under section 32. 

34 . The Court of a District Magistrate specially empowered Higher 
under section 30 may pass any sentence authorised by law, P”Dis. 
except a sentence of death or of transportation for a term trictMagis- 

exceeding seven years, or of imprisonment for a term exceeding trates * 
seven years. 

But any sentence of imprisonment for a term exceeding 

1 but not transportation, 5 Mad. 28. 

Sea the Penal Cj)de, sec. 65, and 10 Mad. 165. 
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four years x , and any sentence of transportation, shall be subject 
to confirmation by the Sessions Judge 2 . 

35. When a person is convicted, at one trial 3 , of two or 
more distinct offences, the Court may sentence him, for such 
offences, to the several punishments prescribed therefor which 
such Court is competent to inflict : such punishments, when 
consisting of imprisonment or transportation, to commence 
the one after the expiration of the other in such order as the 
Court may direct. 

It shall not be necessary for the Court, by reason only of 
the aggregate punishment for the several offences being in 
excess of the punishment which it is competent to inflict on 
conviction of a single offence, to send the offender for trial 
before a higher Court : 

Provided as follows : — 

(a) in no case shall such person be sentenced to imprison- 
ment for a longer period than fourteen years : 

(h) if the case is tried by a Magistrate (other than a 
Magistrate acting under section 34), the aggregate punish- 
ment shall not exceed twice the amount of punishment which 
he is, in the exercise of his ordinary jurisdiction, competent to 
inflict. 

For the purpose of confirmation or appeal, aggregate sen- 
tences passed under this section in case of convictions for 
several offences at one trial shall be deemed to be a single 
sentence 4 . 


C. — Ordinary a7id Additional Powers. 

36. All District Magistrates, Sub-divisional Magistrates 
and Magistrates of the first, second and third classes have the 
powers hereinafter respectively conferred upon them and 


specified in the third schedule, 
{ ordinary powers/ 

1 6 Cal. 624. 

2 Act X of 1886, sec. 2. 

8 This section does not include the 
case of separate trials held on the 
same day for separate offences com- 
mitted by the same person, Madras 
H. C. Progs., 5 June, 1879, cited by 
Henderson. 


Such powers are called their 

4 10 Bom. 494. A Magistrate must 
not split up an offence for the pur- 
pose of giving himself jurisdiction ovei 
the parts which he would not have 
had over the whole, and thus de 
prive the prisoner of an appeal, 4 Cal 
18. 
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37. In addition to his ordinary powers, any Snb-divisional Additional 
Magistrate or any Magistrate of the first, second or third ^^ con * 
class may be invested by the Local Government or the Dis- on Magis- 
t. r ict Magistrate, as the case may be, with any powers specified trates- 

j in the fourth schedule as powers with which he may be in- 
:sted by the Local Government or the District Magistrate. 

38. The power conferred on the District Magistrate by Control of 

•ction 37 shall be exercised subject to the control of the 

local Government. trate’6 in- 

vesting 

D. — Conferment \ Continuance and Cancellation of Powers, P owe ^ 

39. In conferring* powers under this Code, the Local Mode of 
Tovernment may, by order, empower persons specially by confemng 
lame or in virtue of their office, or classes of officials generally 

)y their official titles. 

Every such order shall take effect from the date on which it 
is communicated to the person so empowered. 

40. Whenever any person holding an office in the service Continu- 
of Government who has been invested 1 2 with any powers under ance of f 
this Lode throughout any local area is transferred to an equal officers 
or higher office of the same nature within a like local area f^red. 
under the same Local Government, he shall, unless the Local 
Government otherwise directs, or has otherwise directed, 
continue to exercise the same powers in the local area to which 

he is so transferred. 


41. The Local Government- may withdraw any powers Powers 
conferred under this Code on any person by it or by any ma ^ , 

it,. J 1 J J J cancelled. 

officer subordinate to it. 


1 See 2 Cal. 117 . 

2 Formerly District Magistrates 
iad this power. But powers once 
conferred should not be lightly with- 

lawn, and the Select Committee 


deemed it expedient that District 
Magistrates should not be able to 
withdraw powers already conferred 
on their subordinates. • 
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CHAPTER IV. 

OF AID AND INFORMATION TO THE MAGISTRATES, THE 
POLICE; AND PERSONS MAKING ARRESTS. 

42. Every person is bound 1 to assist a Magistrate or police- 
officer reasonably demanding bis aid, whether within or without 
the Presidency-towns, 

( a ) in the taking of any other person whom such Magistrate 
or police-officer is authorised to arrest ; 

( b ) in the prevention of a breach of the peace, or of any 
injury attempted to be committed to any railway, canal, 
telegraph or public property; or 

(c) in the suppression of a riot or an affray 2 . 

43. When a warrant is directed to a person other than a 
police-officer 3 , any other person may aid in the execution of 
such warrant, if the person to whom the warrant is directed be 
near at hand and acting in the execution of the warrant. 

44. Every person, whether within or without the Presidency- 
towns, aware of the commission of, or of the intention of any 
other person to commit, any offence punishable under the 
following sections of the Indian Penal Code, (namely) 121, 
1 21 A, 122, 123, 124 ; 1 24 A; 125, ^6, I30, 302; 303, 304, 

38 b 392 , 393> 394, 395, 39 6 , 397, 39 8 ; 399, 4°i, 4 35, 4 3 6 > 
449, 450, 456, 457, 458, 459, and 460, shall, in the absence 
of reasonable excuse, tlie burden of proving which shall lie 
upon the person so aware, forthwith give information to the 
nearest Magistrate or police-officer of such commission or 
intention 4 . 

1 For the punishment annexed to police in extinguishing fires, 

breach of this obligation, see the Penal 3 See sec. 78, infra. 

Code, sec. 187. 4 For the punishment annexed to 

2 As to riots and affrays, see the breach of this obligation, see the Penal 
Penal Code, secs. 146, 149. The law Code, secs. 176, 202. 

does not require persons to assist the 
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52. Whenever it is necessary to cause a woman to be 
searched, the search shall be made by another woman, witj 
strict regard to decency. 

53, The officer or other person making any arrest under this 
Code may take from the person arrested any offensive weapons 
which he has about his person, and shall deliver all weapons 
so taken to the Court or officer before which or whom the 
officer or person making the arrest is required by this Code to 
produce the person arrested. 


B. — Arrest without Warrant . 


54. Any police-officer 1 may, without an order from a 
Magistrate and without a warrant, arrest — 
first — any person who has been concerned in any cognisable 
offence 2 3 or against whom a reasonable complaint has been 
made, or credible information has been received :i , or a reason- 
able suspicion exists, of his having been so concerned 4 ; 

secondly — any person having in his possession without law- 
ful excuse, the burden of proving which excuse shall lie on 
such person, any implement of house-breaking ; 

thirdly — any person who has been proclaimed as an offender 
either under this Code 5 or by order of the Local Govern- 
ment ; 

fourthly — any person in whose possession anything is found 
which may reasonably be suspected to be stolen property 0 and 
who may reasonably be suspected of having committed an 
offence with reference to such thing; 

fifthly — any person who obstructs a pol ice-officer while in 
the execution of his duty, or who has escaped, or attempts 
to escape, from lawful custody; and 


1 This does not include a village 
chaukfdcir, 3 All. 60. 

a Sec. 4, cl. {q) t supra. 

3 10 Bom. 51 1. 

4 See also sec. 5 7 infra, and the 
Acts relating to Arms (XI of 1 8 7 8, sec. 

32) ; Cantonments (III of 1880, sec. 
17) ; Criminal Tribes (XXVII of 1871, 
sec. 20) ; Cruelty to Animals (Ben. 
Act. Ill of 1869, sec. 1); Excise (Act 


XXII of 1881, sec. 27, and Ben. 
Act VII of 1878, secs. 40, 41) ; Gam- 
bling (Act III of 1867, sec. 13 ; Ben. 
Act II of 1867, sec. 1 1, etc.); Rail* 
ways (Act IV of 1879, secs. 48, 49)1 
Roads and streets (V of 1861, sec. 34 ) » 
Salt (Ben. Act VII of 1864. sec. 24); 
Mad. Act I of 1882, sec. 4 ; Bom. Act 
VII of 1873). 5 Sec. 87. 

c Penal Code, sec. 41 5. 
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sixthly — any person reasonably suspected of being a deserter 
om Her Majesty's Army or Navy, or of belonging to Her 
[ajest-y's Indian Marine Service and being illegally absent 
om that service l . 

This section applies to the police in the towns of Calcutta 
id Bombay. 

55. Any officer in charge of a police-station may, in like Arrest of 

(manner, arrest or cause to be arrested— habituTl' 18 ' 

I (a) any person found taking precautions to conceal his robbers, 
presence within the limits of such station, under circum- 
stances which afford reason to believe that he is taking such pre- 
cautions with a view to committing a cognisable offence 2 ; or 

(A) any person within the limits of such station who has 
no ostensible means of subsistence, or who cannot give 
a satisfactory account of himself 3 ; or 

(< c ) any person who is by repute an habitual robber, house- 
breaker or thief, or an habitual receiver of stolen property 
knowing it to be stolen, or who by repute habitually commits 
extortion or in order to the committing of extortion habitually 
puts or attempts to put persons in fear of injury. 

This section applies to the police in the towns of Calcutta 
and Bombay 4 . 

56. M hen any officer in charge of a police-station requires Procedure 
any officer subordinate to him to arrest without a warrant pdh'e- 
(otherwise than in his presence) any person who may lawfully officer de-* 
be arrested without a warrant, he shall deliver to the officer ordfnat^to 
required to make the arrest an order in writing, specifying a ^ r t ^ t fc 
the person to be arrested and the offence for which the arrest warrant. 

is to be made. 

Ibis section applies to the police in the towns of Calcutta 
and Bombay 4 . 

57. When any person in the presence of a police-officer Refusal to 
commits or is accused of committing a non-cognisable offence 2 , 

and ictuses on demand of a police-officer to give his name deuce. 


See the Army Discipline am 
Regulation Act, 44 A 45 Vic., c. ,S. 

TV 5 * 163 <0 (0, sell. 4 . Ace 
the Tndmn Articles of War, Ad 
V of 1869. 

vol. rr. 


a Sec see. 4, cl. (q). 

8 As to tbc apprehension of lunatics, 
see Act XXXVI of 185S ; of vagrants, 
IX of 1 874, see. 4. 

4 Act X of 1886, see. 
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and residence, or gives a name or residence which such officer 
has reason to believe to be false, he may be arrested by spxc\\ 
officer in order that his name or residence may be ascertained; 
and he shall, within twenty-four hours from the arrest, be 
forwarded to the nearest Magistrate, unless, before the expb 
ration of that time, his true name and residence are ascer- 
tained, in which case he shall be released on his executing 
a bond for lies appearance before a Magistrate if so required. 

58 . A police-officer may, for the purpose of arresting 
without warrant any person whom he is authorised to arrest 
under this chapter, pursue such person into any place in 
British India 1 . 


59 . Any private person may arrest any person who, in 
his view, commits a non-bailable and cognisable offence 2 , or 
who has been proclaimed as an offender 3 ; 

and shall, without unnecessary delay, make over any person 
so arrested to a police-officer ; or, in the absence of a police- 
officer, take such person to the nearest police-station. 

If there is reason to believe that such person comes under 
the provisions of section 54, a police-officer shall re-arrest 
him. 

If there is reason to believe that he has committed a non- 
cognisable offence, and he refuses on the demand of a police- 
officer to give his name and residence, or gives a name or 
residence which such officer has reason to believe to be false, 
he shall be dealt with under the provisions of section 57. If 
there is no reason to believe that he has committed any 
offence, he shall be at once discharged. 

60 . A police-officer making an arrest without warrant 
shall, without unnecessary delay and subject to the pro- 
visions herein contained as to bail, take or send the person 


1 As to arrests in a foreign country, 
see Act XXI of 1879. 

2 See sec. 4, clauses (7) and (r), 
supra. 

3 Where the Inland Emigration Act 
is in force, the employer, or any person 
acting on behalf of the employer, of a 
deserting labourer may arrest him 
without warrant or police assistance 


(Act I of 1882, sec. 172). Private 
persons may also arrest persons con- 
veying arms etc. under suspicious 
circumstances, Act XI of 1878, sec. 
12. Power to arrest is also given by 
special and local Acts to certain offi- 
cers and employes connected with 
canals, customs, excise, forests, opium, 
railways, salt, and tramways. 
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ted before a Magistrate having jurisdiction in the case, officer in 
,r before the officer in charge of a police-station. ° f 

61 . No police-officer shall detain in custody a person 
arrested without warrant 1 for a longer period than under all rested not 
the circumstances of the case is reasonable, and such period ^ined^* 
chill n ot in the absence of a special order of a Magistrate more than 

BJUWi y • 24. hours, 

under section 167, exceed twenty-four hours exclusive of the 

time necessary for the journey from the place* of arrest to 

the Magistrate's Court. 

62 . Officers in charge of police-stations 2 shall report to Polic^> 
the District Magistrate, or, if he so directs, to the Sub- "prlLm- 
divisional Magistrate, the cases of all persons arrested without sions. 
warrant, within the limits of their respective stations, whether 

such persons have been admitted to bail or otherwise. 

63 . No person who has been arrested by a police-officer Discharge 
shall be discharged except on his own bond, or on bail, or 

under the special order of a Magistrate. headed. 

64 . When any offence is committed in the presence of Offence 

a Magistrate within the local limits of his jurisdiction, he in MaCT j s . 
may him sell* arrest or order any person to arrest the offender, trate’s pre- 
and may thereupon, subject to the provisions herein contained 
as to bail, commit the offender to custody. 


65 . Any Magistrate may at any time arrest or direct the Arrest by # 
arrest, in his presence, within the local limits of his juris- 
diction, of any person for whose arrest he is competent at Magis- 
the time and in the circumstances to issue a warrant. 


66 . If a person in lawful custody escapes or is rescued. Power, on 
the person from whose custody he escaped or was rescued ^Tsue and 
may immediately pursue and arrest him in any place in retake. 
British India. 


67 . The provisions of sections 47, 48 and 49 shall apply Provisions 
to arrests under section 66, although the person making any ^l^S^ind 
such arrest is not acting under a warrant and is not a police- 49 to a PPt 

officer having authority to arrest. undersec- 

tion 66. 


1 As to persons arrested under a warrant, see sec. 81. 
* ^°c. 4* cl. (0), supra. 


<i Z 
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CHAPTER VI. 

OF PROCESSES TO COMPEL APPEARANCE. 

A. — Summons . 

68 . Every summons issued by a Court under this Code 
shall be in writing 1 in duplicate signed and sealed by the 
presiding officer of such Court, or by such other officer as 
the High Court may, from time to time, by rule direct 2 . 

Such summons shall be served by a police-officer; or, 
subject to such rules consistent with ibis Code as the Local 
Government may prescribe in this behalf, by an officer of 
the Court issuing it. 

This section applies to the police in the towns of Calcutta 
and Bombay 3 . 

69 . The summons shall, if practicable, be served personally 
on the person summoned, by delivering or tendering to him 
one of the duplicates of the summons 4 . 

Every person on whom a summons is so served shall, if 
so required by the serving officer, sign a receipt therefor on 
the back of the other duplicate. 

70 . W here the person summoned cannot by the exercise 
of due diligence be found, the summons may be served by 
leaving one of the duplicates for him with some adult male 
member of his family, or, in a Presidency-town, with bis 
servant residing with him ; and the person with whom the 
summons is so left shall, if so required by the serving offieer ; 
sign a receipt therefor on the back of the other duplicate. 

71 . If the signature mentioned in sections 69 and 70 can- 
not by the exercise of due diligence be obtained, the serving 
officer shall affix one of the duplicates of the summons to 
some conspicuous part of the house or homestead in which th< 
person summoned ordinarily resides ; and thereupon the sum 
mons shall be deemed to have been duly served. 

1 Sec. 4, cl. (e), supra, p. 58, 3 As to Madras, see sec. 1. 

3 As to the form of the summons, * Merely showing the summons 1 
see 5 All. 8, per Straight J. not enough, 5 Born. II. C\, Cr. Ca. 20 
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72 . Where the person summoned is in the active service of Service on 
the Government or of a Railway Company, the Court issuing Govern-^ 
the summons shall ordinarily send it in duplicate to the head ment or of 
of the office in which such person is employed ; and such head Company, 
shall thereupon cause the summons to be served in manner 
provided by section 69, and shall return it to the Court with 

the endorsement required by that section. 

73 . When a Court desires that a summons issued by it Service of 
shall he served at any place outside the local limits of its 
■Jurisdiction, it shall ordinarily send such summons in duplicate loca^iits. 
X) a Magistrate within the local limits of whose jurisdiction 

the person summoned resides or is, to be there served. 

74 . W hen a summons issued by a Court is served outside Proof of 
the local limits of its jurisdiction, and in any case where the 8el 7 lce m 
officer who has served a summons is not present at the hearing and when 
of the case, an affidavit, purporting to be made before a officer^not 
Magistrate, that such summons has been served, and a dupli- present, 
cate of the summons purporting to be endorsed (in manner 
provided by section 69 or section 7c) by the person to whom 

it was delivered or tendered or with whom it was left, shall 
be admissible in evidence, and the statements made therein 
shall be deemed to be correct unless and until the contrary is 
proved. 

The affidavit mentioned in this section may be attached to 
the duplicate of the summons and returned to the Court. 

B . — Warrant of Arrest. 

75 . Every warrant of arrest issued by a Court under this Form of 
Code shall be in writing, signed by the presiding officer, or, in ^ r *est nt °* 
the case of a Bench of Magistrates, by any member of such 
Bench; and shall bear the seal of the Court 1 . 

Every such warrant shall remain in force until it is can- Contin- 
celled by the Court which issued it, or until it is executed. uance of 

’ warrant. 

76 . Any Court issuing a warrant for the arrest of any Court ma 
person may in its discretion direct by endorsement on the ^ 1 t r ^ c t t o 8 ^ 1 
warrant that, if such person execute a bond with sufficient taken, 
sureties for his attendance before the Court at a specified time 

It need not be sealed by the presiding officer. 
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and thereafter until otherwise directed by the Court, the 
officer to whom the warrant is directed shall take such security 
and shall release such person from custody 1 . 

The endorsement shall state (a) the number of sureties, (b) 
the amount in which they and the person for whose arrest the 
warrant is issued are to be respectively bound, and (c) the time 
at which he is to attend before the Court. 

Whenever security is taken under this section, the officer to 
whom the warrant is directed shall forward the bond to the 
Court. 


77 . A warrant of arrest shall ordinarily 2 be directed to one 
or more police-officers, and, when issued by a Presidency 
Magistrate, shall always be so directed ; but any other Court 
issuing such a warrant may, if its immediate execution is 
necessary and no police-officer is immediately available, direct 
it to any other person or persons ; and such person or persons 
shall execute the same. 

When a warrant is directed to more officers or persons than 
one, it may be executed by all, or by any one or more, of 
them. 


Warrant 78 . A District Magistrate or Sub-divisional Magistrate 
rected^o 1 ma 7 direct a warrant to any landholder, farmer or manager 
landhold- of land within his district or sub-division for the arrest of any 
ere, etc. esca p e( j convict, proclaimed offender or person who has been 
accused of a non-bailable offence, and who has eluded pursuit. 

Such landholder, farmer or manager shall acknowledge in 
writing the receipt of the warrant, and shall execute it if the 
person for whose arrest it was issued is in, or enters on, his 
land or farm, or the land under his charge 3 . 

When the person against whom such warrant is issued is 
arrested, he shall be made over with the warrant to the nearest 
police-officer, who shall cause him to be taken before a Magis- 
trate having jurisdiction in the case, unless security is taken 
under section 76. 


1 In lieu of executing the bond, 3 5 Ben. 274. 

money or Government promissory 3 For the punishment annexed to 

notes may be deposited under sec. breach of this obligation, see the 
513. Renal Code, sec. 187. 
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79 . A warrant directed to any police-officer may also be Warrant 
x edited by any other police-officer whose name is endorsed 
pon the warrant by the officer to whom it is directed or officer, 
ndorsed. 


80 . The police-officer or other person executing* a warrant Notifi- 

>£ arrest shall notify the substance thereof to the person to be substance 
irrested, and, if so required, shall show him the warrant 1 . of warrant. 

81 . The police-officer or other person executing a warrant Person 

of arrest shall (subject to the provisions of section 76 as to b^brouLht 
security) without unnecessary delay bring the person arrested before^ 
before the Court before which he is required by law to pro- ou^delly 11 ' 
duce such person. 


82 . A warrant of arrest may be executed at any place in where 

British India. warrant 

may be 

83 . When a warrant is to be executed outside the local ** ecuted * 
limits of the jurisdiction of the Court issuing the same, such forwarded 
Court may, instead of directing such warrant to a police-officer, Ma >' is ' 

£ 0 . 1 y trate for 

forward the same by post or otherwise to any Magistrate or execution 
Commissioner of Police within the local limits of whose juris- p^ de 
diction it is to be executed. diction. 

The Magistrate or Commissioner to whom such warrant is 
0 forwarded shall endorse his name thereon, and, if practicable, 

*ause it to he executed within the local limits of his jurisdiction. 


84 . When a warrant directed to a police-officer is to be Warrant 
executed beyond the local limits of the jurisdiction of the (iir ? cted t 
Court issuing the same, he shall ordinarily take it for endorse- E'for 
ment either to a Magistrate or to a police-officer not below ®^ on 
the rank of an officer in charge of a station, within the local juris- 
limits of whose jurisdiction the warrant is to be executed. 

Such Magistrate or police-officer shall endorse his name 
t lereon, and such endorsement shall be sufficient authority to 


diction. 


Ihe police-officer should therefori 
not attempt to arrest unless he liai 
e warrant in his possession, 5 All 
3 8. As to the protection of a police- 
officer authorised by the warrant tc 
f**t ^ who arrests Jl in goo( l faitl] 
believing him to be A, see the Penal 


Code, sec. 79. The same section pro- 
tects a police-officer who without a 
warrant arrests A, believing in good 
faith that A has committed a cog- 
nisable offence, when in fact no such 
offence has been committed. 
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the police-officer to whom the warrant is directed to execute 
the same within such limits, and the local police shall, if so 
required, assist such officer is executing such warrant. 

Whenever there is reason to believe that the delay occasioned 
by obtaining the endorsement of the Magistrate or police- 
officer within the local limits of whose jurisdiction the warrant 
is to be executed will prevent such execution, the police-officer 
to whom it is directed may execute the same without such 
endorsement in any place beyond the local limits of the juris- 
diction of the Court which issued it. 

This section applies to the police in the towns of Calcutta 
and Bombay 1 . 

85 . When a warrant of arrest is executed outside the dis- 
trict in which it was issued, the person arrested shall, unless 
the Court which issued the warrant is within twenty miles of 
the place of arrest, or is nearer than the Magistrate or Com- 
missioner of Police within the local limits of whose jurisdiction 
the arrest was made, or unless security is taken under section 
76, be taken before such Magistrate or Commissioner. 

86 . Such Magistrate or Commissioner shall, if the person 
arrested appears to be the person intended by the Court which 
issued the warrant, direct his removal in custody to such 
Court : provided that if the offence is bailable 2 , and such per- 
son is ready and willing to give bail to the satisfaction of such 
Magistrate or Commissioner, or a direction has been endorsed 
under section 76 on the warrant and such person is ready and 
willing to give the security required by such direction, the 
Magistrate or Commissioner shall take such bail or security, 
as the case may be, and forward the bond 3 to the Court which 
issued the warrant. 

Nothing in this section shall be deemed to prevent a police- 
officer from taking security under section 76. 

C. — Proclamation and Attachment . 

87 . If any Court has reason to believe (whether after 
taking evidence or not) that any person against whom a 
warrant has been issued by it has absconded 4 or is concealing 1 

1 As to Madras, see sec. i. 2 Sec. 4, cl. (/•), supra. 

3 See the form, Sched. V. No. 3. 1 4 Mad. 393. 
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himself so that such warrant cannot be executed, such Court 
mav publish a written 1 proclamation 2 requiring* him to appear 
at a specified place and at a specified time not less than thirty- 
days from the date of publishing such proclamation. 

The proclamation shall be published as follows : — 

( a ) it shall be publicly read in some conspicuous place 
of the town or village in which such person ordinarily 
resides ; 

( b ) it shall be affixed to some conspicuous part of the house 
or homestead in which such person ordinarily resides, or to 
some conspicuous place of such town or village ; and 

(c) a copy thereof shall be affixed to some conspicuous part 
of the Court-house. 

A statement by the Court issuing the proclamation to the 
effect that the proclamation was duly published on a specified 
day shall be conclusive evidence that the requirements of this 
section have been complied with, and that the proclamation 
was published on such day. 

88 . The Court may, after issuing a proclamation under Attach- 
section 87, order the attachment 3 of any property, moveable J^operty of 
or immoveable, or both, belonging to the proclaimed person, person ab- 

Such order shall authorise the attachment of any property 800ndin £- 
belonging to such person within the district in which it is 
made ; and it shall authorise the attachment of any property 
belonging to such person without such district, when endorsed 
by the District Magistrate or Chief Presidency Magistrate 4 
within whose district such property is situate. 

If the property ordered to be attached be debts or other 
moveable property, the attachment under this section shall 
be made — 

(«) by seizure ; or 

(^) by the appointment of a receiver ; or 

( c ) by an order in writing prohibiting the delivery of such 

property to the proclaimed person or to any one on his be- 
half ; or 

a ^ ec ‘ cl. («). Penal Code, sec. 174. 

See the form, Sched. V. No. 4. 3 See f orms> Sched. V. No. 6. 

or the punishment for not attending 4 Act X of 1886, sec. 4. 
in obedience to the proclamation, see 
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(d) by all or any two of such methods, as the Court thinks 
fit. 

If the property ordered to be attached be immoveable, the 
attachment under this section shall, in the case of land 
paying revenue to Government, be made through the Col- 
lector of the District in which the land is situate, and in all 
other cases — 

(e) by taking possession ; or 

(f) by the appointment of a receiver ; or 

(y) by an order in writing prohibiting the payment of rent 
or delivery of property to the proclaimed person or to any one 
on his behalf ; or 

(/✓) by all or any two of such methods, as the Court thinks 
fit h 

The powers, duties and liabilities of a receiver appointed 
under this section shall be the same as those of a receiver 
appointed under Chapter XXXVI of the Code of Civil Pro- 
cedure. 

If the proclaimed person does not appear within the time 
specified in the proclamation, the property under attachment 
shall be at the disposal of Government 2 ; but it shall not be 
sold until the expiration of six montlis from the date of the 
attachment, unless it is subject to speedy and natural decay, 
or the Court considers that the sale would be for the benefit 
of the owner, in either of which cases the Court may cause 
it to be sold whenever it thinks fit. 

89 . If, within two years from the date of the attachment, 
any person whose property is or has been at the disposal of 
Government, under the last paragraph of section 88, appears 
voluntarily or is apprehended and brought before the Court by 
whose order the property was attached, and proves to the 
satisfaction of such Court that he did not abscond or conceal 
himself for the purpose of avoiding execution of the warrant, 
and that he had not such notice of the proclamation as to 

1 The law makes no provision for cl. ( d ). See 6 All. 487. 
the Magistrate investigating the claims 2 9 Cal. 863. So long as the attach- 

of third persons to property which has ment by the Magistrate continues, no 
been attached. His proceedings under title can be conferred by attachment 
this section are, therefore, not * judi- and sale subsequently made in execu- 

cial proceedings ' in the sense of sec. 4, tion of a money-decree, ibid. 
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enable him to attend within the time specified therein, such 
property, or, if the same has been sold, the nett proceeds of 
the sale, or if part only thereof has been sold, the nett pro- 
ceeds of the sale and the residue of the property, shall, after 
satisfying thereout all costs incurred in consequence of the 
attachment, be delivered to him \ 


D. — Other rules regarding processes . 

90. A Court may, in any case in which it is empowered Issue of 
by this Code to issue a summons for the appearance of any u^TS^o^ 
person other than a juror or assessor, issue, after recording its in addition 
reasons in writing, a warrant 2 for his arrest — m ons. 

(a) if, either before the issue of such summons, or after the 
issue of the same but before the time fixed for his appearance, 
the Court sees reason to believe that he has absconded 3 or will 
not obey the summons ; or 

(h) if at such time he fails to appear and the summons 
is proved to have been duly served in time to admit of his 
appearing in accordance therewith and no reasonable excuse 
is offered for such failure. 


91. When any person for whose appearance or arrest the Power to 
officer presiding in any Court is empowered to issue a sum- appeiw*- 
mons or warrant is present in such Court, such officer may ance. 
require such person to execute a bond with or without sureties 
for his appearance in such Court. 


92. When any person who is bound by any bond taken Arrest on 
under this Code to appear before a Court does not so appear, bond°for f 
the officer presiding in such Court may issue a warrant appear- 
directing that such person be arrested and produced before ance * 
him. 


93. The provisions contained in this chapter relating to a Provisions 
summons and warrant and their issue, service and execution generally 1 
shall, so far as may be, apply to every summons and every applicable 
warrant of arrest issued under this Code. monses and 

warrants of 

1 Any Magistrate may order delivery, Sehed. III. i. cl. ( 5 ). arrest. 


See form, Sched. V. No. 7 . 


4 Mad. 393 . 
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CHAPTEK VII. 

OF PROCESSES TO COMPEL THE PRODUCTION OF DOCUMENTS 
AND OTHER MOVEABLE PROPERTY AND FOR THE DISCOVERY 
OF PERSONS WRONGFULLY CONFINED. 

A. — Summons to produce, 

94 . Whenever any Court, or, in any place beyond the 
limits of the towns of Calcutta and Bombay, any officer in 
charge of a police-station l , considers that the production of 
any document or other thing is necessary or desirable for the 
purposes of any investigation, inquiry, trial or other proceeding 
under this Code by or before such Court or officer, such Court 
may issue a summons, or such officer a written order, to the 
person in whose possession or power such document or thing 
is believed to be, requiring him to attend and produce it, or 
to produce it at the time and place stated in the summons or 
order. 

Any person required under this section merely to produce 
a document or other thing shall be deemed to have complied 
with the requisition if he cause such document or thing to 
be produced instead of attending personally to produce the 
same. 

Nothing in this section shall be deemed to affect the Indian 
Evidence Act, 1872, sections 123 and 124 2 , or to apply to a 
letter, post-card, telegram or other document in the custody 
of the Postal or Telegraph authorities. 

95. If any document in such custody is, in the opinion of 
any District Magistrate, Chief Presidency Magistrate, High 
Court or Court of Session, wanted for the purpose of any 
investigation, inquiry, trial or other proceeding under this 
Code, such Magistrate or Court may require the Postal or 
Telegraph authorities, as the case may be, to deliver such 
document to such person as such Magistrate or Court directs. 

1 Sec. 4, cl. (©), Bupra. Persons summoned to produce docu- 

2 which regulate the giving of evi- ments do not become witnesses by 
dence as to affairs of State and the merely producing them. See the Evi- 
disclosure of official communications. dence Act, sec. 139. 
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If any such document is, in the opinion of any other 
Magistrate, or of any Commissioner of Police or District 
Superintendent of Police, wanted for any such purpose, he 
nay require the Postal or Telegraph Department, as the case 
nay be, to cause search to be made for and to detain such 
Joeument, pending the orders of any such District Magistrate, 
[Chief Presidency Magistrate or Court. 

B. — Search-warrants. 


96 . Where any Court has reason to believe that a person to when 
[whom a summons or order under section 04 or a requisition 8earc1 ^ 
[under section 95, paragraph one, has been or might be ad- may be 
dressed will not or would not produce the document or other lssued - 
thing as required by such summons or requisition, 

or where such document or other thing is not known to the 
Court to be in the possession of any person, 


or where the Court considers that the purposes of any inquiry, 
trial or other proceeding under this Code will be served by a 
general search or inspection, 

it may issue a search-warrant ; and the person to whom 
such warrant is directed may search or inspect in accordance 
therewith and the provisions hereinafter contained l . 

Nothing herein contained shall authorise any Magistrate, * 
other than a District Magistrate or Chief Presidency Magis- 
trate, to grant a warrant to search for a document in the 


custody of the Postal or Telegraph authorities 2 . 

97 . I he Court may, if it thinks fit, specify in the warrant 3 
the particular place or part thereof to which only the search 
or inspection shall extend ; and the person charged with the 
execution of such warrant shall then search or inspect only the 
place or part so specified. 

98 . If a District Magistrate, Sub-divisional Magistrate, 
residency Magistrate or Magistrate of the first class, upon 

m orma ti°fl. and after such inquiry as he thinks necessary, has 
icason to believe that any place is used for the deposit or sale 
01 stolen property, 

01 for the deposit or sale or manufacture of forged docu- 


Power to 

restrict 

warrant. 
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See sec. 10 1. 


See the form, Soiled. Y. No. 8 


See secs. 101, 550 ( b ). 
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ments, false seals or counterfeit stamps or coin, or instrument 
or materials for counterfeiting coin or stamps or for forging, 

or that any forged documents, false seals or counterfei 
stamps or coin, or instruments or materials used for counter 
feiting coin or stamps or for forging, are kept or deposite( 
in any place, 

he may by his warrant authorise any police-officer abovt 
the rank of a constable— 

(a) to enter, with such assistance as may be required, such 
place, and 

( р ) to search the same in manner specified in the warrant, 
and 

(с) to take possession of any property, documents, seals, 
stamps or coins therein found which he reasonably suspects to 
be stolen, unlawfully obtained, forged, false or counterfeit, 
and also of any such instruments and materials as aforesaid, 
and 

(d) to convey such property, documents, seals, stamps, 
coins, instruments or materials before a Magistrate, or to 
guard the same on the spot until the offender is taken before 
a Magistrate, or otherwise to dispose thereof in some place of 
safety, and 

(?) to take into custody and carry before a Magistrate 
every person found in such place who appears to have been 
privy to the deposit, sale, or manufacture or keeping of any 
such property, documents, seals, stamps, coins, instruments or 
materials, knowing or having reasonable cause to suspect the 
said property to have been stolen or otherwise unlawfully 
obtained, or the said documents, seals, stamps, coins, instru- 
ments or materials to have been forged, falsified or counter- 
feited, or the said instruments or materials to have been or to 
be intended to be used *f or counterfeiting coin or stamps or for 
forging. 

99 . W hen, in the execution of a search-warrant at any 
place beyond the local limits of the jurisdiction of the Court 
which issued the same, any of the things for which search is 
made are found, such things, together with the list of the 
same prepared under the provisions hereinafter contained, shall 
be immediately taken before the Court issuing the warrant. 
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jiiless # such place is nearer to the Magistrate having juris- 
diction therein than to such Court, in which case the list and 
things shall be immediately taken before such Magistrate ; 
and, unless there be good cause to the contrary, such Magis- 
trate shall make an order authorising them to be taken to 
such Court. 

C. — Discovery of persons wrongfully confined . 

100 . If any Presidency Magistrate, Magistrate of the first Search for 
class or Sub-divisional Magistrate has reason to believe that ^ e ™ngf u iiy 
any person is confined under such circumstances that the con- confiv*. 
finement amounts to an offence 1 , he may issue a search-warrant, 

and the person to whom such warrant is directed may search 
for the person so confined ; and such search shall be made in 
accordance therewith, and the person if found shall be imme- 
diately taken before a Magistrate, who shall make such order 
as in the circumstances of the case seems proper 2 . 

D . — General jorovisions relating to searches . 

101 . The provisions of sections 43, 75, 77, 79, 82, 83 and Direction 

84 :i shall, so far as may be, apply to all search-warrants issued Bareli- 
under section 96, section 98, or section 100. warrants. 

102 . Whenever any place liable to search or inspection Persons in 

under this chapter is closed, any person residing in, or being °* 

in charge of, such place shall, on demand of the officer or other place to 
person executing the warrant and on production of the warrant, ge arch. 
allow him free ingress thereto, and afford all reasonable 
facilities for a search therein. 

If ingress into such place cannot be so obtained, the officer 
or other person executing the warrant may proceed in manner 
provided by section 48. 

103 . Before making a search under this chapter, the Search to 
officer or other person about to make it* shall call upon two or presence o* 
more respectable inhabitants of the locality in which the place witnesses, 
to be searched is situate to attend and witness the search. 

The search shall be made in their presence, and a list of all 

1 See the Penal Code, secs. 339, 340. For the powers of Presidency Magis- 
For the power of the High Courts trates and District Magistrates as to 
in Calcutta, Madras and Bombay to the liberation and restoration of 
issue directions in the nature of a females, see sec. 551. 
habeas corpus, see sec. 491, infra. 3 As to executing warrants of arrest. 
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things seized in the course of such search and of the pkces in 
which they are respectively found shall be prepared by such 
officer or other person and signed by such witnesses, but no 
person witnessing a search under this section shall be required 
to attend the Court as a witness of the search unless specially 
summoned by it, 

Occupant The occupant of the place searched, or some person in bis 
searched behalf, shall, in every instance, be permitted to attend during 
may at- the search, and a copy of the list prepared under this section, 
signed by the said witnesses, shall be delivered to such occu- 

V , 

pant or person at his request. 

E— Miscellaneous. 

Power to 104 . Any Court may, if it thinks fit, impound any docu- 
document meil t or °^ ier thing produced before it under this Code. 

Magistrate 105 . Any Magistrate may direct a search to be made in 
search in 0 * P resence °f an J place for the search of which he is com- 

his pre- petent to issue a search-warrant \ 
sence. 

1 See secs, 96-99, supra. 
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PART IY. 

PREVENTION OF OFFENCES. 


CHAPTER VIII. 


OF SECURITY FOR KEEPING THE PEACE AND FOR GOOD 
BEHAVIOUR. 

/L — Security for keeping the Peace on Conviction . 

106 . Whenever any person accused of rioting* 1 , assault 2 or Security 
•)ther breach of the peace, or of abetting 3 the same, or cff^gtheT* 
assembling armed men or taking other unlawful measures peace on 
with the evident intention of committing the same, or any convictloM * 
person accused of committing criminal intimidation by 
threatening injury to person or property 4 , is convicted of such 
offence before a High Court, a Court of Session or the Court 
of a Presidency Magistrate, a District Magistrate, a Sub- 
divisional Magistrate or a Magistrate of the first class 5 6 , 
and such Court is of opinion that it is necessary to require 
such person to execute a bond G for keeping the peace, 

such Court may, at the time of passing sentence on such 
person, order him to execute a bond for a sum proportionate 
to his means, with or without sureties, for keeping the peace 
during such period, not exceeding three years, as it thinks 
fit to fix 7 . 

If the conviction is set aside on appeal or otherwise, the 
bond so executed shall become void 8 . • 


1 Penal Code, sec. 146. 

2 Penal Code, sec. 351. 

3 Penal Code, sec. 107. 

4 See 2 All. 351. 

5 or a Bench of Magistrates, of 
which one is a Magistrate of the first 
class, sec. 15. 

6 See the form, Sched. V. No. 10. 

As to the period for which the security 

VOL. II. 


is required, see sec. 120. 

7 That a deposit of money or 
Government Promissory notes may 
be taken in lieu of the bond, see sec. 
513. If the accused neither executes 
the bond nor makes the deposit, 
he may be imprisoned under sec. 

123. 

* N. W. P. 1875, p. 375. 
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B. — Security for keeping the Peace in other Cases and 
Security for Good Behaviour . 

107 . Whenever a Presidency Magistrate, District Magis- 
trate, Sub-divisional Magistrate or Magistrate of the first 
class receives information 1 that any person 2 is likely to com- 
mit a breach of the peace, or to do any wrongful 3 act that 
may probably occasion a breach of the peace, within the 
local limits of such Magistrate's jurisdiction, or that there 
is within such limits a person who is likely to commit 
a breach of the peace or do any wrongful act as aforesaid 
in any place beyond such limits, the Magistrate may, in 
manner hereinafter provided, require such person to show 
cause why he should not be ordered to execute a bond, with 
or without sureties, for keeping the peace for such period 
not exceeding one year as the Magistrate thinks fit to fix 4 . 

108 . When any Magistrate not empowered to proceed 
under section 107, or a Court of Session or High Court, 
has reason to believe that any person is likely to commit 
a breach of the peace or to do any wrongful act that may 
probably occasion a breach of the peace, and that such breach 
of the peace cannot be prevented otherwise than by detaining 
such person in custody, such Magistrate or Court may issue 
a warrant for his arrest (if he is not already in custody or 
before the Court), and may send him before a Magistrate 
empowered to deal with the case under section 107. 

A Magistrate before whom a person is sent under this 
section may in his discretion detain such person in custody 
until the completion of the inquiry hereinafter prescribed. 


1 This must be ‘clear and definite,* 
‘ directly affecting the person against 
whom process is issued, and it should 
disclose tangible facts and details, so 
that it may afford notice' to such 
person of what he is to come pre- 
pared to meet,* 6 All. 30, per Straight 
Offg. C.J., and see ibid. 136. The 
report of a subordinate Magistrate 
or a police-officer may be ‘informa- 
tion ’ for the purpose of this section, 

2 Mad. H. C. 240 ; though not for the 
purpose of sec. 118,6 Bom. H. C., Cr. 1 . 

3 residing within the local limits 
of his jurisdiction, 6 All. 28. 

s 10 Ben. 441. A Magistrate 


cannot prevent A from exercising his 
rights of property because B would be 
likely to commit a breach of the peace 
if A did so. 

4 This section does not empower a 
Magistrate to issue process on persons 
not residing within the limits of his 
district. Where a Magistrate be- 
lieves that certain persons resident 
beyond such limits are likely to break 
the peace within his district, he 
should have information of the fact 
laid before the Magistrate within 
whose district they reside, and have 
evidence in support thereof forth- 
coming, 11 Cal. 737. 
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109 . Whenever a Presidency Magistrate, District Magis- Security 
trate. Sub-divisional Magistrate or Magistrate of the first behaviour 

class receives information grants and 

(a) that any person is taking precautions to conceal his pre- SU8 pected 
sence within the local limits of such Magistrate's jurisdiction, persons, 
and that there is reason to believe that such person is taking 
such precautions with a view to committing an offence, or 
(M that there is within such limits a person who has no 
ostensible means of subsistence, or who cannot give a satis- 
1 factory account of himself, 

such Magistrate may, in manner hereinafter provided 1 , re- 
quire such person to show cause why he should not be 

ordered to execute a bond 2 , with sureties, for his good be- 
haviour for such period not exceeding six months as the 
Magistrate thinks fit to fix. 

110 . Whenever a Presidency Magistrate, District Magis- Security 

trate, or Sub-divisional Magistrate, or a Magistrate 3 of the [^viour 
first class specially empowered in this behalf by the Local from habi- 

/ . «, . ^ tual oflen- 

(iovernment, receives information 4 that any person within the a e rs. 

local limits of his jurisdiction is an habitual robber, house- 
breaker or thief 5 , or an habitual receiver of stolen property 
knowing the same to have been stolen 6 , or that he habitually 
commits extortion 7 , or in order to the committing of extortion 
habitually puts or attempts to put persons in fear of injury 8 , 
such Magistrate may, in manner hereinafter provided 1 , re- 
quire such person to show cause why he should not be 

ordered to execute a bond 0 , with sureties, for his good be- 
haviour for such period not exceeding three years as the 
Magistrate thinks fit to fix 10 . 


1 Sees. 1 12-1 17 ; see n Cal. 13. 

2 For tlie form see Sched. V. No. 1 1 . 

3 Act X of 1886, sec. 5. 

4 Conversations out of Court are 
not proper material for acting upon, 
6 All. 132, per Straight J., and see 2 
All. 835. 

5 See Penal Code, secs. 378, 390, 
445 - 

6 Penal Code, secs. 410, 41 1. 

7 Penal Code, sec. 383. 

8 -Penal Code, sec. 385. The section 
does not, as it ought, apply to habitual 
protectors or harbourers of thieves, 
or to habitual aiders in the con- 


cealment or disposal of stolen property. 

9 See form, Sched. V. No. 1 1 : 4 Mad. 
H. C. Rulings, xlvii. The amount 
of securiUy should be such as to afford 
the person concerned a fair chance 
of complying with the order. 

10 The mere fact that a person 
from whom security is required has 
been previously convicted of offences 
against property does not justify pro- 
ceedings under this section. There 
must be evidence that he haH done 
some act indicating an intention to 
return to his former course of life, 10 
Boin. 174: 12 Cal. 520. 


H 2 
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111 . The provisions of sections 109 and no do not apply 
to European British subjects in cases where they may be 
dealt with under the European Vagrancy Act, 1874 1 . 

112 . When a Magistrate acting under section 107, section 
109 or section no deems it necessary to require any person 
to show cause under such section, he shall make an order 
in writing, setting forth the substance of the information 
received 2 , the amount of the bond to be executed, the term 
for which it is to be in force, and the number, character 
and class 3 of sureties (if any) required 4 . 

113 . If the person in respect of whom such order is made 
is present in Court, it shall be read over to him, or, if lie 
so desires, the substance thereof shall be explained to him 5 . 

114 . If such person is not present in Court, the Magistrate 
shall issue a summons 6 requiring him to appear, or, when 
such person is in custody, a warrant directing the officer 
in whose custody he is to bring him, before the Court : 

Provided that, whenever it appears to such Magistrate, 
upon the report of a police-officer or upon other information 
(the substance of which report or information shall be re- 
corded by the Magistrate), that there is reason to fear the 
commission of a breach of the peace, and that such breach 
of the peace cannot be prevented otherwise than by the im- 
mediate arrest of such person 7 , the Magistrate may at any 
time issue a warrant for his arrest. 

115 . Every summons or warrant issued under section 114 
shall be accompanied by a copy of the order made under 
section 112, and such copy shall be delivered by the officer 
serving or executing such summons or warrant to the f>erson 
served with, or arrested under, the same. 


Power to 116 . The Magistrate may, if he sees sufficient cause, dis- 
wTufper- pense with the personal attendance of any person called upon 

1 i.e. where they are persons of 4 These provisions are directory 
European extraction found asking for only, not imperative, 8 Cal. 724, per 
alms or wandering about without any Field J. 

visible means of subsistence, Act IX 5 14 Cal. 60, dissenting from 6 
of 1874. Cal. 291. 

2 6 All. 214. 6 See form, Sched. V. No. 12. 

3 e. g. landholders. 7 6 All. 138. 
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to show cause why he should not be ordered to execute a aonal at- 
bond for keeping* the peace, and may permit him to appear tendance 
by a pleader 1 . 

117 . When an order under section 112 has been read or Inquiry as 
explained under section 113, to a person present in Court, 
or when any person appears or is brought before a Magis- tion. 
trate in compliance with, or in execution of, a summons or 
warrant issued under section 114, the Magistrate shall pro- 
ceed to incpiire into the truth of the information upon which 
he has acted, and to take such further evidence 2 as may 
appear necessary. 

Such inquiry shall be made, as nearly as may be practicable, 
where the order requires security for keeping the peace, in 
the manner hereinafter prescribed for conducting trials in 
summons-cases 3 ; and where the order requires security for 
good behaviour, in the manner hereinafter prescribed for con- 
ducting trials in warrant-cases 4 , except that no charge need 
he framed 5 . 

For the purposes of this section the fact that a person is 
an habitual offender may be proved by evidence of general 
repute or otherwise 6 . 


118 . If, upon such inquiry, it is proved that it is necessary Order to 
for keeping the peace or maintaining good behaviour, as the 
case may be, that the person in respect of whom the inquiry 
is made should execute a bond, with or without sureties, the 
Magistrate shall make an order accordingly 7 : 

Provided — 

first — that no person shall be ordered to give security of 
a nature different from, or of an amount larger than, or for 


1 Sec. 4, cl. (n), supra, p. 63 ; and as 
to when the Magistrate ought to al- 
low appearance by a pleader, see 12 
Cal. 133. 

2 5 Bom. H. C., Cr. 105 : 6 ibid. 1 : 2 
All. 835, per Straight J . : 1 2 Cal. 5 20. 

3 Infra, chap. XX, ss. 241-250, and 
see cases in Mayne, P. C. p. 296. 

4 Infra, chap. XXI, ss. 251-259. 

5 6 All. 132. Before making an 

order directing security for good be- 


haviour, the accused must be informed 
of the accusation which he has to 
meet and given an opportunity of 
entering upon his defence, 11 Cal. 13. 

6 The mere record of previous con- 
victions on account of which he has 
undergone punishment does not satisfy 
the requirements of secs, no, 117 and 
1 18 ; 10 Bom. 174. 

7 As to appeals against this order, 
see sec. 406 infra, and 9 Cal. 878. 
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a period longer than, that specified in the order made unde] 
section 1 1 2 : 

secondly — that the amount of every bond shall be fixed witl 
due regard to the circumstances of the case and shall noi 
be excessive 1 : 

thirdly — that when the person in respect of whom tin 
inquiry is made is a minor 2 , the bond shall be executed onb 
by his sureties. 

119 . If, on an inquiry under section 1 1 7, it is not provec 
that it is necessary for keeping the peace or maintaining goo( 
behaviour, as the case may be, that the person in respect 0 
whom the inquiry is made should execute a bond, the Magis 
trate shall make an entry on the record to that effect, and, i 
such person is in custody only for the purposes of the inquiry 
shall release him, or, if such person is not in custody, sha] 
discharge him. 

C. — Proceedings in all Cases subsequent to Order to furnish 
Security. 

120 . If any person in respect of whom an order requirin; 
security is made under section 106 or section 118 is, at tli 
time such order is made, sentenced to, or undergoing a sentenc 
of, imprisonment, the period for which such security is require 
shall commence on the expiration of such sentence. 

In other cases such period shall commence on the date c 
such order. 

121 . The bond to be executed by any such person shall bin 
him to keep the peace or to be of good behaviour, as the ca* 
may be, and in the latter case the commission or attempt t 
commit, or the abetment 3 of, any offence punishable wit 
imprisonment 4 , wherever it may be committed, is a breach c 
the bond 5 . 

122 . A Magistrate may refuse to accept any surety fc 
good behaviour offered under this chapter, on the ground tha 

1 2 Cal. 384:6 Cal. 14: 4 Mad. H.C. 2 Act IX of 1875. 

Rulings, xlvii. The amount should 3 Penal Code, sec. 107. 
be such as to afford the person against 4 See vol. i. of this work, pp. 25, 2 

whom the order is made a fair chance 5 As to the procedure thereon, s< 

of complying with it. sec. 514 infra. 
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for reasons 1 to be recorded by the Magistrate, such surety is 
an unfit person. 

123. If any person ordered to give security under section Imprison- 
1 06 or section 1 1 8 does not give such security on or before the defaultof 
date on which the period for which such security is to be given security, 
commences, he shall, except in the case next hereinafter 
mentioned, be committed to prison, or, if lie is already in 
prison, be detained in prison, until such period expires or until 
within such period he gives the security to the Court or 
Magistrate which or who made the order requiring it, or to 
the officer in charge of the jail in which the person so ordered 
is detained. 

When such person has been ordered by a Magistrate to give Proceed- 
security for a period exceeding one year, such Magistrate shall, io^o^afd 
if such person does not give such security as aforesaid, issue a be . fore 
warrant 2 directing him to be detained in prison pending the cwt or 
orders of the Court of Session, or, if such Magistrate be 
Presidency Magistrate, pending the orders of the High Court; 
and the proceedings shall be laid, as soon as conveniently may 
be, before such Court. 

Such Court, after examining such proceedings and requiring 
any further information or evidence which it thinks necessary, 
may pass such order on the case as it thinks tit 3 : provided 
tliat the period (if any) for which any person is imprisoned for 
failure to give security shall not exceed three years. 

Imprisonment for failure to give security for keeping the Kind of 
peace shall be simple. imprison- 

Imprisonment for failure to give security for good behaviour 
may be rigorous 4 or simple as the Court or Magistrate in each 
ease directs 5 . 


124. Whenever the District Magistrate or a Presidency Power to 
Magistrate is of opinion that any person imprisoned for relea8e . 

x persona 1m* 


1 The ground of refusal must be 

valid and reasonable, 22 Suth. Cr. 37. 

Seethe forms, Sched.V. Nos.i 3,14. 

There is no appeal from an order 
Enfide by a District Magistrate under 
fhi» section and, on reference by the 

fagistrate, confirmed by the Sessions 


J udge, 9 Cal. 878. 

4 Penal Code, sec. 53. 

5 As to the removal of persons 
detained in prison under this section 
see the section substituted by Act X 
of 1886, sec. 25, for sec. 32 of the 
Prisoners’ Act, 1871. 
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failing to give security under this chapter, whether by the 
order of such Magistrate or that of his predecessor in office or 
of some subordinate Magistrate, may be released without 
hazard to the community or to any other person, he may order 
such person to be discharged l . 

Whenever the District Magistrate or a Presidency Magis- 
trate is of opinion that any person imprisoned for failing to 
give security under this chapter as ordered by the Court of 
Session or High Court may be released without such hazard, 
such Magistrate shall make an immediate report of the case 
for the orders of the Court of Session or High Court 2 , as the 
case may be, and such Court may, if it thinks fit, order such 
person to be discharged 1 . 

125 . The District Magistrate 3 may at any time, for 
sufficient reasons to be recorded in writing, cancel any bond 
for keeping the peace executed under this chapter by order of 
any Court in his District not superior to his Court. 

126 . Any surety for the peaceable conduct or good 
behaviour of another person may at any time apply to a 
Presidency Magistrate, District Magistrate, Sub-divisional 
Magistrate or Magistrate of the first class to cancel any bond 
executed under this chapter within the local limits of his 
jurisdiction 4 . 

On such application being made, the Magistrate shall issue 
his summons or warrant, as he thinks fit, requiring the person 
for whom such surety is bound to appear or to be brought 
before him. 

When such person appears or is brought before the Magis- 
trate, such Magistrate shall cancel the bond, and shall order 
such person to give, for the unexpired portion of the term of 
such bond, fresh security of the same description as the original 
security. Every such order shall, for the purposes of sections 
1 a 1, 122, 123 and 124, be deemed to be an order made under 
section 106 or section 118, as the case may be. 

1 See form of warrant to discharge, sec. 530, cl. ( f ). 

Sched. V. No. 115. 4 He cannot now exercise such 

3 Sec. 4, cl. (i). power in the case of bonds executed 

3 No other. Magistrate can do so, without his local limits. 
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CHAPTEK IX. 

UNLAWFUL ASSEMBLIES. 

127 . Any Magistrate or officer in charge of a police-station 1 Assembly 
•nay command any unlawful assembly 2 , or any assembly of five 0 ° m,™ 

, >r more persons likely to cause a disturbance of the public ™^ a ” f at0 
' peace, to disperse ; and it shall thereupon be the duty of the ( , r police- 
members of such assembly to disperse accordingly. ofhcer ' 

This section applies to the police in the towns of Calcutta 
and Bombay. 

128. If, upon being so commanded, any such assembly does Use of 
not disperse, or if, without being so commanded, it conducts ^Vdisperse. 
itself in such a manner as to show a determination not to 
disperse, any Magistrate or officer in charge of a police-station, 
whether within or without the Presidency-towns 3 , may proceed 

to disperse such assembly by force, and may require the 
assistance of any male person, not being an officer or soldier in 
Iler Majesty^s Army or a volunteer enrolled under the Indian 
Volunteers Act, 1869, and acting as such, for the purpose of 
dispersing such assembly, and, if necessary, arresting and 
confining the persons who form part of it, in order to disperse 
such assembly or that they may be punished according to law. 

129. If any such assembly cannot be otherwise dispersed, Use of 
and if it is necessary for the public security that it should be forced 
dispersed, the Magistrate of the highest rank who is present 

may cause it to be dispersed by military force. 

130 . When a Magistrate determines to disperse any such Duty of 
assembly by military force, he may require any commissioned landing* 1 ' 
or non-commissioned officer in command of any soldiers in troops^-. 
Her Majesty^s Army or of any volunteers enrolled under the Magistrate 
Indian Volunteers Act, 1869, to disperse such assembly by 
military force, and to arrest and confine such persons forming 

part of it as the Magistrate may direct, or as it may be 

1 or a police officer superior in rank to an officer in charge of a police station, 

7 Horn. 42. 

2 Penal Code, sec. 142. 


* Sec. 4, cl. (h). 
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necessary to arrest and confine in order to disperse the assembly 
or to have them punished according* to law. 

Every such officer shall obey such requisition in such manner 
as he thinks fit ; hut in so doing he shall use as little force, 
and do as little injury to person and property, as may be 
consistent with dispersing the assembly and arresting and 
detaining such persons. 

131 . When the public security is manifestly endangered by 
any such assembly, and when no Magistrate can be communi- 
cated with, any commissioned officer of Her Majesty's Army 
may disperse such assembly by military force, and may arrest 
and confine any persons forming part of it, in order to disperse 
such assembly or that they may be punished according to law; 
but, if while he is acting under this section, it becomes 
practicable for him to communicate with a Magistrate, he shall 
do so, and shall thenceforward obey the instructions of the 
Magistrate as to whether he shall or shall not continue such 
action. 

132 . No prosecution against any Magistrate, military 
officer, police-officer, soldier or volunteer for any act purporting 
to be done under this chapter shall be instituted in any 
Criminal Court, except with the sanction of the Governor 
General in Council ; and 

(at) no Magistrate or police-officer acting under this chapter 
in good faith l , 

( b ) no officer acting under section 131 in good faith 1 , 

(c) no person doing any act in good faith 1 in compliance 
with a requisition under section 126 or section 130, and 

(d) no inferior officer, or soldier, or volunteer, doing any act 
in obedience to any order which under military law he was 
bound to obey, 

shall be deemed to have thereby committed an offence. 

1 i. 0. with due care and attention, Penal Code, sec. 52, supra, vol. i.p. 103. 
note 5. 
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CHAPTER X. 

PUBLIC NUISANCES 1 . 


133 . Whenever a District Magistrate, a Sub-divisional Condi- 
Magistrate, or, when empowered by the Local Government in ^ n ^ e 1 _ order 
this behalf, a Magistrate of the first class 2 , considers, on mov&l of 
receiving a report or other information and on taking such nul8ance * 

I evidence (if any) as he thinks fit, 

j that any unlawful obstruction or nuisance should be removed 
! from any way, river or channel which is or may be lawfully 
used by the public 3 , or from any public place, or 
| that any trade or occupation, or the keeping of any goods 
or merchandise, by reason of its being injurious to the health 
or physical comfort 4 of the community, should be suppressed or 
removed or prohibited, or 

that the construction of any building, or the disposal of any 
substance as likely to occasion conflagration or explosion, 
should be prevented or stopped, or 

that any building is in such a condition that it is likely to 
fall and thereby cause injury to persons living or carrying on 
business in the neighbourhood or passing by, and that in 
consequence its removal, repair or support is necessary, or 
that any tank, well or excavation adjacent to any such way 
or public place should be fenced in such a manner as to prevent 
danger arising to the public, — 
such Magistrate may make a conditional order 5 requiring 
the person 6 causing such obstruction or nuisance, or carrying on 


1 The powers given by secs. 133- 

1 37 > w Rb regard to the obstruction of 
public ways, are not to be exercised 

where there is a bond fide dispute as 
to the existence of the public right. 
Where there is such a dispute, no 
order can be made under these sec- 
tions until the public right has been 
established by proper legal proceed- 

ings, civil or criminal, 11 Calc. 8. 

As to the judicial inquiry necessary 
under sec. 133, see 11 Cal. 271. 

a Not Presidency Magistrates, who 
f i«*l with nuisances under the Penal 


Code and local Acts. 

3 Obstructions of private paths and 
drains can only be dealt with by 
civil suits, 2 Suth. Cr. 36 : 5 Suth. Cr. 
58 . 

4 as distinguished from religious or 
sentimental gratification : as to this 
see 2 Bom. 457. 

6 See form, Sched. V. No. 16. No 
unconditional order can be made un- 
der this section, 9 Cal. 637. 

* This includes a company, Penal 
Code, sec. 1 1 : General Clauses Act, 
sec. 2, cl. (2), supra, vol. i. pp. 94, 487. 
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such £rade or occupation, or keeping any such goods or 
merchandise, or owning, possessing or controlling such building 
substance, tank, well or excavation, within a time to be fixed 
in the order, 

to remove such obstruction or nuisance; or 
to suppress or remove such trade or occupation ; or 
to remove such goods or merchandise ; or 
to prevent or stop the construction of such building ; or 
to remove, repair or support it ; or 
to alter the disposal of such substance ; or 
to fence such tank *, well or excavation, as the case may be ; 
or 

to appear before himself or some other Magistrate of the 
first or second class, at a time and place to be fixed by the 
order, and move to have the order set aside or modified in 
manner hereinafter provided 2 . 

No order duly made by a Magistrate under this section shall 
be called in question in any Civil Court 3 . 

Explanation.— c public place 9 includes also property be- 
longing to the State, camping grounds, and grounds left 
unoccupied for sanitary and recreative purposes. 

134 . The order shall, if practicable, be served on the person 
against whom it is made in manner herein provided for 
service of a summons. 

If such order cannot be so served, it shall be notified by 
proclamation, published in such manner as the Local Govern- 
ment may by rule direct 4 , and a copy thereof shall be stuck up 
at such place or places as may be fittest for conveying the 
information to such person. 

135 . The person against whom such order is made shall — 

(а) perform, within the time specified in the order, the act 
directed thereby; or 

(б) appear in accordance with such order, and either show 
cause against the same, or apply to the Magistrate by whom it 
was made to appoint a jury to try whether the same is 
reasonable and proper. 

1 As to filling up or deepening tanks 3 9 Cal. 637. 

which have become a public nuisance, 3 3 Ben. Appx. 43. 

see 10 Suth. Cr. 27, 51. 4 e. g. by beat of drum. 
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136 . If such person does not perform such act or appear Conse- 
and show cause or apply for the appointment of a i»y 
required by section 135, he shall be liable to the penalty to do so. 
prescribed in that behalf in section 188 of the Indian Penal 
Code 1 * ; and the order shall be made absolute. 


137 . If he appears and shows cause against the order, the Procedure 

Magistrate shall take evidence in the matter. where he 

& . ... appears to 

If the Magistrate is satisfied that the order is not reasonable show 
and proper, no further proceedings shall be taken in the case *. cause ‘ 

If the Magistrate is not so satisfied, the order shall be made 
absolute 3 . 


138 . On receiving an application under section 1 35 to Procedure 
appoint a jury, the Magistrate shall — dahnV 16 

( a ) forthwith appoint a jury 4 consisting of an uneven number i ur y* 
of persons not less than five, of whom the foreman and one 
half of the remaining members shall be nominated by such 
Magistrate 5 , and the other members by the applicant; 

($) summon such foreman and members to attend at such 
place and time as the Magistrate thinks fit ; and 
(c) fix a time within which they are to return their 
verdict 6 . 


139 . If the jury or a majority of the jurors 7 find that the Procedure 
order of the Magistrate is reasonable and proper as originally 
made, or subject to a modification which the Magistrate gistrate’s 
accepts, the Magistrate shall make the order absolute, subject reasonable 6 
to such modification (if any). 

In other cases, no further proceedings shall be taken. 


140 . When an order has been made absolute under section procedure 
136, section 137 or section 139, the Magistrate shall give Seingmad® 
notice of the same to the person against whom the order was absolute. 


1 But see sec. 195, cl. (&) infra, and 
sec. 487 infra. 

i and the High Court does not inter- 
fere as a Court of revision, 8 Cal. 883. 

J provided he has taken evidence 
as a basis for the order, 1 1 Bom. 375. 

4 See form of order constituting 

the jury, Sched. V. No. 117. 

in the exercise of a sound discre- 
tion, 2i Suth. Cr. 43. 

This time may be extended under 


section 1*41. If one of the jurors de- 
clines to act, the Magistrate should 
appoint another jury and commence 
inquiry afresh, 1 1 Cal. 84. And when 
a minority of the jurors do not act 
the Magistrate cannot proceed upon a 
report submitted by the majority. 
But he may then act under sec. 141 ; 
13 Cal. 275. 

7 after due deliberation amongst 
themselves, 13 Cal. 275. 
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made, and shall further require him to perform the act directed 
by the order within a time to be fixed in the notice, and inform 
him that, in case of disobedience, he will be liable to the 
penalty provided by section 188 of the Indian Penal Code. 

If such act is not performed within the time fixed, the 
Magistrate may cause it to be performed, and may recover the 
costs of performing it, either by the sale of any buildings, 
goods or other property removed by his order, or by the distress 
and sale of any other moveable property of such person within 
or without the local limits of such Magistrate's jurisdiction. 
If such other property is without such limits, the order shall 
authorise its attachment and sale when endorsed by the 
Magistrate within the local limits of whose jurisdiction the 
property to be attached is found. 

No suit shall lie in respect of anything done in good faith 1 
under this section. 

141 . If the applicant by neglect or otherwise prevents the 
appointment of the jury, or if from any cause the jury 
appointed do not return their verdict within the time fixed or 
within such further time as the Magistrate may in his discre- 
tion allow, the Magistrate may pass such order 2 as he thinks 
fit, and such order shall be executed in the manner provided by 
section 140. 

142 . If a Magistrate making an order under section 133 
considers that immediate measures should be taken to prevent 
imminent danger or injury of a serious kind to the public, he 
may, whether a jury is to be, or has been, appointed or not, 
issue such an injunction 3 to the person against whom the order 
was made as is required to obviate or prevent such danger or 
injury. 

In default of such person forthwith obeying such injunction, 
the Magistrate may himself use, or cause to be used, such 
means as he thinks fit to obviate such danger or to prevent 
such injury. 

No suit shall lie in respect of anything done in good faith 1 
by a Magistrate under this section. 

1 See Penal Code, c. 522. A suit see 1 Ben. S. N. xvii. 
would probably lie against a party who, 2 For the form, see Sched.V. No. 18. 

actuated by malicious motives, insti- 3 For the form, see Sched. V. No. 

tutes proceedings under this chapter; 19. 
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143 . A District Magistrate or Sub-divisional Magistrate, Power to 
any other Magistrate empowered by the Local Government 
• the District Magistrate in this behalf, may order 1 any continu- 
?rson not to repeat or continue a public nuisance, as defined public nub 
l the Indian Penal Code 2 or any special or local law. sance. 


CHAPTER XI. 


TEMPORARY ORDERS IN URGENT CASES OF NUISANCE. 


144 . In cases where, in the opinion of a District Magis- Power to 
:rate, a Sub-divisional Magistrate or of any other Magistrate ^ohrte at 
specially empowered by the Local Government or the District once in ur- 
Magistrate to act under this section, immediate prevention nui^ 68 
or speedy remedy is desirable, ance. 

such Magistrate may, by a written order 3 stating the 
material facts of the case 4 and served in manner provided by 
section 13 4, direct any person to abstain from a certain act 5 6 or 
to take certain order 0 with certain property 7 in his possession, or 
under his management, if such Magistrate considers that such 
direction is likely to prevent, or tends to prevent, obstruction, 
annoyance or injury, or risk of obstruction, annoyance or 
injury, to any persons lawfully employed, or danger to human 
life, health or safety 8 , or a riot or an affray. 

An order under this section may, in cases of emergency or 
in cases where the circumstances do not admit of the serving 
in due time of a notice upon the person against whom the 
order is directed, be passed ex parte. 


1 See form, Sched. V. No. 20. 

2 See. 268. 

3 See the form, Sched. V. No. 21. 

4 1 Ben. Ap. Cr. 20. 

e. g. interfering with a temple and 
its property, 3 Mad. 354. As to cases 
in which the public peace is likely to 
be disturbed by religious processions 
through public streets, see 2 Mad. 140: 

6 Mad. 203. 

c This does not include an irrevo- 
cable action, such as cutting down 
trees, 13 Suth. Cr. 72. 

7 The heading of the chapter tends 
to show that this is only immoveable 
property. The Magistrate cannot 

make an order under sec. 144 relating 


to the custody of a sum of money 
even though there is a dispute con- 
cerning it which may lead to a breach 
of the peace, 12 Suth. Cr. 38 ; and see 
23 Suth. Cr. 57, as to collecting mar- 
ket-dues.- 

8 The High Court of Bombay held 
that, under the corresponding section 
(25) of the Code in force in 1869, a 
Magistrate might order the hereditary 
priests of a public temple much re- 
sorted to by pilgrims to heighten and 
widen its door, so as to improve the 
ventilation and to prevent the dangers 
arising from over-crowding, 6 Bom. 
H. C., Cr. Ca. 36. 
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An order under this section may be directed to a particular] 
individual, or to the public generally when frequenting 0r 
visiting a particular place. j 

Any Magistrate may rescind or alter any order made under 
this section by himself 1 or any Magistrate subordinate to him 
or by his predecessor in office. 

No order under this section shall remain in force for more 
than two months from the making thereof 2 ; unless, in cases of 
danger to human life, health or safety, or a likelihood of a riot 
or an affray, the Local Government, by notification in the 
official Gazette, otherwise directs. 


CHAPTER XII. 


DISPUTES AS TO IMMOVEABLE PROPERTY. 


145 . Whenever a District Magistrate, Sub-divisional 
Magistrate or Magistrate of the first class is satisfied from 
a police report or other information that a dispute 3 likely 4 to 
cause a breach of the peace 5 * exists concerning any tangible 
immoveable property 0 , or the boundaries thereof, within the 
local limits of his jurisdiction, he shall make an order in 
writing, stating the grounds of his being so satisfied 7 , and 
requiring the parties concerned in such dispute to attend his 
Court, in person or by pleader, within a time to be fixed by 
such Magistrate, and to put in written statements of their 
respective claims as respects the fact of actual possession 8 of 
the subject of dispute. 


1 13 Suth. Cr. 72, col. 1. 

2 To obtain a perpetual injunction 
recourse must be had to the Civil 
Courts. 

3 There must be a substantial dis- 
pute (not a mere discussion or verbal 
altercation, 5 Cal. 197) between 
parties who have each some semblance 
of right or supposed right, 6 Cal. 841 
(on sec. 530 of the Code of 1872). 

4 Mere probability is not enough, 
7 Cal. 385. 

5 There must be a reasonable ap- 

prehension that a disturbance of the 

peace is likely to occur rendering it 

necessary that the Magistrate should 


take immediate steps to prevent it 
(7 Calc. 385), and he must be satis- 
fied that the suggestion of this appre- 
hension is not merely colourable, made 
to induce him to deal with matters 
properly cognisable by the civil 
courts, 10 Cal. 78. 

6 The Calcutta High Court has held 
that a dispute as to the right to 
collect rent from ryots is such a dis- 
pute, 1 1 Cal. 413, but not one relating 
to a right to fish in a jalkar, 12 Cal. 
539 : 13 Cal. 1 79. The former ruling 
seems erroneous. 

7 13 Cal. 175. 

8 i. e. the possession, however ob- 
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The Magistrate shall then, without reference to the merits inquiry as 
,f the claims of any of such* parties to a right to possess the g° 0 £ osses ' 
abject of dispute, peruse the statements so put in, hear the 
xirties, receive the evidence 1 produced by them respectively, 
consider the effect of such evidence, take such further evidence 1 
'if any) as he thinks necessary, and, if possible, decide whether 
any and which of the parties is then 2 in such possession of the 
said subject. 

If the Magistrate decides that one of the parties is then in Party in 
such possession of the said subject, he shall issue an order 3 
declaring such party to be entitled to retain possession thereof possesHon 
until evicted therefrom in due course of law, and forbidding ™Uy le " 
all disturbance of such possession until such eviction 4 . evicted. 

Nothing in this section shall preclude any party so required 
to attend from showing that no such dispute as aforesaid exists 
or has existed ; and in such case the Magistrate shall cancel 
his said order, and all further proceedings thereon shall be 
stayed ,r> . 


146 . If the Magistrate decides that none of the parties is Power to 
then in such possession, or is unable to satisfy himself as to ^ 
which of them is then in such possession, of the subject of pate, 
dispute, he may attach it 6 until a competent Civil Court has 
determined the rights of the parties thereto, or the person 
entitled to possession thereof. 


147 . Whenever any such Magistrate is satisfied as aforesaid Disputes 
that a dispute likely to cause a breach of the peace 7 exists easements’ 
concerning the right to do or prevent the doing of anything in etc. 


tained, of the party in possession at 
the time of the inquiry, 12 Cal, 521. 
The ‘possession’ under the Code of 
J ^ 7 2 did not include occupancy by a 
trespasser, 6 Mad. II. C. Rulings, xiii 
(on c. 22 of old Code). As to posses- 
sion, see vol. i. of this work, p. 56. 

on oath or affirmation, 7 Ben. 322. 
Tile Magistrate may summon wit- 
nesses in cases under this section, sec. 
5 4 ° infra. 

. 11 Cal. 373. As to questions of 

title, 1 4 Cal. 169. 

! See form, Sched. V. No. 22. 

VOL. II. 


4 Where the property is not cul- 
tivated in consequence of the order, 
and the plaintiff sued for damages for 
loss caused by the non-cultivation, see 
6 Mad. 426. 

5 Proceedings under this section 
should, on all points of procedure, be 
regarded as summons-cases, 11 Cal. 
762. As to the costs, see infra, sec. 
148, par. 3. 

8 See the form of the warrant of 
attachment, Sched. V. No. 23. 

7 5 Cal. 194. 
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or upon any tangible immoveable property situate witliin th c 
local limits of liis jurisdiction, he ‘may inquire into the matter; 
and may, if it appears to him that such right exists, make an 
order 1 permitting such thing to be done, or directing that such 
thing shall not be done, as the case may be, until the person 
objecting to such thing being done or claiming that such 
thing may be done, obtains the decision of a competent Civil 
Court adjudging him to be entitled to prevent the doing of, or 
to do, such thing, as thc case may be 2 . 

Provided that no order shall be passed under this section 
permitting the doing of anything where the right to do such | 
thing is exercisable at all times of the year, unless such right 
has been exercised within three months next before the insti- 
tution of the inquiry ; or, where the right is exercisable only 
at particular seasons, unless the right has been exercised during 
the season next before such institution. 

Local in- 148 . Whenever a local inquiry is necessary for the purposes 
quiry - of this chapter, any District Magistrate or Sub-divisional 
Magistrate may depute any Magistrate subordinate to him to 
make the inquiry, and may furnish him with such written 
instructions consistent with the law for the time being in force 
as may seem necessary for his guidance, and may declare by 
whom thc whole or any part of the necessary expenses of the 
inquiry shall be paid. 

The report of thc person so deputed may be read as evidence 
in the ease. 

Order as to When any costs have been incurred by any party to a pro- 
eosts. feeding under this chapter for witnesses* or pleaders* fees, or 
both, the Magistrate passing a decision under section 145* 
section 146 or section 147 may direct by whom such cosh 
shall be paid, whether by such party or by any other party tc 
the proceeding, and whether in whole or in part or proportion 
All costs so directed to be paid may be recovered as if the) 
were fines. 

1 See form, Sclied. Y. No. 24. right to prevent another from exer 

2 That the magistrate cannot make cising ordinary proprietary rights ovei 
a purely declaratory order under this his own land, 11 Cal. 5 2 - As to tin 
section, sec 5 Cal. 194. The burden lawful use of a public way, 7 Mad. 51 
of proof lies on the party alleging a 



rHA PTE K Xiri. PREVENTIVE ACTION OF POLICE. I I 5 


1 

CHAPTER XIII. 

PREVENTIVE ACTION OF THE POLICE. 

149. Every police-officer may interpose for the purpose of Police to 

preventing, and shall to the best of his ability prevent, the cognLable 
commission of any cognisable offence 1 . offences. 

150. Every police-officer receiving information of a design Informa- 
to commit any cognisable offence 1 shall communicate such ^ °* o dc ‘ 
information to the police-officer to whom he is subordinate, commit 
and to any other officer whose duty it is to prevent or take fences, 
cognisance of the commission of any such offence. 

151. A police-officer knowing of a design to commit any cog- Arrest to 
! nisable offence 1 may arrest, without orders from a Magistrate g^^of- 

* ml without a warrant, the person so designing, if it appears fences. 

:> such officer that the commission of the offence cannot be 
thcnvisc prevented 2 . 

152. A police-officer may of his own authority interpose Prevention 
o prevent any injury attempted to be committed in his view to public 

o any public property, moveable or immoveable, or the re- property, 
inoval or injury of any public land-mark, or buoy or other 
mark used for navigation. 

153. Any officer in charge of a police-station 3 may, with- Inspection 
out a warrant, enter any place within the limits of such station ^uJmea- 8 
for the purpose of inspecting or searching for any weights or sure8 - 
measures, or instruments for weighing, used or kept therein, 
whenever he has reason to believe that there are in such place 

any weights, measures or instruments for weighing which are 
false. 

If he finds in such place any weights, measures or 
instruments for weighing which are false, he may seize the 
same, and shall forthwith give information of such seizure to 
a Magistrate having jurisdiction 4 . 

i. e. any offence for which he may police in Calcutta or Bombay : see for 
•trrost without warrant. their powers as to weights and mea- 

As to reporting such arrests, see sures in Calcutta, Ben. Act IV of 1 866, 

* ec - ^2, supra. sec. 56 : in Bombay, Bom. Act IV of 

] ; Sec - 4 » cl. ( q), supra. 1882. 

Phis section does not apply to the 

I 2 
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PART V. 

INFORMATION TO THE POLICE AND TIIEIR POWERS 
TO INVESTIGATE. 


Informa- 
tion in 
cognisable 
cases. 


Informa- 
tion in 
non-cog- 
ni sable 
cases. 


' Investiga- 
tion into 
non-cog- 
nisable 
cases. 


Investiga- 
tion into 
cognisable 
cases. 


CIIAPTEK XIV. 

154 . Every information relating to the commission of a 
cognisable offence 1 , if given orally to an officer in charge of a 
police-station 2 , shall he reduced to writing by him or under his 
direction, and be read over to the informant ; and every such 
information, whether given in writing or reduced to writing 
as aforesaid, shall be signed 3 by the person giving it, and the 
substance thereof shall be entered in a book to be kept by 
such officer in such form as the Local Government may 
prescribe in this behalf. 

155 - When information is given to an officer in charge of 
a police-station 2 of the commission within the limits of such 
station of a non-cognisable offence 1 , he shall enter in a book to 
be kept as aforesaid the substance of such information and refer 
the informant to the Magistrate. 

No police- officer shall investigate a non-cognisable ease 1 
without the order of a Magistrate of the first or second class 
having power to try such case or commit the same for trial, or 
of a Presidency Magistrate. 

Any police-officer receiving such order may exercise the same 
powers 4 in respect of the investigation (except the power to 
arrest without warrant) as an officer in charge of a police- 
station 2 may exercise in a cognisable case 6 . 

156 . Any officer in charge of a police-station 2 may, with- 
out the order of a Magistrate, investigate any cognisable case 
which a Court having jurisdiction over the local area within 

1 See sec. 4, cl. (q), supra. unable to write. 

2 Sec. 4, cl. (o). 4 See sec. 156. 

3 This would no doubt include 5 i.e. a case in which a police-officer 
‘ marked ’ in the case of a person may arrest without warrant. 
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e limits of such station would have power to inquire into or 
} ry under the provisions of Chapter XV relating 1 to the place 
of inquiry or trial. 

No proceeding* of a police-officer in any such case shall at 
any stage be called in question on the ground that the case 
*vas one which such officer was not empowered under this 
section to investigate. 

157 . If, Torn information received or otherwise, an officer Procedure 
in charge of a police-station has reason to suspect the com- ^abteof- 
rnission of an offence which he is empowered under section 1 56 fence sp* 
to investigate, he shall forthwith send a report of the same pected ‘ 

to a Magistrate empowered to take cognisance of such offence 
upon a police report 1 , and shall proceed in person, or shall 
depute one of his subordinate officers to proceed, to the spot 
to investigate the facts and circumstances of the case, and to 
take such measures as may be necessary for the discovery and 
arrest of the offender : 

Provided as follows : — 

(a) when any information as to the commission of any such Where 
offence is given against any person by name and the case is yTstlgation 
not of a serious nature, the officer in charge of a police-station dispensed 
need not proceed in person or depute a subordinate officer to 
make an investigation on the spot : 

( 4 ) if it appear to the officer in charge of a police-station Where 
that there is no sufficient ground for entering on aninvestiga- 
tion, he shall not investigate the case. charge sees 

In each of the cases mentioned in clauses ( a ) and ( 4 ), the 
officer in charge of the police-station shall state in his said ground for 
report his reasons for not fully complying with the require- t?on, Stlga 
ments of the first paragraph of this section. 

158 . Every report sent to a Magistrate under section 157 Reports 
shall, if the Local Government so directs, be submitted throu 
SUc *h superior officer of police as the Local Government, 
general or special order, appoints in that behalf. 

Such superior officer may give such instructions to the 
°flicer in charge of the police-station as he thinks fit, and shall, 
a ffer recording such instructions on such report, transmit the 
sam e without delay to the Magistrate. 

1 Sec sec. 1 9 1 , infra. 


v under se< 
tion 157 
by bow sub- 
mitted. 
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159 . Such Magistrate, on receiving such report, may, If 
he thinks fit, at once proceed, or depute any Magistrate subor. 
dinate to him to proceed, to hold an investigation 1 or preliminary 
inquiry into, or otherwise to dispose o£, the case in manner 
provided in this Code. 

160 . Any police-officer making an investigation under this 
chapter may, by order in writing, require the attendance before 
himself of any person 2 being within the limits of his own or 
any adjoining station who, from the information given or 
otherwise, appears to be acquainted with the circumstances of 
the case; and such person shall attend as so required 3 . 

161 . Any police-officer making an investigation under this 
chapter may examine orally any person supposed to be ac- 
quainted with the facts and circumstances of the case, anil 
may reduce into writing any statement made by the person so 
examined. 

Such person shall be bound to answer truly 4 all questions 
relating to such case put to him by such officer, other than 
questions the answers to which would have a tendency t( 
expose him to a criminal charge or to a penalty or forfeiture 5 

162 . No statement, other than a dying declaration 6 , mad 
by any person to a police-officer in the course of an investi- * 
gation under this chapter shall, if reduced to writing, be 
signed by the person making it, or shall 7 be used as evidence 
against the accused. 

Nothing in this section shall be deemed to affect the pro- 
visions of section 27 of the Indian Evidence Act, 1872. 


163 . No police-officer or person in authority shall offer or 
make, or cause to be offered or made, any such inducement; 


1 Sec. 4, cl. ( b ). 

2 other than the accused, who may 
be arrested at any time, if necessary, 
without a warrant. The intention of 
the section is only to provide an easy 
means of obtaining evidence, 7 Mad. 

275 - 

3 And if he disobeys he is punish- 

able under the Penal Code, sec. 1 74. 

1 See 7 Cal. 1 2 1 . If lie knowingly 

answers falsely he is punishable under 

the Penal Code, sec. 1 93. See 8 Bom. 


216 : 10 Cal. 405. 

5 A witness, therefore, who makes 
a false statement to a police-officer w 
reply to a question which he is bound 
to answer is guilty of intentionally 
giving false evidence (Penal Code, sec. 
193) : the law on this subject laid 
down by the High Court (7 Cal. 121) 
was intentionally altered by the le - 
gislature, 10 Cal. 406. 

6 8 Cal. 21 1. 

7 Act X of 1886, sec*, f). 
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threat or promise as is mentioned in the Indian Evidence Act, 

1872, section 24 x . 

But no police-officer or other person shall prevent, by any 
caution or otherwise, any person from making* in the course of 
any investigation under this chapter any statement which he 
may be disposed to make of his own free will 2 . 

164 . Any Magistrate not being a police-officer 3 may record Power to 

any statement or confession made to him 4 in the course of an statements 
investigation under this chapter, or at any time afterwards and con- 
before the commencement of the inquiry or trial. fessions. 

Such statements shall be recorded 5 in such of the manners 
hereinafter prescribed for recording evidence as is in his opinion 
best fitted for the circumstances of the case 0 . Such confessions 
shall be recorded 5 and signed 7 in the manner provided in section 
364, and shall then be forwarded to the Magistrate by whom 
the case is to be inquired into or tried. 

No Magistrate shall record any such confession unless, upon 
questioning 8 the person making it, he has reason to believe 
that it was made voluntarily; and when he records any con- 
fession he shall make a memorandum at the foot of such 
record to the following effect 

‘ I believe that this confession was voluntarily made. It was 
taken in my presence and hearing, and was read over to the 
person making it and admitted by him to be correct, and it con- 
tains a full and true account of the statement made by him 9 . 

‘{Signed) A. B., 

f Magistrate 10 / 

165 . Whenever an officer in charge of a police-station, or Search by 
a police-officer making an investigation, considers that the 

1 10 Cal. 776, when the Magistrate conveys it to the Court, 5 Cal. 826. 
had said to the prisoner that he had 6 3 All. 338. 

hotter tell the truth. See infra. 7 But .refusal to sign is not punish - 

2 As to confessions to police-officers able under the Penal Code, sec. 180; 
see ^ le Evidence Act, infra, secs. 4 Pom. 15. 

8 as to whether or not the con- 

3 1 Cal. 207 : 4 Mad. H. C. Rulings, fession was made voluntarily : see 10 

hi: 7 Mad. 287. Bom. II. C. 175. 

whether by the accused or by a 9 1 Bom. 2 1 9. 
witness, 2 Bom. 643. 10 As to confessions in India and 

0 Where the statement or confession the circumstances under which they 
! 8 ma de in a language other than the are made and retracted, see 6 All. 
anguage of the Court, it is recorded in 550, per Duthoit J. 

1 e language in which the interpreter 
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production of atiy document or other thing is necessary to the 
conduct of an investigation into any offence which he is 
authorised to investigate, and there is reasoli to believe that a 
person to whom a summons or order under section 94 has been 
or might be issued will not or would not produce such 
document or other thing as directed in the summons or order, 
or when such document or other thing is not known to be in 
the possession of any person, such officer may search, or cause 
search to be made, for the same, in any place within the limits 
of the station of which he is in charge, or to which he is 
attached. 

Such officer shall, if practicable, conduct the search in 
person. 

If he is unable to conduct the search in person, and there is 
no other person competent to make the search present at the 
time, he may require any officer subordinate to him to make 
the search, and he shall deliver to such subordinate officer an 
order in writing, specifying the document or other thing for 
which search is to be made, and the place to be searched ; and 
such subordinate officer may thereupon search for such tiling 
in such place. 

The provisions of this Code as to search-warrants shall, so 
far as may be, apply to a search made under this section 1 . 

166 . An officer in charge of a police-station may require 
an officer in charge of another police-station, whether in the 
same or a different District, to cause a search to be made in 
any place, in any case in which the former officer might cause 
such search to be made within the limits of his own station. 

Such officer, on being so required, shall proceed according 
to the provisions of section 165, and shall forward the thing 
found, if any, to the officer at whose request the search was 
made. 

167 * Whenever it appears that any investigation under this 
chapter cannot be completed within the period of twenty-fom 
hours fixed by section 61, and there are grounds for believing 
that the accusation is well founded, the officer in charge 0 

1 As to searches for contraband Bom. Act VII of 1873, sec. 8, and th 
salt, see Ben. Act VII of 1864, sec. Salt Act, XII of 1882, secs. 15, 

28 : Mad. Act I of 1882, secs. 21, 23 : 
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the police-station shall forthwith transmit to the nearest 
Magistrate a copy of the entries in the diary hereinafter pre- 
scribed relating to the case, and shall at the same time forward 
the accused to such Magistrate. 

The Magistrate to whom an accused person is forwarded 
under this section may, whether he has or has not jurisdiction 
to try the case, from time to time, authorise the detention of 
the accused in such custody as such Magistrate thinks fit, for 
a term not exceeding fifteen days. If he has not jurisdiction 
to try the case or commit it for trial, and considers further 
detention unnecessary, he may order the accused to be 
forwarded to a Magistrate having such jurisdiction. 

A Magistrate authorising under this section detention in 
the custody of the police shall record his reasons for so 
doing. 

If such order be given by a Magistrate other than the 
District Magistrate or Sub^di visional Magistrate, he shall 
forward a copy of his order, with his reasons for making it, to 
the Magistrate to whom he is immediately subordinate. 

168. When any subordinate police-officer has made any Report by 
investigation under this chapter, he shall report the result of ^° rdl * 
such investigation to the officer in charge of the police-station, police- 

^ officer. 

169. If, upon an investigation under this chapter, it Release of 
appears to the officer in charge of the police-station that there ^en^vi 
is not sufficient evidence or reasonable ground of suspicion to dence de- 
justify the forwarding of the accused to a Magistrate, such ficient * 
officer shall, if such person is in custody, release him on his 
executing a bond 1 , with or without sureties, as such officer may 

direct, to appear, if and when so required, before a Magistrate 
empowered to take cognisance of the offence on a police report 2 
and to try the accused or commit him for trial. 

170. If, upon an investigation under this chapter, it Case to be 
appears to the officer in charge of the police-station that there Magistrate 
ls sufficient evidence or reasonable ground as aforesaid, such when evi- 
°fficer shall forward the accused under custody to a Magistrate sufficient, 
empowered to take cognisance of the offence upon a police 

Eor the form of the bond, see Sched. V. No. 25 ; as to making a deposit 
1,1 lieu of executing this bond, see infra, sec. 513. a Sec. 191, infra. 
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report and to try the accused or commit him for trial 1 ; or, if 
the offence is bailable and the accused is able to give security 
shall take security from him for his appearance before sue]) 
Magistrate on a day fixed and for his attendance from day R 
day before such Magistrate until otherwise directed. 

When the officer in charge of a police-station forwards an 
accused person to a Magistrate or takes security for In’* 
appearance before such Magistrate under this section, he shall 
send to such Magistrate any weapon or other article which it 
may be necessary to produce before him, and shall require tin 
complainant, if any, and so many of the persons who appea: 
to such officer to be acquainted with the circumstances of tin 
case as he may think necessary, to execute a bond 1 to appun 
before the Magistrate and prosecute or give evidence (as tli 
case may be) in the matter of the charge against the accused 

If the Court of the District Magistrate or Sub-division;] 
Magistrate be mentioned in the bond, such Court shall 1 
held to include any Court to which such Magistrate may ret 
the case for inquiry or trial, provided reasonable notice of sue 
reference be given to such complainant or persons. 

The day fixed under this section shall be the day whom 
the accused person is to appear, if security for his appearam 
has been taken, or the day on which he may be expected 
arrive at the Court of the Magistrate, if lie is to be forward) 
in custody. 

The officer in whose presence tin* bond is executed sin 
deliver a copy thereof to one of the persons who execut 
it, and shall then send to tin; Magistrate the original wi 
his report. 

171 . No complainant or witness on his way to the Court 
the Magistrate shall be required to accompany a poliee-oliu' 

or shall be subjected to unnecessary restraint or inc< 
venience, or required to give any security for his appoarai 
other than his own bond { : 

Provided that, if any complainant or witness refuses 
attend or to execute a Inmd as directed in section 170, 1 
officer in charge of the police-station may forward ! 1 

1 Sec. 1 91, infra. 3 See the form, Hehed. V. No. ^ 

See lYiml Cm»Ic, xe»\ fC»6. 
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under custody to the Magistrate, who may detain him in ness may 
custody until he executes such bond, or until the hearing of ^ e a ££' d i n 
the case is completed. custody. 

172 . Every police-officer making an investigation under Diary of 
this chapter shall day by day enter his proceedings in the j^Tnin- 
investigation in a diary, setting forth the time at which the vestiga- 
informatioii reached him, the time at which he began and 

closed his investigation, the place or places visited by him, and 
a statement of the circumstances ascertained through his 
investigation. 

Any Criminal Court may send for the police-diaries of a 
case under incpiiry or trial in such Court, and may use such 
diaries, not as evidence in the ease but to aid it in such inquiry 
or trial. Neither the accused nor his agents shall be entitled 
to call for such diaries, nor shall he or they be entitled to see 
them merely because they are referred to by the Court ; but 
if they are used by the police-officer who made them to refresh 
his memory l , or if the Court uses them for the purpose of 
contradicting such police-officer, the provisions of the Indian 
Evidence Act, 1872, section 161 or section 145, as the ease 
may be, shall apply. 

173 . Every investigation under this chapter shall be com- Report of 
pleted without unnecessary delay, and, as soon as it is com- officer, 
pleted, the officer in charge of the police-station shall forward 

| to a Magistrate empowered to take cognisance of the offence 
j on a police report a rc|>ort in the form prescribed by the Local 
I Government, setting forth the names of the parties, the nature 
of the information and the names of the persons who appear to 
he acquainted with the circumstances of the case, and stating 
whether the accused person has been forwarded in custody, 
or has been released on his bond, and, if so, whether with or 
without sureties. 

Where a superior officer of police has been appointed under 
section 158, the report shall, in any ease in which the Local 
Government by general or special order so directs 2 , be submit ted 
through that officer, and he may, pending the orders of the 

9 Cal. 455. But tho prisoner moraiulum made by him, 8 Cal. 154. 
oumot require tlmt tho police-officer 2 Act X of 1SS6, see. 6. 
ltl H f«»r this purpose refer to a me- 
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Magistrate, direct the officer in charge of the police-station 
to make farther investigation 1 . 

Whenever it appears from a report forwarded under this 
section that the accused has been released on his bond, the 
Magistrate shall make such order for the discharge of such 
bond or otherwise as he thinks fit. 

Police to 174 . Every officer in charge of a police-station, on receiving 
anTres information 2 that a person — 

portion ( a ) Las committed suicide, or 

suicide etc. v ' 

r (4) has been killed by another, or by an animal, or by 

machinery, or by an accident, or 

(c) has died under circumstances raising a reasonable sus- 
picion that some other person has committed an offence, 
shall immediately give intimation thereof to the nearest 
Magistrate empowered to hold inquests, and, unless otherwise 
directed by any rule prescribed by the Local Government, 
or by any general or special order of the District or Sub- 
divisional Magistrate, shall proceed to the place where the body 
of such deceased person is, and there, in the presence of two 
or more respectable inhabitants of the neighbourhood, shall 
make an investigation, and draw up a report of the apparent 
cause of death, describing such wounds, fractures, bruises and 
other marks of injury as may be found on the body, and 
stating in what manner, or by what weapon or instrument 
(if any), such n\arks appear to have been inflicted. 

The report shall be signed by such police-officer and otlici 
persons, or by so many of them as concur therein, and shall 
be forthwith forwarded to the District Magistrate or the Sub' 
divisional Magistrate. 

When there is any doubt regarding the cause of death, oi 
when for any other reason the police-officer considers it ex 
pedient so to do, he shall, subject to such rules as the Loca 
Government may prescribe in this behalf, forward the body 
with a view to its being examined, to the nearest Civil Surgeon 
or other medical officer appointed in this behalf by the Loca 
Government, if the state of the weather and the distance admi 
of its being so forwarded without risk of such putrefaction oi 
the road as would render such examination useless. 

1 Act X of 1 886 , sec. 6 . 2 Sec. 45 , supra, p. 77- 
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In the Presidencies of Fort St. George and Bombay, inves- 
tigations under this section may be made by the head of the 
village, who shall then report the result to the nearest Magis- 
trate authorised to hold inquests. 

The following Magistrates are empowered to hold inquests ; 
namely, any District Magistrate or Sub-di visional Magistrate, 
and any Magistrate specially empowered in this behalf by the 
Local Government or the District Magistrate 1 . 

175 . An officer in charge of a police-station may, by order Power to 
111 writing, summon two or more persons as aforesaid tor the p erso ^. 
purpose of the said investigation, and any other person who 
appears to be acquainted with the facts of the case. Every 
person so summoned shall be bound to attend 2 and to answer 
truly 2 all questions other than questions the answers to which 

would have a tendency to expose him to a criminal charge, or 
to a penalty or forfeiture. 

If the facts do not disclose a cognisable offence to which 
section 170 applies, such persons shall not be required by the 
police-officer to attend a Magistrate's Court 1 . 

176 . When any person dies while in the custody of the Inquiry by 
police, the nearest Magistrate empowered to hold inquests i^to’cause 6 
shall, and, in any other case mentioned in section 174, clauses of death. 
(«), ( h ) and (a), any Magistrate so empowered may, hold an 

inquiry into the cause of death, either instead of, or in addition 
to, the investigation held by the police-officer ; and, if he does 
so, he shall have all the powers in conducting it which he 
would have in holding an inquiry into an offence. The Ma- 
gistrate holding such an inquiry shall record the evidence taken 
% him in connection therewith in any of the manners herein- 
after prescribed according to the circumstances of the case 4 . 

Whenever such Magistrate considers it expedient to make Power to 

* disinter* 

an examination of the dead body of any person who has been cor p Se . 

already interred, in order to discover the cause of his death, 

Hie Magistrate may cause the body to be disinterred and ex- 
amined 1 . 

1 This section does not apply to the 4 But he need not draw up a report 
in Madras, sec. 1, cl. (e), supra. and submit it to the District Magis- 

* See' Penal Code, sec. 174. trate, 3 Cal. 742; and such a report, 

^ee Penal Code, secs. 179, 193, if made, is not part of a judicial 
rtI ul 8 Bom. 216, 10 Cal. 405. proceeding. 



THE CODE OF (HUM INAL PROCEDURE. 


PART VI. 

PROCEEDINGS IN PROSECUTIONS. 

CHAPTER XV. 

OF THE JURISDICTION OF THE CRIMINAL COURTS IN INQUIRIES 
AND TRIALS. 

A. — Place of Inquiry or Trial . 

Ordinary 177 . Every offence shall ordinarily be inquired into and 
place of m- tried |jy a Court within the local limits of whose -jurisdiction 

quiry and J 0 

trial. it was committed. 

Power to 178 . Notwithstanding anything contained in section 177, 

tobe tried 8 ^ ie Eocal Government may direct that any cases or class of 

in different cases committed for trial in any district may be tried in any 
Sessions 0 . . 

Divisions. Sessions Division : 

Provided that such direction be not repugnant to any direc- 
tion previously issued under the twenty-fourth and twenty- 
fifth of Victoria, chapter 104, section 15, or under this Code, 
section 5 % 6 . 

Accused 179 . Wlien a person is accused of the commission of any 
district 111 °® ence by reason of anything which has been done 1 , and of 
where act any consequence which has ensued, such offence may be in- 
where con- quired into or tried by a Court within the local limits of whose 
sequence jurisdiction any such tiling has been done, or any such con* 
sequence has ensued. 

Illustrations. 

(a) A is wounded within the local limits of the jurisdiction 0 
Court X, and dies within the local limits of the jurisdiction 0 
Court Z. The offence of the culpable homicide 2 of A may b 
inquired into or tried either by X or Z. 

(b) A is wounded within the local limits of the jurisdiction ( 
Court X, and is during ten days within the local limits < 
the jurisdiction of Court Y, and during ten days more with 1 

1 or o:nitted, sec sec. 4, cl. (?r), supra, p. 64. 


2 Penal Code, sec. 299- 
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tlie local limits of the jurisdiction of Court Z , unable in the local 
limits of the jurisdiction of either Court Y or Court Z to follow 
his ordinary pursuits. The offence of causing grievous hurt 1 to 
l may be inquired into or tried by X, Y or Z. 

(c) A is put in fear of injury within the local limits of the 
jurisdiction of Court X , and is thereby induced, within the local 
limits of the jurisdiction of Court F, to deliver property to the 
person who put him in fear. The offence of extortion 2 committed 
on A may be inquired into or tried either by X or Y. 

180 . When an act 3 is an offence by reason of its relation to Place of 
any other act 3 which is also an offence, or which would be an acUs'of ^ 0 
offence if the doer were capable of committing an offence, a fence ^y 

• • • • reason of 

charge of the first-mentioned offence may be inquired into or re i a tion to 
tried by a Court within the local limits of whose jurisdiction other of- 
eitlier act was done. 

Illustrations . 

(a) A charge of abetment 4 may be inquired into or tried 
either by the Court within the local limits of whose jurisdiction 
the abetment was committed, or by the Court within the local 
limits of whose jurisdiction the offence abetted was committed 5 . 

(b) A charge of receiving or retaining stolen goods 6 may be 
inquired into or tried either by the Court within the local limits 
of whose jurisdiction the goods were stolen, or by any Court within 
the local limits of whose jurisdiction any of them were at any time 
dishonestly received or retained. 

(c) A charge of wrongfully concealing a person known to have 
hoen kidnapped 7 maybe inquired into or tried by the Court within 
the local limits of whose jurisdiction the wrongful concealing, or by 
the Court within the local limits of whose jurisdiction the kidnap- 
ping, took place. 

181 . The offence of being a thug 8 , of being a thug and Being a 

thug or be- 
longing to 
a gang of 
dacoits, 


committing murder, 
of liavino 


belonged 


of daeoity 9 , of dacoity with murder 10 , 
to a gang of dacoits 11 , or of having 


1 Penal Code, sec. 320. 

Ibid., sec. 383. 

<>r omission, sec. 4, cl. (w), supra, 

M 4 . 

Penal Code, secs. 107, 108. 

But where a foreign subject re- 
| p'hmt in foreign territory instigated 
[ 111 that territory the commission of an 
"ftence, which was in consequence 
' ' Emitted in Britishlndia, it was held 
y.tt lie was not amenable to the juris- 
f dun of a British Court established 
onder this Code, 10 Bom. H. C. 356 ; 
Ill( l see further as to the want of juris- 


diction over foreigners in respect of 
offences committed out of British India, 
4 Bom. II. C., Cr.Ca. 38 : 10 Bom. 186 : 
1 Mad. 1 71 : 5 Mad. 23. As to such 
offences committed by subjects of Her 
Majesty, see sec. 188, infra. 

6 Penal Code, sec. 410, as amended 
by Act VIII of 1882, sec. 4. See 10 
Bom. 186. 

7 Penal Code, sec. 368. 

8 Ibid ., secs. 310, 311. 

9 Ibid., sec. 391. 

10 Ibid., sec. 396. 

n Ibid., sec. 400. 
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escaped escaped from custody may be inquired into or tried by 

tody ete' a Court within the local limits of whose jurisdiction the 
person charged is. 

Criminal The offence of criminal misappropriation 1 2 or of criminal 
prop riat ion breach of trust 3 may be inquired into or tried by a Court 
and crimi- within the local limits of whose jurisdiction any part of the 
of trust, property which is the subject of the offence was received by 
the accused person, or the offence was committed. 

Stealing. The offence of stealing anything 4 may be inquired into 
or tried by a Court within the local limits of whose juris- 
9 diction such thing was stolen or was possessed by the thief 
or by any person who receives or retains the same knowing 
or having reason to believe it to be stolen. 


Place of 
inquiry or 
trial where 
scene of 
offence is 
uncertain, 
or not in 
one district 
only; 


182 . When it is uncertain in which of several local areas 
an offence was committed, or 

where an offence is committed partly in one local area and 
partly in another, or 

where an offence is a continuing one 5 , and continues to lx 
committed in more local areas than one, or 


or where where it consists of several acts done in different loca 

offence is 
continuing, 

or consists it may be inquired into or tried by a Court having juris 

of several (^ c £i on over all y 0 £ guc h local areas, 
acts. J 


Offence 183 . An offence committed whilst the offender is in th 
course of performing a journey or voyage may be inquire* 
journey, into or tried by a Court through or into the local limits ( 
whose jurisdiction the offender, or the person against when 
or the thing in respect of which, the offence was committe* 
passed in the course of that journey or voyage 6 . 

Offences 184 . All offences against the provisions of any law for tl 
Railway ^ me being in force relating to Railways 7 , Telegraphs 8 , tl 


1 Penal Code, sec. 224. 

2 Ibid., secs. 403, 404. 

3 Ibid., secs. 405-409. 

4 Ibid., sec. 378. 

5 The Madras High Court has held 

that an offence is not a ‘ continuing 

one * unless a British Indian Court has 

jurisdiction at the place of the incep- 


tion of the offence, Mad. H. C. 

31 Oct. 1876, cited by Renders* 
p. 162. 

6 See as to the former law on t 
subject, 25 Suth. Cr. 45 : 1 Mad. H 
193: 13 Ben. Appx. 4. 

7 Act IV of 1879. 

8 Act I of 1876. 
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Post-office 1 or Arms and Ammunition 2 may be inquired into Telegraph, 
or tried in a Presidency-town, whether the offence is stated Post -° ffice ' 
to have been committed within such town or not : provided Acte^™' 
that the offender and all the witnesses necessary for his 
prosecution are to be found within such town. 

185 . Whenever any doubt arises as to the Court by which High 

any offence should under the preceding provisions of this decide la 

chapter be inquired into or tried, the High Court within ™ “ 

the local limits of whose appellate criminal jurisdiction the trict where 

offender actually is may decide by which Court the offence in T uir S or 

shall be inquired into or tried. ‘ ri , al 8, * a11 

. ; take place. 

In British Burma, when the offender is an European 
British subject 3 , the Recorder of Rangoon, and in all other 
cases the Judicial Commissioner, shall, for the purposes of 
this section, be deemed to be the High Court. 


186 . When a Presidency Magistrate, a District Magis- Power to 
trate, a Sub-divisional Magistrate or, if he is specially em- issue sum ' 
powered in this behalf by the Local Government, a Magis- warrant 
trate of the first class, sees reason to believe that any person “tted 
v\ it lin tlie local limits of his jurisdiction lias committed b ®y° n . d . 
without such limits (whether within or without British India) diction" 9 ' 
in offence which cannot, under the provisions of sections 177 
to 184 (both inclusive), or any other law for the time being 
" foree > l, c inquired into or tried within such local limit*, 

"it is under some law for the time being in force triable 
11 15ri tish India, such Magistrate may inquire into the offence 
* S * if it had been committed within such local limits, and 
»mpel such person in manner hereinbefore provided to appear 
c ‘ oie him 4 , and send such person to the Magistrate having Magis- 
innsdietion to inquire into or try such offence, or, if such trate ’ s 

ence 1S bailable, take a bond with or without sureties for on arrest. 

118 appearance before such Magistrate. 

^ hen there are more Magistrates than one having such 
luusdiction and the Magistrate acting under this section 
uniiot satisfy himself as to the Magistrate to or before 


2 Act XIV of 1866. 
, Ac t XI of 1878. 

" 4. cl. («). 

V( n.. n. 


4 That lie may issue process from a 

place in foreign territory, see i Bom. 

34 °- 
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whom such person should be sent, or bound to appear, tlie 
case shall be reported for the orders of the High Court. 

Procedure 187 . If the person has been arrested under a warrant 
ranT issued i ssu ed under section 1 86 by a Magistrate other than a Presi- 
dLate b ° r " ^ enc y Magistrate or District Magistrate, such Magistrate 
Magia- shall send the person arrested to the District Magistrate to 
trate. whom he is subordinate, unless the Magistrate having juris- 
diction to inquire into or try such offence issues his warrant 
for the arrest of such person, in which case the person arrested 
shall be delivered to the police-officer executing such warrant, 
or shall be sent to the Magistrate by whom such warrant 
was issued. 

If the offence which the person arrested is alleged or sus- 
pected to have committed is one which may be inquired, into 
or tried by any Criminal Court in the same district other 
than that of the Magistrate acting under section 186, such 
Magistrate shall send such person to such Court. 


Liability of 188 . When an European British subject 1 commits an 
subjects °ffence in the dominions of a Prince or State in India in 
for offences alliance with Her Majesty, or 

out of when a Native Indian subject 2 of Her Majesty commits 

India h an °ff ence a ^ an y place beyond the limits of British India, 

he may be dealt with in respect of such offence as if it 
had been committed at any place within British India at 
which he may be found : 

Political Provided that no charge as to any such offence shall h 
certify fit- inquired into in British India unless the Political Agent; i 
ness of in- there be one, for the territory in which the offence is alleg’d 
charge. to have been committed, certifies that, in his opinion, th 
charge ought to be inquired into in British India : 

Provided also that any proceedings taken against an 
person under this section which would be a bar to subs* 
quent proceedings against such person for the same often* 


1 Sec. 4, cl. (i u ). 

3 i.e. a subject of Her Majesty born 
or naturalised in India and not coming 
within the second clause of the de- 
finition of * European British subject/ 
sec. 4, cl. (w). Merely owning land 
in British India and occasionally re- 


siding in British India does not ma 
one ‘ a Native Indian subject/ I'» n J 
Record, 1885, P-L cited by Hendersi 
p. 165. For cases in which a Nab 
was tried under the corresponding s 
tions of Acts XI of 1872 and XXl 
1879, see 6 Bom. 622 : 2 All. 21& 
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if such offence had been committed in British India shall be 
a bar to further proceedings against him under the Foreign 
Jurisdiction and Extradition Act, 1879, in respect of the same 
offence in any territory beyond the limits of British India. 


189 . Whenever any such offence as is referred to in Power to 
section 188 is being inquired into or tried, the Local Govern- of 
' ment may, if it thinks fit, direct that copies of depositions deposi- 
; made or exhibits produced before the Political Agent or exhibits to 
a judicial officer in or for the territory in which such offence be rec e iv e<l 

a " . , in evi- 

| is alleged to have been committed shall be received as evidence dence- s 
I by the Court holding such inquiry or trial in any case in which 
such Court might issue a commission for taking evidence as to 
the matters to which such depositions or exhibits relate. 


190 . In sections 188 and 189 the expression ( Political 4 Political 
Agent * means and includes — fhfed^ dC " 

(a) the principal officer representing the British Indian 
Government in any territory beyond the limits of British 
India; 

(h) any officer in British India "appointed by the Governor 
General in Council, or the Governor in Council of the Presi- 
dency of Fort St. George or Bombay, to exercise all or any 
of the powers of a Political Agent, under the Foreign Juris- 


diction and Extradition Act, 1879, for any territory not 
forming part of British India. 


B. — Conditions requisite for Initiation of Proceedings. 

191 . Except as hereinafter provided, any Presidency Magis- Cognisance 
hate, District Magistrate, Sub-divisional Magistrate, and by Mag^s- 
ail y other Magistrate specially empowered in this behalf, may trates * 
take cognisance of 1 any offence — 

( a ) upon receiving a complaint 2 of facts which constitute 
Sllc ‘h offence ; 

\ J ) upon a police-report of such facts ; 

(“) upon information received from any person other than 
a police-officer, or upon his own knowledge 3 or suspicion, that 
su rii offence has been committed 4 . 

0 . °I course, does not make it 3 A belief founded on private and 
. ,ona l with the Magistrate to hear anonymous information is not ‘ know- 
®°inplainant, 13 Gal. 334. ledge,’ 4 Ben. Appx. r. 

' ec - 4; cl. (a), supra, p. 61. 4 5 Ben. 274: 4 Gal. 712. 
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The Local Government, or the District Magistrate subject 
to the general or special orders of the Local Government, may 
empower any Magistrate to take cognisance under clause (a) or 
clause (b) of offences for which he may try or commit for trial. 

The Local Government may empower any Magistrate of 
the first or second class to take cognisance under clause (c) of 
offences for which he may try or commit for trial. 

When a Magistrate takes cognisance of an offence under 
clause (<?), the accused, or, when there are several persons 
accused, any one of them, shall be entitled to require that the 
case shall, instead of being tried by such Magistrate, be either 
transferred to another Magistrate or committed to the Court 
of Session 1 . 

f 192. Any District Magistrate or Sub-divisional Magistrate 
may transfer any case, of which he has taken cognisance, for 
inquiry 2 or trial to any Magistrate subordinate 3 to him 4 5 . 

Any District Magistrate may empower any Magistrate of 
the first class who has taken cognisance of any case, to transfer 
it for inquiry 2 or trial to any other specified Magistrate in his 
District who is competent under this (We to try the accused 
or commit him for trial ; and such Magistrate may disjyose of 
the case accordingly. 

193. Except as otherwise expressly provided by this (We * 
or by any other law for the time being in force, no Court of 
Session shall take cognisance of anv offence as a Court of 
original jurisdiction, unless the accused has been committed to 
it by a Magistrate duly empowered in that behalf 7 . 

Additional Sessions Judges and Joint Sessions Jii(lg(*s shall 
try such cases only as the Local Government; hv general or 
special order directs them to try, or as the Sessions Judge of 
the Division makes over to them for trial *. 


1 Added by Act III of 1884, sec. 2. 

2 Not preliminary inquiry, 4 Mad. 
H. C. Appx. xl. 

3 See sec. 1 7, supra. 

4 As to withdrawing or recalling 
cases so transferred, see sec. 528, infra. 

5 See secs. 477, 480, 485. 

^ 6 13 Suth. Or. 17, col. 1 : 4 Bom. H. 

C., Cr. Ca. 35. As to the presumption 
that the commitment has been duly 


mad«', see the Evidence Act, sec. 14 I, 
el. V. 

The object of this restriction is to 
secure to the prisoner a preliminary 
inquiry, which affords him an op- 
portunity of becoming acquainted with 
the circumstances of the offence im- 
puted to him, and enables him to 
make his defence, 3 Mad. 351. 

8 Applications under chap, xxxii. 
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Assistant Sessions Judges shall try such eases only as the by As- 
Sessions J udge of the Division by general or special order 
makes over to them for trial. Judges. 

194 . The High Court may take cognisance of any offence Cognisance 
upon a commitment made to it in manner hereinafter provided. ^High 6 * 
Nothing herein contained shall be deemed to affect the Court, 
provisions of any letters patent granted under the twenty- 
fourth and twenty -fifth of Victoria, chapter 104. 

195 * No Court shall take cognisance — 

(< a ) of any offence punishable under sections 172 to i88 x Pro8ecu- 
(botli inclusive) of the Indian Penal Code, except with the pre- exempts 
vious sanction, or on the complaint, of the public servant con- of lawful 
corned “, or of some public servant to whom he is subordinate ; of publhf 
(Jj) of any offence punishable under section 193^, 194, 195 4 , 6ervants * 
196, 199, 200, 20.',, 206, 207, 2C8, 209, 210, 211 5 or 228 of 
the same Code, when such offence is committed in, or in certain of- 
relation to, any proceeding in any Court, except with the 
previous sanct ion, or on the complaint, of such Court, or of public jus- 
some other Court to which such Court is subordinate; 

(r) of any offence described in section 463, or punishable Prosecu- 
under section 471, 473 or 476 of the same Code, when such 
offence has been committed by a party to any proceeding in offences 
any Court in respect of a document given in evidence in such ^uments 
proceeding, except with the previous sanction, or on theg* l T® nin 

1 ‘ 7 1 . evidence. 

complaint, of such Court, or of some other Court to which 
such Court is subordinate 

The sanction referred to in this section may be expressed in Nature of 
general terms, and need not name the accused person 7 ; but it 
shall, so far as practicable, specify the Court or other place in 


cannot therefore he referred to a J oint 
►Sessions Judge, 9 Bom. 354. 

1 As to the offence punishable under 
the Belial Code, sec. 1S5, see 7 X. W . 

r.112. 

a These words must l>c read in 
connection with see. 476. Where a 
Court is acting under sec. 195 a com- 
plaint in the strict sense of the Code 
is not required, 7 All. 871. A com- 
plaint directly made by the public 
servant is quite as sufficient as his 
sanction. See 13 Cal. 270, dissenting 


from 5 All. 36. 

3 6 Mad. H. C. 92 : 6 Suth. Cr. 1 1 : 
11 Suth.' Cr. 17. Sanction is not 
necessary before instituting a charge 
under see. 82 of the Registration Act, 
1 1 Cal. 566. 

* 6 All. 101. 

3 6 All. 114. 

6 In this clause ‘Court’ includes a 
sub-registrar acting under sec. 41 of 
the Registration Act, 1877, 10 Mad. 
154 - 

7 Marsh. 270: 7 Mad. 224. 
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which, and the occasion on which, the offence was com- 
mitted 1 . 

When sanction is given in respect of any offence referred to 
in this section, the Court taking cognisance of the case may 
frame a charge of any other offence so referred to which is 
disclosed by the facts. 

Any sanction given or refused under this section may be 
revoked or granted by any authority to which the authority 
giving or refusing it is subordinate 2 ; and no such sanction 
shall remain in force for more than six months from the date 
on which it was given 3 . 

For the purposes of this section, every Court, other than a Court 
of Small Causes, shall he deemed to he subordinate only to the 
Court to which appeals from the former Court ordinarily lie 4 . 

The Courts of Small Causes in the Presidency-towns shall 
be deemed to be subordinate to the High Court, and every 
other Court of Small Causes shall be deemed to be subordinate 
to the Court of Session for the Sessions Division within which 
such Court is situate. 


Prosecu- 
tion for 
State- 


196 . No Court shall take cognisance of any offence punish- 
able under Chapter VI of the Indian Penal Code, except 


1 1 1 Bom. H. C. 34. As to the 
object of the sanction, see 16 Suth. 
Cr. 37. It ought always to be in 
writing and attached to the record ; 
but it may be oral, and in one case (5 

Bom. H. C., Cr. C'a. 3S) it was implied. 
Before granting the sanction the Court 
must satisfy itself that an offence has 
been committed, 7 Mad. 562 ; but it 
need not hold an inquiry as to all 
the persons implicated, 7 Mad. 324. 
See, too, see. 476 infra, and 6 All. 9s, 

101. The Court granting the sanction 
should specify the section of the Penal 
Code under which proceedings are to 
be instituted, 6 All. 106. A sanction 
applied for after the termination of 
the proceedings in the course of which 
the offence is alleged to have been 
committed ought not to be granted un- 
less the alleged offender had had notice 
of the application and an opportunity 
of being heard, 10 Cal. 1100. 

Tender 8e c. 5 37 infra no finding etc. 
can be reversed or altered on appeal 


or revision on the ground that the 
sanction has not been given, unless 
there has been a failure of justice. 
Objections to jurisdiction on the 
ground of want of sanction should 
apparently be taken at the trial, 7 
Mad. II. T. 5 S , per Holloway. 1. 

2 See. 439, infra; see 22 Suth. Or. 
Ii:; Mad. 3 ! 4. 

This means that a Magistrate 
shall not take cognisance of a case 
under a sanction which is more than 
six months old, not that the whole 
prosecution shall be completed within 
that period, 6 All. 45. The Court 
which granted a sanction which has 
expired hy efflux of time may grant a 
fresh sanction, 6 All. 43. 

4 A District Judge lias therefore 
power to revoke or grant a sanction 
granted or refused by a Subordinate 
Judge, 7 Mad. 314. Timt an unsuc- 
cessful application for sanction may 
be no ground for a suit for malicious 
prosecution, see 9 All. ^9. 
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section 127, or punishable under section 394 A of the same offences, or 
Code, unless upon complaint made by order of, 
authority from, the Governor General in Council, the Local 
Government, or some officer empowered by the Governor 
General in Council in this behalf 1 . 

197 . When any J udge 2 , or any public servant 3 not removable Prosecu- 
from his office without the sanction of the Government of judges and 
India or the Local Government, is accused as such Judge or P ublic 
public servant of any offence 4 , no Court shall take cognisance 

of such offence, except with the previous sanction of the 
Government having power to order his removal, or of some 
officer empowered in this behalf by such Government, or of 
some Court or other authority to which such Judge or public 
servant is subordinate, and whose power to give such sanction 
has not been limited by such Government. 

Such Government may determine the person by whom, and Power of 
the manner in which, the prosecution of such Judge or public ^enTas to 
servant is to be conducted, and may specify the Court before prosecu- 
which the trial is to be held 5 . tlon * 

198 . No Court shall take cognisance of an offence falling Breach of 

under Chapter XIX or Chapter XXI of the Indian Penal ^efaniation 
Code or under sections 493 to 496 (both inclusive) of the andof - 
samo ('ode, except upon a complaint made by some person against 
aggrieved by such offence. marriage. 

199 . No Court shall take cognisance of an offence under Adultery . 
section 497 or section 498 of the Indian Penal Code, except 

upon a complaint made by the husband of the woman 6 , or, in woman, 
his absence, by some person who had care of such woman on 
his behalf at the time when such offence was committed. 


1 See as to see. 294 A, British Burma 
Gazette, 19 .June, 1S7S. 

'* See Penal Code, see. 19. 

3 See Penal Code, sec. 21. A mu- 
nicipal corporation is not a public 
servant within the meaning of this 
section, 3 Pal. 7 5 8. 

4 2 Bom. 48 1 : 7 Bom. II. P., Cr. 
Pa. 61, and a Pourt has no jurisdic- 

tion to entertaiu a charge against 
such judge or public servant if pre- 

ferred otherwise than in accordance 
with such determination and specifi- 


cation, 9 Mad. 439, S Bom. H. P. f Pr. 
Pa. 32, where a judge was charged 
with using defamatory language to a 
witness during the trial of a suit. 

5 The sanction of the Governor 
General in Council is required to 
prosecutions for acts purporting to be 
done under chapter ix. of this Code. 
See sec. 132. 

6 24Suth. Cr. 19: 5 All. 233. He 
must, even though he be a minor, 
make the complaint himself, unless 
he be absent. 
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CHAPTER XVI. 

OF COMPLAINTS TO MAGISTRATES 1 . 

• 200. A Magistrate taking cognisance of an offence on 
complaint shall at once examine the complainant upon oath 2 , 
1 and the substance of the examination shall be reduced to 
writing and shall be signed by the complainant, and also by 
the Magistrate : 

Provided as follows — 

(a) when the complaint is made in writing, nothing herein 
contained shall be deemed to require a Magistrate to examine 
the complainant before transferring the ease under section 19a : 

(b) where the Magistrate is a Presidency Magistrate, such 
examination may be on oatli or not as the Magistrate in each 
case thinks fit, and need not be reduced to writing; but the 
Magistrate may, if he thinks fit, before the matter of the 
complaint is brought before him, require it to be reduced to 
writing : 

( c ) when the ease has been transferred under section 19a 
and the Magistrate so transferring it has already examined 
the complainant, the Magistrate to whom it is so transferred 
shall not be bound to re-examine the complainant. 

- 201. If the complaint has been made in writing and the 

Magistrate is not competent to take cognisance of the ease, he 
1 sha11 retum the complaint for presentation to the projier 
5 tribunal with an endorsement to that effect 

202. If the Chief Presidency Magistrate, or anv other 
Presidency Magistrate whom the Local Government m'av from 
time to time authorise in this helmlf, or any Magistrate of 
the first or second class, sees reason to distrust the truth of 
a complaint of an offence of which he is authorise, 1 take 
cognisance, he may, when the complainant has examined 
record his reasons for distrusting the truth of the complaint' 

and may then postpone the issue of process for compelling 
he attendance of the person complained against, and either 

be rcad to ‘ r rciao hs * wither 

* «o as to enable the Magistrate to pA-LTin^ "” t " U "‘" K "‘ t ^ 
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inquire into the case himself or direct a previous local investi- 
gation to he made by any officer subordinate to such Magistrate, 
or by a police-officer, or by such other person, not being a Magis- 
trate or police-officer, as he thinks fit, for the purpose of ascer- 
taining the truth or falsehood of the complaint 1 . 

If such investigation is made by some person n<ft being a 
Magistrate or a Police-officer, he shall exercise all the powers 
conferred by this Code on an officer in charge of a police-station, 
except that he shall not have power to arrest without warrant. 

This section applies to the police in the towns of Calcutta 
and Bombay 2 . 

203 . The Magistrate before whom a complaint is made or Dismissal 
to whom it has been transferred may dismiss the complaint 3 if, 
after examining the complainant 4 and considering the result 
of the investigation (if any) made under section 202, there is 
in his judgment no sufficient ground for proceeding 5 . 


CHAPTER XVII. 


OF THE COMMENCEMENT OF PROCEEDINGS BEFORE MAGISTRATES. 


204 . If, in the opinion of a Magistrate taking cognisance issue of 
of an offence, there is sufficient ground for proceeding, and P roceSi - 
the case appears to be one in which, according to the fourth 
column of the second schedule, a summons should issue in the 
first instance, he 0 shall issue his summons for the attendance 
of the accused. If the case appears to be one in which, 
according to that column, a warrant should issue in the first 
instance, he may issue a warrant, or, if he thinks fit, a sum- 
mons, for causing the accused to be brought or to appear at a 
certain time before such Magistrate or some other Magistrate 


having jurisdiction T . 

1 He cannot give pitch direction 
after evidence lias been taken for the 
complainant and process issued, 9 
Mad. a 8 2. 

3 Ah to Madras, sec sec. I. 

* This dismissal does not amount to 
an acquittal for the purposes of see. 403 ; 
sco the explanation to that section. 

4 and recording his examination, 
3 Ben. App. .Tur. Cr. 53. 

9 This section should have provided 


for recording the magistrate’s reasons 
for the dismissal and thus enabling 
the High Court, in exercising its 
revisional powers, to consider whether 
his discretion has been properly exer- 
cised. See 14 Cal. 140. 

• 10 Ben. Appx. 26. 

7 As to process to compel the ap- 
pearance of an European British sub- 
ject accused of an offence, see sec. 445, 
proviso. 
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Nothing* in this section shall be deemed to affect the pro- 
visions of section 90 . 

Magistrate 205. Whenever a Magistrate issues a summons, ho may, 
pens with ^ ^ ie sces reason so do 1 , dispense with the personal attend- 
personal ance of the accused, and permit him to appear by his 
of accused, pleader- 

But the Magistrate inquiring into or trying the ease 3 may, 
in his discretion, at any stage of the proceedings, direct 
the personal attendance of the accused, and, if necessary, 

4 enforce such attendance in manner hereinafter provided. 


CHAPTER XVIII. 


OF INQUIRY INTO CASES TRIABLE BY THE COURT OF SESSION 
OR II Kill COURT. 

Tower to 206. Any Presidency Magistrate, District Magistrate 
trial. Sub-divisionnl Magistrate, Magistrate of the first class, or any 
Magistrate empowered in this behalf by the Local (iovern- 
ment may commit any person for trial to the Court of Session 
or High Court for any offence triable by such Court «. 

Hut save as herein otherwise provided, no person triable by 
the Court of Session shall he committed for trial to the High 
Court. 


1 Procedure 
in inqui- 
ries pre- 


207. The following procedure shall be adopted in inquiries 
before Magistrates where the ease is triable exclusive! v hr •. 

SB**"!* " Hwl. C„u.l, „r, i„ 

meat. Magistrate, ought to be tried by such Court. 

evidence*^ 20 f; T, '° Magirirate shall, when (he accused appears or is 
produced, brought before him, proceed to hear the complainant (if am ) 
and take m manner hereinafter provide all such evidence 

and flee 1 Em. Short Note*, Vf a# to 
Wn,nv " giving evidence in 

pnlkm. 

not the Magistrate issuing the 
HUinmotiH. 

2 ( r. 50. Powers con ferred 


As, for instance, when the offence 
charged is bailable. As to taking a 
bond binding the accused to appear 
see 5 Bom. H. C., Cr. Ca. 6 4. 

2 Where the accused is a parrfah - 
msltm woman her personal attend- 
ance shoukl be dispensed with until 


--- wim until nr 1 1 • . rM uimerroi 

the Magistrate is satisfied that she u er 1 “« «eetion convey authority to 
has a real charge to answer, 6 All. 59 ; of An y of tho provision 

»«p. x\in, C) All. 47;*, 
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as may be produced in support of the prosecution or in behalf 
of the accused, or as may be called for by the Magistrate *. 

If the complainant or officer conducting the prosecution 2 , or Process for 
the accused, applies to the Magistrate to issue process to of further 1 
compel the attendance of any witness or the production of any evidence, 
document or other thing, the Magistrate shall issue such 
process unless, for reasons to be recorded, he deems it unneces- 
sary to do so. 

Nothing in this section shall be deemed to require a Presi- 
dency Magistrate to record his reasons. 

209 . W hen the evidence referred to in section 208, para- When ac- 

graphs 1 and 2, has been taken, and he has examined the CU8ed P er - 

son to be 

accused for the purpose or enabling him to explain any discharged, 
circumstances appearing in the evidence against him 3 , such 
■Magistrate shall, if he finds that there are not sufficient 
grounds for committing the accused person for trial 4 , discharge 5 
him, unless it appears to the Magistrate that such person 
should be tried before himself 6 or some other Magistrate, in 
which case he shall proceed accordingly. 

Nothing in this section shall be deemed to prevent a 
Magistrate from discharging the accused at any previous stage 
of the case if, for reasons to be recorded by such Magistrate, 
he considers the charge to be groundless. 


210 . M hen, upon such evidence being taken and such When 
examination (if any) being made, the Magistrate finds that f^ e 18 
there are sufficient grounds for committing the accused for framed. 
trial 7 , he shall frame a charge 8 under his hand, declaring with 
what offence the accused is charged. 

As soon as the charge has been framed, it shall be read and Charge to 

be ex- 


1 As to remands, see II Ben. Appx. 
IS : 6 Mad. 63, 69 : and sec. 344, infra. 

2 As to the duty of the prosecution 
to call witnesses, see S Cal. 121 : to 
Cal. 1070. 

3 See. 342 infra, and see 1 Ben. S. 
N. xvi. 

4 5 All. 16 1, per Mahnuid J. 

8 As to tho elfect of a discharge, 

see 6 Bom. 376 (suit for malicious 

prosecution), and sec. 403 infra. 

8 As to officers invested under 
sec. 34, trying cases under see. 209, 


see 10 Cal. S5. 

7 The question is whether the pros- 
ecution has made out a primd facie 
case against the accused, and such 
cAse arises where credible witnesses 
make statements, which, if believed, 
would sustain a conviction, 11 Bom. 
372. Compare 11 & 12 Vic. c. 42, s. 
25, 3 All. 27. 

* 8 Bom. 200. As to joint charges 
where there has been a riot and fight 
between two bodies of men, see 8 
Suth. Cr. 47 : 9 Suth. Cr. 33. 
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plained, explained to the accused and a copy thereof shall, if he so 
furnffi requires, be given to him free of cost, 

toTecuIed. 211. The accused shall he required at once to give in, 
List of ora l]y or in writing, a list of the persons (if any) whom he 
for defence wishes to be summoned to give evidence on his trial, 
on trial. qq IC Magistrate may, in liis discretion, allow the accused 

Further ^ ve j n ail y f lir tlier list of witnesses at a subsequent 

time; and, where the accused is committed for trial before 
the High Court, nothing in this section shall be deemed to 
preclude the accused from giving, at any time before his 
trial, to the Clerk of the Crown a further list of the persons 
whom he wishes to be summoned to give evidence on such 
trial. 


Power of 
Magistrate 
to ex- 
amine such 
witnesses. 
Order of 
commit- 
ment. 


212. The Ma gist-rate may, in his discretion, summon and 
examine any witness named in any list given in to him under 
section 211 . 

213. When the accused on being required to give in a list 
under section 21 1 has declined to do so, or when he has given 
in such list and the witnesses (if any) included therein whom 
the Magistrate desires to examine have been summoned and 
examined under section 212 , the Magistrate may make an 
order committing the accused for trial by the 11 igh Court or 
the Court of Session (as t lie ease may he), and (unless the 
Magistrate is a Presidency Magistrate) shall also record briefly 
the reasons for such commitment. 


Person 

charged 

outside 

Presi- 

dency- 

towns 


214. If any person (not being an European British subject) 
is accused before a Magistrate other than a Presidency Magis- 
trate of having committed an offence conjointly with an 
European British subject who is about to he committed for 


jointly trial, or to be tried, before the High Court on a similar charge 
pean Pri- arising out or the same transaction, and the Magistrate finds 
ject SUb ~ there are sufficient grounds for committing the accused 

for trial, he shall commit him for trial before the High Court, 
and not before the Court of Session \ 


Quashing 01 c . 

commit- < 5 lD. A commitment once made under section 213 or section 

under ss. 814 by a com P ctenfc Magistrate can bo quashed by the High 
213 or 214. Court only, and only on a point of law 


As to the place of trial, see infra, sec. 336. 


2 6 Mad. 37 2 :6 All. 9S. 
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216. When the accused has given in any list of witnesses Summons 
under section 21 1 and has been committed for trial, the ales 'for 
Magistrate shall summon such of the witnesses included defence 
in the list as have not appeared before himself, to appear cu8ef i i a 
before the Court to which the accused has been committed 1 : committed. 

Provided that where the accused has been committed to 
the High Court, the Magistrate may, in his discretion, leave 
such witnesses to be summoned by the Clerk of the Crown, 
and such witnesses may be summoned accordingly: 

Provided also that if the Magistrate thinks that any wit- Refusal to 
ness is included in the list for the purpose of vexation or B u ™gg. 
delay 1 2 , or of defeating the ends of justice, the Magistrate may sary wit- 
require the accused to satisfy him that there are reasonable deposit 
grounds for believing that the evidence of such witness is mat * e - 
material, and, if he is not so satisfied, may refuse to summon 
the witness 3 (recording his reasons for such refusal), or may 
before summoning him require such sum to be deposited as 
such Magistrate thinks necessary to defray the expense of 
obtaining the attendance of the witness. 

217. C< unplainnnts and witnesses for the prosecution and Bond of 
defence*, whose attendance before the Court of Session or 

High Court is necessary, and who appear before the Magis- witnesses, 
trate, shall execute before him bonds binding themselves to 
be in attendance when called upon at the Court of Session 
or High Court, to prosecute or to give evidence, as the case 
may be. 

If any complainant or witness refuses to attend before the Detention 
Court of Session or High Court, or to execute the bond above 
directed, the Magistrate may detain him in custody until refusal to 
he executes such bond, or until his attendance at the Court to execu te 
of Session or High Court is required, when the Magistrate l)0Ild * 
shall send him in custody to the Court of Session or High 
Court, as the ease may be. 

218. When the accused is committed for trial, the Magis- Commit- 
trsite shall issue an order to such person as may be appointed 

bv the Local Government in this behalf, notifying the com- fied. , 


1 6 Cal. 714. 2 3 Cal. 573, per Jackson J. 

S All. 668: 4 Mad. H. (\ Si. 
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mitment 1 , and stating the offence in the same form as the 
charge, unless the Magistrate is satisfied that such person 
is already aware of the commitment and the form of the 
charge ; 

Charge and shall send the charge, the record of the inquiry and 
forwarded an y weapon or other thing which is to be produced in evi- 
toHigh deuce, to the Court of Session or (where the commitment 
Court of is made to the High Court) to the Clerk of the Crown or 
Session. other officer appointed in this behalf by the High Court. 

English When the commitment is made to the High Court and 

translation iPi , . . . 

to be for- any part ol the record is not in hnghsh, an hnghsh trails- 
High edt0 ^ a ^ on Sll< -‘h part shall he forwarded with the record. 

Power to 219 . The Magistrate may summon and examine supple- 
sutnmon meiitary witnesses alter the commitment and before the com- 
tarywit-* 11 meneeu,en t of the trial, and bind them over in manner liere- 
neaaes. inbefore provided to appear and {five evidenee. 

Such examination shall, if possible, he taken in the presence 
of the accused, and, where the .Magistrate is not a Presidency 
Magistrate, a copy of the evidence of such witnesses shall, 
if the accused so require, he given to him free of cost. 

«d y ° f 220 ’ UntiI and ,!,lrin ? tl.o trial, the Magistrate shall, 
pending subject to the provisions of this Code regarding the takiii"* 
tna1 ' commit the accused, by warrant, to custody. 


Charge to 
state of- 
fenee. 
Specific 
name of 
offence suf- 
ficient de- 
scription. 
II <#w 
stated 


CHAPTER XIX. 

OF T II E c II A i;<; i:. 

Form of Charge*. 

221 . Every charge under this Code shall state tl,e offence 
with which the accused is charged. 

If the law which creates the offence gives it any specific 

name, the offence may be described in' the ehanm l,y that 
name only. } 

If the law which creates the offence does not give it any 
specific name, so much of the definition of the offence nJt 

1 See form of notice, Soiled. V. 
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be stated as to give the accused notice o£ the matter with where of- 


which he is charged. Specific 

The law and section of the law against which the offence name, 
is said to have been committed shall be mentioned in the 


charge 1 . 

The fact that the charge is made is equivalent to a state- What im- 
ment that every legal condition required by law to constitute J^rge* 
the offence charged was fulfilled in the particular case 2 . 

I11 the Presidency-towns the charge shall be written in Language 
English; elsewhere it shall be written either in English 0 r ofcharge * 
in the language of the Court. > 

If the accused has been previously convicted of any offence. Previous 
and it is intended to prove such previous conviction 3 for the ^hento°be 
purpose of affecting the punishment which the Court is com- set out. 
potent to award, the fact, date and place of the previous 
conviction shall be stated in the charge. If such statement 
is omitted, the Court may add it at any time before sentence 
is passed. 

Illustrations . 


(a) A is charged with the murder of B. This is equivalent to a 
statement that A '. s act fell within the definition of murder given in 
sections 299 and 300 of the Indian Penal Code ; that it did not 
fall within any of the general exceptions of the same Code ; and 
that it did not fall within any of the five exceptions to section 300, 
or that, if it did fall within Exception 1, one or other of the three 
provisos to that exception applied to it. 

(b) A is charged, under section 326 of the Indian Penal Code, 
with voluntarily causing grievous hurt to />, by means of an 
instrument for shooting. This is equivalent to a statement that 
the case was not provided for hy section 335 of the Indian Penal 
Code, and that the general exceptions did not apply to it. 

(c) A is accused of murder, cheating, theft, extortion, adultery 
or criminal intimidation, or using a false property-mark. The 
charge may state that A committed murder, or cheating, or theft, 
or extortion, or adultery or criminal intimidation, or that he used 
a false property-mark, without reference to the definitions of those 
crimes contained in the Indian Penal Code; but the sections under 
which the offence is punishable must, in each instance, be referred 
to in the charge. 


‘The Madras High Court ruled For forms of charges, see Sehed. V. 
in 1881, that when the accused is No. 28. 

liable to be punished under the 3 See the Evidence Act, sec. 105. 

Whipping Act, the charge must state 5 See sec. 310, infra, 

the liability, 5 Mad. 158. 
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(d) A is charged, under section 184 of the Indian Penal Code, 
with intentionally obstructing a sale of property offered for sale by 
the lawful authority of a public servant. The charge should be in 
those words. 

Particulars 222. The charge shall contain such particulars as to the 
as to time, t j me all j pi ace 0 f the alleged offence, and the person (if any) 
person and against whom, or the thing (if any) in respect of which, it 
was committed, as are reasonably sufficient to give the accused 
notice of the matter with which lie is charged 1 . 


When 223. When the nature of the case is such that the par- 
maCner of j mentioned in sections 221 and 222 (lo not give the 
offence accused sufficient notice of the matter with which he is 

statech® charged, the charge shall also contain such particulars of the 

manner in which the alleged offence was committed as will 
be sufficient for that purpose. 


Illustrations. 


(a) A is accused of the theft of a certain article at a certain time 
and place. The charge need not set out the manner in which the 
theft was effected. 

( b ) A is accused of cheating B at a given time and place. The 
charge must set out the manner in which A cheated H. 

(c) A is accused of giving false evidence at a given time and 
place. The charge must set out that portion of the evidence given 
by A which is alleged to be false. 

(d) A is accused of obstructing Ii , a public servant, in the 
discharge of his public functions at a given time and place. The 
charge must set out the manner in which A obstructed B in the 
discharge of his functions. 

( e ) A is accused ot the murder of B at a given time and 
place. The charge need not state the manner in which A mur- 
dered B. 

if) A is accused of disobeying a direction of the law with 
intent to save B from punishment. The charge must set out the 
disobedience charged and the law infringed. 


Words in 
charge 
taken in 
sense of 
law under 
which 
offence is 
punishable. 


224. In every charge words used in descrihin 
shall be deemed to havo been 
them respectively by the law under 


punishable. 

1 Accuracy and certainty in stating 
the otience are more especially re 
quired where the accused is sought 
to be implicated for acts not com- 


g an offence 
used in the sense attached to 
which such offence is 

initted by himself, but by others with 
whom he was in company, 1 1 Cal. 
108, 11 Cal. jo6: and see 6 All. 204, 
per Straight ,J. 
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225. No error in stating* either the offence or the par- Effect of 
ticulars required to be stated in the charge, and no omission errors * 
to state the offence or those particulars, shall be regarded 
at any stage of the case as material, unless the accused was 
misled by such error or omission \ 


Illustrations . 

(a) A is charged, under section 242 of the Indian Penal Code, 
with ‘ having been in possession of counterfeit coin, having known 
at the time wlifri* he became possessed thereof that such coin was 
counterfeit/ the word ‘ fraudulently ' being omitted in the charge. 
Unless it appears that A was in fact misled by this omission, the 
error shall not be regarded as material. 

(b) A is charged with cheating /i, and the manner in which 
he cheated B is not set out in the charge, or is set out incorrectly. 
A defends himself, calls witnesses, and gives his own account of the 
transaction. The Court may infer from this that the omission to 
set out the manner of the cheating is not material. 

(c) A is charged with cheating B, and the manner in which 
he cheated B is not set out in the charge. There were many 
transactions between A and //, and A had no means of knowing to 
which of them the charge referred, and offered no defence. The 
Court may infer from such facts that the omission to set out the 
manner of the cheating was, in this case, a material error. 

(1 d ) A is charged with the murder of Khoda Baksh on the 21st 
January, 1882. In fact, the murdered person’s name was Haidar 
Baksh, and the date of the murder was the 20th January, 1882. 
A was never charged with any murder but one, and had heard the 
inquiry before the Magistrate, which referred exclusively to the 
case of Haidar Baksh. The Court may infer from these facts that 
A was not misled, and that the error in the charge was immaterial. 

(e) A was charged with murdering Haidar Baksh on the 20th 
January, 1882, and Khoda Baksh (who tried to arrest him for that 
murder) on the 21st January, 1882. When charged for the 
murder of Haidar Baksh, he was tried for the murder of Khoda 
Baksh. The witnesses present in his defence were witnesses 
in the case of Haidar Baksh. The Court may infer from this that 
A was misled, and that the error was material. 


226. When any person is committed for trial without 
a charge ~, or with an imperfect or erroneous charge, the Court, 
or, in the ease of a High Court, the Clerk of the Crown, 
may frame a charge, or add to or otherwise alter 3 the charge, 

Sessions Judge or Clerk of the Crown 
may think the prisoner ought to be 
tried for, 8 Boin. 200. 


1 See secs. 232 and 237, infra. 
a These words apply, not only to a 
case in which there is no charge at 
all, but also to a case in which there 
is no charge of such an oflence as the 
VOL. II. 


Procedure 
on commit- 
ment with- 
out charge 
or with 
imperfect 
charge. 


3 with due caution, see 6 Bom. H. 
C., Cr. 76. 
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Court may 

alter 

charge. 


When trial 
may pro- 
ceed im- 
mediately 
after al- 
teration. 


When new 
trial may 
be directed, 
or trial 
suspended. 


Stay of 
proceed- 
ings if pro- 
secution of 
offence in 
altered 
charge re- 
quire sanc- 
tion. 
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as the case may be, having* reg*ard to the rules contained in 
this Code as to the form of charg*es. 

227. Any Court may alter 1 any charge at any time before 
judgment is pronounced, or, in the case of trials before the 
Court of Session or High Court, before the verdict 2 of the jury 
is returned or the opinions of the assessors are expressed. 

Every such alteration shall be read and explained to the 
accused. 

228. If the charge framed or alteration made under section 
226 or section 22J is such that proceeding immediately with 
the trial is not likely, in the opinion of the Court, to prejudice 
the accused in his defence or the prosecutor in the conduct of 
the case, the Court may, in its discretion, after such charge or 
alteration has been framed or made, proceed with the trial as 
if the new or altered charge had been the original charge. 

229. If the new or altered charge is such that proceeding 
immediately with the trial is likely, in the opinion of the 
Court, to prejudice the accused or the prosecutor as aforesaid, 
the Court may either direct a new trial or adjourn 3 the trial 
for such period as may be necessary. 

230. If the offence stated in the new or altered charge 
is one for the prosecution of which previous sanction is 
necessary, the case shall not be proceeded with until such 
sanction is obtained, unless sanction has been already obtained 
for a prosecution on the same facts as those on which the 
new or altered charge is founded. 


Recall of 

witnesses 

when 

charge 

altered. 


231. Whenever a charge is altered by the Court after the 
commencement of the trial, the prosecutor and the accused 
shall be allowed to recall or re-summon, and examine with 
refeience to such alteration, any witness who may have been 
examined 4 . 


Effect of 
material 
error. 


232. If any Appellate Court, or the IIi<rh Court in the 


exercise of its powers of re 1 

1 This authorises the Court to 
make to some specific charge an 
addition in the nature of an alter- 
ation ; but not to add a new charge, 

8 Bom. 210, 21 1 ; and see 3 Mad. 351. 

a i.e. the final verdict which the 
Judge would be bound to record, 8 


nsion or of its powers under 

Bom. 21 f . 

3 3 Mad. 351. 

4 In secs. 226-231 the word 
* charge has the meaning which it 
has in the rest of the body of the 
Code, viz. statement of a specific 
offence, 8 Bom. 209. 



CHAPTER XIX. THE CHARGE. 


147 


Chapter XXVII, is of opinion that any person convicted of 
an offence was misled in his defence by the absence of a charge 
or by an error in the charge, it shall direct a new trial to be 
had upon a charge framed in whatever manner it thinks fit. 

If the Court is of opinion that the facts of the case are such 
that no valid charge could be preferred against the accused in 
respect of the facts proved, it shall quash the conviction. 

Illustrations. 

A is convicted of an offence under section 196 of the Indian 
Penal Code, upon a charge which omits to state that he knew the 
evidence which he corruptly used or attempted to use as true or 
genuine was false or fabricated. If the Court thinks it probable 
that A had such knowledge, and that he was misled in his defence 
by the omission from the charge of the statement that he had it, it 
shall direct a new trial upon an amended charge ; but if it appears 
probable from the proceedings that A had no such knowledge, it 
shall quash the conviction. 


Joinder of Charges . 

233 . For every distinct offence of which any person is Separate 
accused there shall be a separate charge, and every such charge distinct 
shall be tried separately 1 , except in the cases mentioned in offences, 
sections 234, 23/5, 236 and 2 39 2 . 


Illustration. 

A is accused of a theft on one occasion, and of causing grievous 
hurt on another occasion. A must be separately charged and 
separately tried for the theft and the causing grievous hurt 3 . 

234 . When a person is accused of more offences than one Three of- 
of the same kind 4 , committed within the space of twelve ^m^hind 
months from the first to the last of such offences, he may be within a 
charged with, and tried at one trial for, any number of them ^Thal-ged 
not exceeding three. together. 

Offences are of the same kind when they are punishable 


1 The mind of the Court might he 
prejudiced against the prisoner if he 
were tried in one trial upon different 
charges resting on different evidence, 

7 All. 177. 

3 A charge containing alternative 
charges of pefjury is not a charge of 
two offences, but of one, 13 Ben. 324 : 
10 Cal. 937. See the form, Sched. V. 
No. 28, ii (4), and 7 All. 44. But see 

10 Bom. 1 24. 


s 10 Bom. 1 24. 

4 Not necessarily against one and 
the same person, 9 Cal. 373 (on the 
corresponding section of Act X of 
1872), dissenting from 4 All. 147. 
See 7 All. 174, where dishonest mis- 
appropriations by a postmaster of 
moneys paid to him by different per- 
sons for money-orders were held to 
be ‘ of the same kind.* 


1 
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with the same amount of punishment under the same section 
of the Indian Penal Code 1 , or of any special or local law. 

I— Trial 235 . I. — If, in one series of acts so connected together as 

for more t f orm the same transaction, more offences than one are 
than one 

offence. committed by the same person, lie may be charged with, and 
tried at one trial for, every such offence 2 . 

II— Of- II. — If the acts alleged constitute an offence falling within 

fng C wfthin ^ w0 or more se P ara ^° definitions of any law in force for the 
twodefini- time being by which offences are defined or punished, the 

’ person accused of them may be charged with and tried at one 
trial for each of such offences. 


III.— Acts HI. — If several acts, of which one or more than one would 
ting one' by itself or themselves constitute an offence, constitute when 
butTonsti com ^ ne( l a different offence, the person accused of them may 
tilting be charged with and tried at one trial for the offence constituted 
bineda° m * such acts wlieu combined, or for any offence constituted by 
different any one, or more, of such acts 

Nothing contained in this section shall affect the Indian 
Penal Code, section 71 4 . 


Illustrations. 

to paragraph I— 

(a) A rescues B , a person in lawful custody, and in so doiim 
causes grievous hurt to C, a constable in whose custody B wa" 
A may be charged with, and tried for, offences under sections 2’ -. 
and 333 of the Indian Penal Code. 

{b) A commits house-breaking by day with intent to commit 
adultery, and commits, in the house so entered, adultery with Jf s 
wife. A may be separately charged with, and convicted of, offences 
under sections 454 and 497 of the Indian Penal Code 

coitu If! /*' fc f ! ie ;; ite of C> away from r, With intent to 
A 1 C U tCI \ ,' V1 ! aiI(l tlien commits adultery with her. 

sect oL^oS ' y Cl ‘“^’ d i' v j! h - «««l eonvictcl of, offences under 
sect 011s 498 and 491 of the Indian Penal Code. 

(a) A has in Ins possession several seals knowing them to 
be counterfeit and intending to „ , n r g ,0 

SpLT'S/t: n ""' 1 ' ::: }' 


1 See 8 Cal. 450, 634. 

2 7 29 (dissenting from 6 All 

f al ' 349: I2(Jal «5- 

12 Cal. 495. 

‘which provides that in case* 
falling under the Cr. l'r. Code Btc 


235 , nub-sec. iii, ‘ the .offender shall 
not be piiniHliccl with a more severe 
punishment then the Court whieh 
tries him could award fur any one 
of such offences.’ 
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(e) With intent to cause injury to B , A institutes a criminal 
proceeding against him, knowing that there is no just or lawful 
ground for such proceeding; and also falsely accuses B of having 
committed an offence, knowing that there is no just or lawful 
ground for such charge. A may he separately charged with, and con- 
victed of, two offences under section 2 1 1 of the Indian Penal Code. 

(/) A, with intent to cause injury to B t falsely accuses him 
of having committed an offence, knowing that there is no just 
or lawful ground for such charge. On the trial, A gives false 
evidence against 7 ?, intending thereby to cause B to he convicted of a 
capital offence. A may he separately charged with, and convicted 
of, offences under sections 21 1 and 194 of the Indian Penal Code. 

(#) A, with six others, commits the offences of rioting, grievous 
hurt, and assaulting a public servant endeavouring in the discharge 
of his duty as such to suppress the riot. A may he separately 
charged with, and convicted of, offences under sections 147, 325 
and 152 of the Indian Penal Code \ 

(A) A threatens B , C and D at the same time with injury to 
their persons with intent to cause alarm to them. A may he 
separately charged with, and convicted of, each of the three 
offences under section 506 of the Indian Penal Code. 

The separate charges referred to in Illustrations (a) to (A) 
respectively may he tried at the same time. 

to paragraph II — 

(?) .1 wrongfully strikes B with a cane. A may he separately 
charged with, and convicted of, offences under sections 352 and 
323 of the Indian Penal Code. 

(j) Several stolen sacks of corn are made over to A and B , who 
know they are stolen property, for the purpose of concealing them. 
A and B thereupon voluntarily assist each other to conceal the 
sacks at the bottom of a grain-pit. A and B may he separately 
charged with, and convicted of, offences under sections 41 1 and 414 
of the Indian Penal Code. 

( k ) A exposes her child with the knowledge that she is thereby 
likely to cause its death. The child dies in consequence of such 
exposure. A may he separately charged with, and convicted of, 
offences under sections 317 and 304 of the Indian Penal Code. 

(/) A dishonestly uses a forged document as genuine evidence, in 
order to convict B , a public servant, of an offence under section 167 
of the Indian Penal Code. A maybe separately charged with, and 
convicted of, offences under sections 471 (read with 466) and 196 
of the same Code, 
to paragraph III — 

(m) A commits robbery on B , and, in doing so, voluntarily causes 
hurt to him. A may be separately charged with, and convicted of, 
offences under sections 323, 392 and 394 of the Indian Penal Code. 

1 The convictions here referred to tained under sec. 149 of the Penal 
'relate especially to convictions ob- Code/ 7 All. 
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Where it is 236 . If a single act or series of acts is of such a nature 
what^f 1 ^ lat ^ is doubtful which of several offences the facts which 
fence has can be proved will constitute, the accused may be charged 
m e itted! m with having committed all or any of such offences, and any 
number of such charges may be tried at once ; or lie may be 
charged in the alternative with having committed some one of 
the said offences l . 

Illustration. 

A is accused of an act which may amount to theft, or receiving 
stolen property, or criminal breach of trust or cheating p[ e 
be charged with theft, receiving stolen property, criminal breach of 
trust and cheating, or he may be charged with havingcommitted theft 
or receiving stolen property, or criminal breach of trust or cheating ’ 

Son is . 237 - If) in the ease meutiol,wl in section 236, the accused 
charged * s charged with one offence, and it appears in evidence that he 

otfence^he committed a different offence for which he might have been 
Xted 0™" cImi ’^ ecl uuder tlle l )l( >visions of that section, he may he eon- 
Inother vioted of the offence which he is shown to have committed, 
although he was not charged with it ’ 

Illustration. 

A is charged with theft. It appears that he committed tho 

^' ,' CC °i Cmum f bleac )' trust. <»• that of receiving stolen 
goods. He may he convicted of criminal breach of trust or of 

" ,c - h "« « « 


When a 
person is 
charged 
with one 


* When of- 
fence 

proved in- 
cluded in 
offence 
charged. 


238 . \\ hen a person is charged with an offence consisting 
of several particulars, a combination of some only of which 
constitutes a complete minor offence, and such combination is 
proved brit the remaining particulars arc not proved, he may 

tho, « l1 not i-haiged 

When a pemn i, charged with an offence an ,| farf . are 
proved which reduce it to a minor offence, he may lie convicted 
of the minor offene. although ho ft not clanged Im, ft.. 

Nothing auction ft, , W . mc j to al|Ulori8c 


. ^*kis sec tion, like the correspond- 
ing section (455) of the Code of 1872 
refers, not to cases in which the facts 
are doubtful, but to cases in which 
the application of the law to the 
facts are doubtful, 7 N.W. P. 137 


2 8 Bom. 200. 

Kor decisions on the correspond- 
ing section (457) of the Code of 1872, 
see 3 Cal. 189 and 5 Cal. 871. 

4 1 Bom. 50. 
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conviction of any offence referred to in section 198 or section 

199 when no complaint has been made as required by that 

section. 1 

Illustrations. 

(a) A is charged, under section 407 of the Indian Penal Code, 
with criminal breach of trust in respect of property entrusted to 
him as a carrier. It appears that he did commit criminal breach 
of trust under section 406 in respect of the property, but that it 
was not entrusted to him as a carrier. He may be convicted 
of criminal breach of trust under section 406. 

(b) A is charged under section 325 of the Indian Penal Code 
with causing grievous hurt. He proves that he acted on grave and 
sudden provocation. He may be convicted under section 335 of 
that Code l . 

239 . "When more persons than one are accused of the same What per- 
offence, or of different offences committed in the same trans- ^charged 
action, or when one person is accused of committing any jointly, 
offence, and another of abetment of, or attempt to commit, 

such offence, they may be charged and tried together or 
separately, as the Court thinks fit; and the provisions con- 
tained in the former part of this chapter shall apply to all 
such charges. 

Illustrations. 

(a) A and B arc accused of the same murder. A and B may be 
charged and tried together for the murder. 

(b) A and B are accused of a robbery, in the course of which A 
commits a murder with which B has nothing to do. A and 7? may 
be tried together on a charge, charging both of them with the 
robbery, and A alone with the murder. 

(c) A and B are both charged with a theft, and B is charged 
with two other thefts committed by him in the course of the 
same transaction. A and B may be both tried together on a 
charge, charging both with the one theft, and B alone with the two 
other thefts \ 

240 . AVlien more charges than one are made against the With- 
same person, and when a conviction has been had on one or remaining 
more of them, the complainant, or the officer conducting the charges on 
prosecution 3 , may, with the consent of the Court, withdraw the 0 n one of 
remaining charge or charges, or the Court of its own accord »cveral 

0 ° 0 7 charges. 

1 23 Suth. Or. 61. 5 All. 17. So where A and B are 

3 But where A and li are accused of members of opposing factions in a riot, 
giving false evidence in the same pro- 6 Cal. 96. 
ceeding they should be tried separ- 3 See sec. 495, infra, 
ately, n Suth. Cr. 16: 10 Gal. 405: 
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may stay the inquiry into, or trial of, such charge or charges. 
Such withdrawal shall have the effect of an acquittal on such 
' ohar ge or charges, unless the conviction be set aside, in which 
case the said Court (subject to the order of the Court setting 
aside the conviction) may proceed with the inquiry into or trial 
of the charge or charges so withdrawn’. 
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CHAPTER XX. 


OF TIfE TRIAL OF SI'MMOXS-CASES BY MAGISTRATES. 

241. The following procedure shall be observed by Magis- 
trates in the trial of summons-cases 1 2 . 

242. When the accused appears 3 or is brought before the 
Magistrate, the particulars of the offence of which he is 
accused shall be stated to him, and lie shall be asked if he has 
any cause to show why he should not be convicted ; but it 
shall not be necessary to frame a formal charge. 

243. If the accused admits that he lias committed the 
offence of which he is accused, his admission shall be recorded 
as nearly as possible in the words used by him 4 ; and if he 
shows no sufficient cause why he should not be convicted, the 
Magistrate shall convict him accordingly. 

244. If the accused does not make such admission, the 
Magistrate shall proceed to hear the complainant (if any), and 
take all such evidence as may he produced in support of the 
prosecution 5 , and also to hear the accused and take all such 
evidence 6 as he produces in his defence 7 . 


1 Compare sec. 424. 

2 i. e. cases relating to offences not 
punishable with death, transporta- 
tion, or imprisonment for more than 
six months, sec. 4, cl. (t). Where 
there are two distinct charges against 
the same person arising out of the 
same facts, and one is a summons-case 
and the other a warrant-case, the 
mode of trial should be that applicable 
to the greater of the two charges, i. e. 
the case should be tried as a war- 
rant-case, 11 Cal. 92, per Wilson J. 

3 As to excusing his personal at- 

tendance, see sec. 205. 


‘ Where lie tenders a written de- 
fence the Magistrate need not ex- 
amine him personally, 16 Nuth. Cr. 63. 

5 As to the duty of the prosecution 
to call witnesses able to give material 
evidence, and the inference which may 
be drawn if they are not called, see 
8 Cal. 1 21 : 10 Cal. 1070. 

6 A conviction by a Magistrate who 
has refused to examine a witness for- 
mally tendered by the accused is il- 
legal, 4 Ben. Appx. 77. 

7 As to the memorandum of the 
substance of the evidence, see sec. 355* 
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Tlie Magistrate may, if he thinks fit, on the application of 
the complainant or accused, issue process to compel the attend- 
ance of any witness or the production of any document or * 
other thing. 

The Magistrate may, before summoning any witness on such 
application, require that his reasonable expenses, incurred in 
attending for the purposes of the trial, be deposited in Court 1 . 

245. If the Magistrate upon taking the evidence referred Acquittal, 
to in section 244 and such further evidence (if any) as he may, 

of his own motion, cause to be produced, and (if he thinks fit) 
examining the accused, finds the accused not guilty, he shall 
record an order of acquittal 2 . 

If he finds the accused guilty, he shall pass sentence upon Sentence, 
him according to law 3 . 

246. A M; igistrate may, under section 243 or section 245, Finding 
convict the accused of any offence triable under this chapter 
which from the facts admitted or proved he appears to have plaint or 
committed, whatever may be the nature of the complaint or 8ummons * 
summons. 


247. If the summons has been issued on complaint 4 , and Non-ap- 
upon the day appointed for the appearance of the accused of com- ° 
or any day subsequent thereto to which the hearing may be piainant. 
adjourned the complainant does not appear 5 * , the Magistrate 
shall, notwithstanding anything hereinbefore contained, acquit 
the accused 0 , unless for some reason he thinks proper to adjourn 
the hearing of the case to some other day 7 . 


1 Where the complainant fails to 

make such deposit, the Magistrate 
deals with the case on the evidence 
before him, 5 Mad. 160. 

3 As to making an order for com- 
pensation against the complainant, see 
sec. 250, infra, 5 Mad. 381 ; 10 Bom. 
*99- 

3 He must pass tome sentence, if 
only a nominal one, 4 Mad. li. C., 
Rulings, lxvi. 

4 See supra, sec. 4, cl. («?)• 

5 As to dismissal where he does 

appear and is examined, see sec. 203, 

supra. 


f ’ 7 Mad. 213. The Magistrate need 
not wait till the Court is about to close 
for the day to give the absent com- 
plainant an opportunity of appearing, 
7 Mad. 356. 

7 or to a later hour on the same 
day, 7 Mad. 356. The order for ad- 
journment should ordinarily be made 
in the presence and hearing of the 
parties, and if the complainant does 
not appear on the day or at the hour 
to which the case is adjourned, the 
Magistrate may acquit the accused, 
22 Suth. Cr. 40. 
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948 If a complainant at any time before a final order is 
passed in any case under this chapter, satisfies the Magistrate 
that there are sufficient grounds for permitting him to 
withdraw his complaint 2 , the Magistrate may permit him 
to withdraw the same 3 , and shall thereupon acquit the ac- 
cused. 

249 . In any case instituted otherwise than upon complaint, 
a Presidency Magistrate, a Magistrate of the first class, or, 
with the previous sanction of the District Magistrate, any 
other Magistrate, may, for reasons to be recorded by him, 
stop the proceedings at any stage without pronouncing any 
judgment either of acquittal or conviction, and may thereupon 
release the accused. 

250 . If, in any ease instituted upon complaint ', a Magis- 
trate acquits the accused under section 24,', or section 247, and 
is of opinion that the complaint was frivolous or vexatious'’, he 
may, in his discretion, by his order of acquittal, direct the 
complainant 1 to pay to the accused, or to each of the accused 


1 In cases of contempt of the law- 
ful authority of a public servant the 
‘ complainant * must be deemed the 
public servant whose authority has 
been resisted, and without whose 
sanction the offender cannot be pro- 
secuted, and not the person injured 
by the resistance, 2 Bom. 653. Of 
course where a judge acting judicially 
is ‘complainant’ he is not subject to 
the penalty provided by sec. 250 ; 1 
Bom. 176. 

2 It will be remembered that this 
chapter refers only to summons-cases, 
6 Mad. 316. As to compounding 
offences, see sec. 345 and jo Cal. 551. 

And the District Magistrate can- 
not revive a charge which a Deputy 
Magistrate has allowed to be with- 
drawn, 25 Suth. Cr. 64 : 10 Cal. 551. 

A case instituted by the police on 
a complaint to them is not ‘instituted 
upon complaint ’ within the meaning 
of this section, 6 All. 96 : 7 Mad. 563* 
And as the chapter refers only to 
summons-eases, compensation under 


this section cannot be given in war- 
rant-cases : see 1 Bom. 11 . C. iM : 
6 Mad. 316: 7 Suth. Cr. 11, 12. O 
course the jmwer conferred by sec. 
250 is not confined to complaints of 
offences under the Penal Cotie, 4 
N. \V. ]*. 94. As ‘ complaint ’ means 
an allegation that some jicrson has 
committed an ‘offence’ (sec. 4, cl. «, 
supra) no compensation can be given 
under this section for an act, such as 
illegal seizure of cattle under colour of 
the Cattle Trespass Act, 1871, which 
has not been made an 'offence* by 
that Act or otherwise, 9 Mad. ioj. 

5 Where the complaint is well- 
founded as regards the accused A and 
frivolous as regards the accused fi t 
compensation may bo directed to be 
paid to li f 3 Mad. 3*^1. Where the 
complaint is b< >th fri volous and fal se, the 
award of compensation for its frivolity 
does not preclude the Magistrate from 
sanctioning a prosecution for making 
a false complaint, Mad. H. C. Pro., 1 2 
Nov. 1 875, cited by Henderson, p. 238. 
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where there are more than one, such compensation, not ex- 
ceeding fifty rupees l , as the Magistrate thinks fit 2 . 

The sum so awarded shall be recoverable as if it were a fine 3 : Recovery 
provided that, if it cannot be realised, the imprisonment to be satloia .^ 11 
awarded shall be simple, and for such term, not exceeding 
thirty days, as the Magistrate directs 4 . 

At the time of awarding compensation in any subsequent 
civil suit relating to the same matter, the Court shall take 
into account any sum paid or recovered as compensation under 
this section. 


CHAPTER XXI. 

OF THE TRIAL OF WARRANT-CASES I3Y MAGISTRATES. 

251. The f< blowing procedure shall be observed by Magis- Procedure 

trates in the trial of warrant-eases 5 . rant-Tases. 

252. "When the accused appears 0 or is brought before a Evidence 
Magistrate, such Magistrate shall proceed 7 to hear the com- 
plainant (if any) and take all such evidence 8 as may be produced 

in support of the prosecution 

The Magistrate shall ascertain, from the complainant or 
otherwise, the names of any persons likely to be acquainted 
with the facts of the case and to be able to give evidence for 
the prosecution, and shall summon 10 to give evidence before 
himself such of them as he thinks necessary. 

253. If upon taking all the evidence referred to in section Discharge 
252 , and making such examination (if any) of the accused as of accused, 
the Magistrate thinks necessary, he finds that no ease against 

1 Where there are (e. g.) three ac- or imprisonment for more than six 
cused persons against each of whom months. Where the complainant 
the complaint is frivolous, the Magis- makes against the same person two 
trate may award in the whole Rs. 150, charges, one a summons-case, the 
i.e. Rs. 50 to each, 14 Suth. Cr. 75. other a warrant-case, the procedure 

3 There is no appeal from an order must be under chap, xxi ; 11 Cal. 91. 
under thia^ection. e Sec. 340. 

3 Secs. 386, 387, infra. 7 But see sec. 253, par. 2. 

4 See form, Sched. V. No. 30. 9 Secs. 353 “ 357 * 

• i. e. cases relating to offences 0 3 Cal. 389 : 2 All. 447. 
punishable with death, transportation, 10 See form, Sched. V. No. 31. 
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the accused has been made out which if unrebutted would 
warrant his conviction, the Magistrate shall discharge him \ 
Nothing in this section shall be deemed to prevent a Magis- 
trate from discharging the accused at any previous stage of 
the case if, for reasons to be recorded by such Magistrate, he 
considers the charge to be groundless 2 . 

Charge to 254. If, when such evidence and examination have been taken 
whenTf- d an( I made, the Magistrate is of opinion that there is ground for 
fence ap- presuming that the accused has committed an offence 3 triable 
proved. under this chapter, which such Magistrate is competent to try, 
and which, in his opinion, could be adequately punished by 
him, he shall frame in writing a charge against the accused. 
Plea - 255. The charge shall then be read and explained to the 

accused, and he shall be asked whether he i$ guilty or has 
any defence to make. 

If the accused pleads guilty 4 , the Magistrate shall record 
the plea 5 * , and may in his discretion convict him thereon. 

Defence. 256. If the accused refuses to plead or does not plead, 
or claims to be tried, he shall be called upon to enter upon 
his defence and to produce his evidence, and shall, at any 
time while he is making his defence 0 , be allowed to recall and 
eioss-examine any witness for the prosecution present in the 
Court or its precincts 7 . 

If the accused puts in any written statement, the Magis- 
trate shall file it with the record. 


rampelling" 251 ' If the a ™' (1 applies«to the Magistrate to issue any 
production process for compelling the attendance of any witness (whether 

at instance llc llas 01 ‘ luls not been previously examined in the ease) for 
Of accused, the purposes of examination or cross-examination, «„• the 


1 The discharge is not final like an 

acquittal, 5 Suth. GY. 58. Where a 

subordinate Magistrate has improperly 

discharged a prisoner and no further 
evidence is procurable, the District 
Magistrate should refer the proceed- 
mgs to the High Court, 1 Cal. 282: 

10 Cal. 1027 : 6 Mad. 25. As to 
reviving the proceedings where further 
evidence has been disclosed, see 2 
Cal. 405. 

a 10 Cal. 67. 

’ not necessarily the offence ex- 


pressly charged, 5 Rom. II. C., C'r. 0 a. 
100 . 

4 An admission which does not ad- 
mit all the elements of the charge 
is not a plea of guilty to the charge, 
see 7 Cal. 96 : 25 Suth. Cr. 23, col. 2. 

5 The plea, not merely a narrative 
of what occurred and of the statements 
made by the prisoner, 7 Cal. 96. 

even after the case for the pro- 
secution is closed. 

7 See also sec. 257, 

* at any time. 
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production of any document or other thing, the Magistrate 
shall issue such process unless he considers that such applica- 
tion should be refused on the ground that it is made for the 
purpose of vexation or delay, or for defeating the ends of 
justice. Such ground shall be recorded by him in writing. 

The Magistrate may, before summoning any witness on such 
application, require that his reasonable expenses incurred in 
attending for the purposes of the trial be deposited in Court. 

258. If in any case under this chapter in which a charge Acquittal, 
has been framed the Magistrate finds the accused not guilty, 

he shall record an order of acquittal. 

If in any such case the Magistrate finds the accused guilty, Conviction, 
he shall pass sentence upon him according to law b 

259. \V hen the proceedings have been instituted upon Absence 
complaint and upon any day fixed for the hearing of the case pi a i na nt. 
the complainant is absent and the offence may be lawfully 
compounded 2 , the Magistrate may, in his discretion, notwith- 
standing anything hereinbefore contained, at any time before 

the charge has been framed, discharge the accused 3 . 


CHAPTER XXII. 


OF SI* MM A KY TRIALS. 

260. Notwithstanding anything contained in this Code, Power to 

try sum* 

(1) the District Magistrate, marily. 

(2) any Magistrate of the first class specially empowered 
in this behalf by the Local Government 4 , and 

( 3 ) any Bench of Magistrates invested with the powers 


1 He must pass some sentence, 
however slight, 3 Sutli. Cr. Let. 15, 
col. 1. For a form of warrant of com- 
mitment on a sentence of imprison- 
ment or fine, see Sched. V. No. 29. 

u Sec. 345, infra. 

3 Except under this section and the 
last clause of sec. 253, the magistrate 
cannot, in a warrant case, discharge 

the accused in consequence of the 
complainant's absence, 10 Cal. 67. 
The magistrate need not, in order to 
give the absent complainant an oppor- 
tunity of appearing, wait till the Court 


is about to close for the day, 7 Mad. 
213, 356. See sec. 253, par. 2. 

4 All Assistant Commissioners in 
Oudh, being Magistrates of the first 
class, have been so empowered, Macph. 
Lists, 1884, P- 49 1 * Where a Magis- 
trate not empowered in this behalf tries 
an offender summarily, see see. 530, cl. 
(7). That for the purpose of giving 
himself summary jurisdiction, he can- 
not split up an offence into its com- 
ponent parts, or reject one part of a 
complaint and accept another, see 4 
Cal. iS and 11 Cal. 236. 



Power to 
invest 
Bench of 
Magis- 
trates in- 
vested 
with less 
power. 


158 THE CODE OF CRIMINAL PROCEDURE. 

of a Magistrate of the first class and specially empowered 
in this behalf by the Local Government 1 may try in a summary 
way all or any of the following offences : — 

(a) Offences not punishable with death, transportation or 
imprisonment for a term exceeding six months ; 

(b) Offences relating to weights and measures, under sec- 
tions 264, 265 and 2 66 of the Indian Penal Codo; 

( c ) Hurt, under section 323 of the same Code; 

(rl) Theft, under section 379, 380 or 381 of the same Code, 
where the value of the property stolen does not exceed fifty 
rupees ; 

0 ) Receiving or retaining stolen property, under section 41 1 
of the same Code, where the value of such property does not 
exceed fifty rupees ; 

(/) Assisting in the concealment or disposal of stolen pro- 
perty, under section 414 of the same Code, where the value of 
such property does not exceed fifty rupees ; 

{g) Mischief, under section 427 of the same Code 2 ; 

(/f) House-trespass, under section 448 of the same Code; 

(?) Insult with intent to provoke a breach of the peace, 
under section 304, and criminal intimidation, under section 
506, of the same Code ; 

(j) Abetment of any of the foregoing offences ; 

(A) An attempt to commit any of the foregoing offences 
when such attempt is an offence : ' ’ 

Provided that no case in which a District Magistrate exer- 
cises the special powers conferred by section 34 shall bo tried 
m a summary way. 

. L «» l Government may confer on any llench 
of Magistrates inverted with the power* of a Magiatruto of 

otTmoi “ 'i^r cr trj » -V 

T In,l '“ P ™“< Grain, motion. 2 „, 

1 ^ M* 

rilSTf iSFr xrir: 

«L * • 9 Cal. 96. th ' Cr ' 1 2 ’ "*"'<*> therein, nee a . Suth. Cr. . a, 

2 10 Cal. 408. col ‘ 2 ■ 9 Cal. 
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(d) Offences against Municipal Acts, and the conservancy- 
clauses of Police Acts, punishable only with fine, or with 
imprisonment for a term not exceeding one month ; 

(c) Abetment of any of the foregoing offences ; 

( (l ) An attempt to commit any of the foregoing offences, 
when such attempt is an offence. 


262. In trials under this chapter, the procedure prescribed Procedure 

for summons-cases shall be followed in summons-cases, and monlTand 

the procedure prescribed for warrant-cases shall be followed warrant- 
1 1 . . cases ap- 

in warrant-cases, except as hereinafter mentioned. plicable. 

No sentence of imprisonment for a term exceeding three Limit o? 

months shall be passed m the ease 01 any conviction under men t. 

this chapter 1 . 


263. In cases where no appeal lies 2 , the Magistrate or Record in 
Bench of Magistrates need not record the evidence of the ^jJere 
witnesses or frame a formal charge ; but he 3 or they shall enter there is no 
in such form as the Local Government may direct the follow- 


ing particulars : — 

(a) the serial number ; 

( b ) the date of the commission of the offence ; 

(c) the date of the report or complaint ; 

(<l) the name of the complainant (if any); 

(c) the name, parentage and residence of the accused ; 

(f) the offence complained of and the offence (if any) 
proved, and in cases coming under clause (cl), clause (e) or 
clause (/) of section 260 the value of the property in respect 
of which the offence has been committed ; 


(y) the plea of the accused and his examination (if any); 

(//) the finding, and, in the case of a conviction, a brief 
statement of the reasons therefor 4 ; 

(/) the sentence or other final order ; and 

(j) the date on which the proceedings terminated. 


1 This clause (which was added by 
the Select Committee) refers only to 
substantive sentences, not to cases 

where simple imprisonment is ordered 
as a process for enforcing payment of 
fine, 6 All. Si. Solitary confinement 
may be imposed as part of the sen- 

tence in summary trials, 6 All. 83. 

a See secs. 4T4, 515. 


s The magistrate must not depute 
this duty to a clerk, nor can he affix his 
signature to the record or judgment 
by a stamp, 6 Mad. 396. 

4 He should so state the reasons 
that the High Court on revision may 
judge whether there were sufficient 
materials before him to support the 
conviction, 6 Cal. 579 * 
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Record in 264 . In every case tried summarily by a Magistrate or 
!fii! alable Bench in which an appeal lies ', such Magistrate or Bench 
shall, before passing sentence, record a judgment embodying 
the substance of the evidence 2 and also the particulars men- 
tioned in section 263. 

Such judgment shall be the only record in cases coming 
within this section. 

Language 265 . Kecords made under section 263 and judgments re- 
and judg- cor ded under section 264 shall be written by the presiding 
ment. officer, either in English or in the language of the Court, or, 

if the Court to which such presiding officer is immediately 
subordinate so directs, in such officer's mother-tongue. 

Bcnehmay The Local Government may authorise any Bench of Magis- 
risedto trates empowered to try offences summarily to prepare the 
clerk. 07 aforesaitl record or judgment by means of an officer appointed 
in this behalf by the Court to which such Bench is im- 
mediately subordinate, and the record or judgment so prepared 
shall be signed by each member of such Bench present taking 
part in the proceedings. 


‘High 
Court ’ 
defined. 


Trials be- 
fore High 
Court to be 
by jury. 


CHAPTER XXIII. 

OF TRIALS BEFORE HIGH COURTS AND COURTS OF SESSION. 

A. — j Vrei i m i nary . 

266 . In this chapter, except in sections 276 and 3 307, the 
expression ‘ High Court ’ means a High Court of Judicature 
established or to be established under the twenty-fourth and 
twenty-fifth of Victoria, chapter 104, and includes the Chief 
Court of the Panjab, and such other Courts as the Governor 
General in Council may, by notification in the Gazette of India 
declare to be High Courts for the purposes of this chapter. 

267 . AH trials under this chapter before a High Court 
shall be by jury; 

and, notwithstanding anything herein contained, in all 
criminal eases transferred to a High Court under this Code or 

1 See secs. 407. 4ic • 

s not the substance" of every sena 1 ,*T." ! Ut * “ °“ no ‘ bc dis ' 

rate deposition 2 ,Suth fv / ? P f." 86 ' of bccail9e this defect, the 
If the direct ion in, fl i° * tW should »,ui« th. Magistrate 

r Walt** " °" U ‘ * - 
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under the Letters Patent of any High Court established under 
the twenty-fourth and twenty-fifth of Victoria, chapter 104, 
the trial may, if the High Court so directs, be by jury. 

268 . All trials before a Court of Session shall be either by Trials be- 

. . . 1 . , • -1 n i fore Court 

jury, or with the aid or assessors \ 0 f s esg j 0IK 

269 . The Local Government may, by order in the official Local 

Gazette 2 , direct that the trial of all offences, or of any par- ^Itmay 
ticular class of offences, before any Court of Session, shall be order^trials 
by jury in any District, and may revoke or alter such order. Court of 

When the accused is charged at the same trial with several 
offences of which some are and some are not triable by jury, 
he shall be tried by jury for such of those offences as are triable 
by jury, and by the Court of Session, with the aid of the jurors 
as assessors, for such of them as are not triable by jury 3 . 

270 . In every trial before a Court of Session, the prosecu- Conduct 

tion shall be conducted by a Public Prosecutor 4 . before 

Court of 

B. — Commencement of Proceedings. Session. 


271 . "When the Court is ready to commence the trial, the C'om- 
aceused shall appear or he brought before it, and the charge 
shall he read out in Court and explained to him 3 , and he shall 
l)c asked whether he is guilty of the offence charged, or claims 


to he tried. 


If the accused 15 pleads guilty ", the plea shall be recorded 8 , Plea of 
• , „ guilty, 

and he may be convicted thereon . 

272 . If the accused refuses to, or does not, plead, or if he Refusal to 

claims to be tried, the Court shall proceed to choose jurors or g[ a ; m j, e 

assessors as hereinafter directed and to try the ease : tned - 

Provided that, subject to the right of objection hereinafter Trial by 

mentioned, the same jury may try, or the same assessors may oragge8gorg 

aid in the trial of, as many accused persons successively as the ^several 

Court thinks fit. in succes- 

sion. 


1 But see sec. 536. 
a See the notifications mentioned 
in the Appendix to the Code. 

3 Act X of 1886, sec. 9. 

* Sec. 4, cl. (m), supra. 

5 5 Cal. 826 : 9 Mad. 61. 

6 not his counsel or pleader, 15 
Suth. Cr. 42. 

7 An admission which does not 


comprise all the elements of the charge 
is not such a plea, 7 Cal. 96 : 11 Cal. 
410. 

8 7 Cal. 96. The record should be 
in the language in which the plea is 
conveyed to the Court by the inter- 
preter, 5 Cal. 826. 

9 Where there has been a previous 
conviction, see sec. 310, infra. 
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Entry on 273. In trials before the High Court, when it appears to 
unsustain- ^ Court at any time before the commencement of the 
charge. trial of the person charged, that any charge or any portion 
thereof is clearly unsustainable, the J udge may make on the 
charge an entry to that effect. 

Effect of Such entry shall have the effect of staying proceedings upon 
entry ' the charge or portion of the charge, as the case may be K 

C. — Choosing a Jury. 

Number of 274. In trials before the High Court the jury shall consist 
of nine persons. 

In trials by jury before the Court of Session, the jury shall 
consist of such uneven number not being less than three, or 
more than nine, as the Local Government, by order applicable 
to any particular district or to any particular class of offences 
in that district, may direct 2 . 

Jury for 275. In a trial by jury, before the Court of Session, of a 
persons not P erson n °t being an European or an American, a majority of 
Europeans the jury shall, if he so desires, consist of persons who are 

nr Arnpri- A 

neither Europeans nor Americans. 

276. The jurors shall be chosen by lot 3 from the persons 

summoned to act as such, in such manner as the High Court 4 

may from time to time by rule direct : 

Provided that - - 

jirstj pending the issue under this section of rules for any 

Court, the practice now prevailing in such Court in respect to 

the choosing of jurors shall be followed ; 

secondly , in case of a deficiency of persons summoned, the 

not 1 attend- num ^ er °f jurors required may, with the leave of the Court, 

mg. be chosen from such other persons as may be present 5 ; and 

Trials be- thirdly , in the Presidency -towns — 

fore spe- / \ -n j i i J . 

cial jurorB. \ a ) 14 the accused person is charged with having committed 

an offence punishable with death, or 

(b) if in any other case a J udge of the High Court so directs, 
the jurors shall be chosen from the special jury list herein- 
after prescribed. 

1 But it is not an acquittal for the 3 i Bom. 462. 

purpose of sec. 403; see the explana- * See see. 266, supra, 

ion to that section. ^ 5 (jf the English practice of award- 

» ee e notifications mentioned ing a tales de circumstantibus. 

in the Appendix to this Code. 


cans. 

J urors 
chosen 
by lot. 

Proviso. 

Existing 

practice. 


Persons 
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277. As each jurox* is chosen, his name shall he called Names of 
aloud, and, upon his appearance, the accused shall be asked if be” called, 
he objects to be tried by such juror. 

Objection may then be taken to such juror by the accused or Objection 
by the prosecutor, and the grounds of objection shall be stated : to Juror8 ‘ 

Provided that, in the High Court, objections without Objection 
grounds stated shall be allowed to the number of eight on grounds 
behalf of the Crown and eight on behalf of the person or all stated, 
the persons charged. 

278. Any objection taken to a juror on any of the follow- 
ing grounds, if made out to the satisfaction of the Court, shall 
be allowed : — 

(a) some presumed or actual partiality in the juror 3 ; 

( h ) some personal ground, such as alienage, deficiency in the 
qualification required by any law or rule having the force of 
law for the time being in force, or being under the age of 
twenty-one or above the age of sixty years ; 


1 The following list of grounds of 
challenge, taken from the New York 
Code of Criminal Procedure, § 377, 
with some slight omissions and verbal 
changes, illustrates the presumed par- 
tiality here mentioned : — 

1. Consanguinity or affinity, within 
the ninth degree, to the person alleged 
to be injured bv the crime charged, 
or on whose complaint the prosecution 
was instituted, or to the accused. 

2. Bearing to him the relation of 
guardian or ward, attorney or client, . . . 
master or servant, landlord or tenant, ... 
or being in his employment on wages. 

3. Being a party adverse to the ac- 
cused in a civil suit, or having com- 
plained against, or been accused by 
him, in a criminal prosecution. 

4 Having served on a coroner’s 
jury which inquired into the death of 
the person whose death is the subject 
of the charge. 

5. Having served on a jury which 
has tried another person for the crime 
with which the accused is charged. 

6. Having been one of a jury for- 
merly sworn to try the same charge and 
whose verdict was set aside, or which 
was discharged without a verdict. 


7. If the crime charged be pun- 
ishable with death, the entertaining 
of such conscientious opinions as would 
preclude his finding the accused guilty. 

1 Actual partiality ’ is such a state of 
mind on the part of the juror, in re- 
ference to the case or to either party, 
as satisfies the Court, in the exercise 
of a sound discretion, that he cannot 
try the issue impartially and without 
prejudice to the substantial rights of 
the party challenging. But the pre- 
vious expression or formation of an 
opinion or impression with reference 
to the guilt or innocence of the ac- 
cused, or a present opinion or impres- 
sion in reference thereto, is not a 
sufficient ground of challenge for 
actual partiality, to any person other- 
wise legally qualified, if he declare 
on oath that he believes that such 
opinion or impression will not in- 
fluence his verdict, and that he can 
render an impartial verdict accord- 
ing to the evidence, and the Court is 
satisfied that he does not entertain 
such a present opinion or impression 
as would influence his verdict. See 
N. Y. Cr. Proc. Code, § 376. 


M 2 
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(c) his having’ by habit or religious vows relinquished all 
care of worldly affairs ; 

(d) his holding any office in or under the Court ; 

(e) his executing any duties of police or being entrusted 
with police-duties ; 

(/) his having been convicted of any offence which, in the 
opinion of the Court, renders him unlit to serve on the jury; 

(g) his inability to understand the language in which the 
evidence is given, or, when such evidence is interpreted, the 
language in which it is interpreted; 

(/') any other circumstance which, in the opinion of the 
Court, renders him improper as a juror. 


place of 

juror 

against 

whom ob> 

jection 

allowed. 


Foreman 


Decision of 279. Every objection taken to a juror shall he decided hv 
objection. . J 

the Court, and such decision shall be recorded and be final. 

Supply of if the objection is allowed, the place of such juror shall be 

supplied by any other juror attending in obedience to a 

summons and chosen in manner provided by section 276 ; or 

if there is no such other juror present, then by any other 

person present in the Court whose name is on the list of 

jurors, or whom the Court considers a proper person to serve 

Oil the jury, provided that no objection to such juror or other 

person is taken under section i;,S and allowed. 

280. When the jurors have been chosen, they shall appoint 
one of their number to he foreman. 

The foreman shall preside in thedebates of the jury, deliver 

the verdict of the jury, and ask any information the 

Court that is required by the jury or any of the jurors. 

If a majority of the jury do not, within such time as llm 
Judge thinks reasonable, agree in the appointment of a fore- 
man, he shall he appointed by the Court. 

281. When the foreman has been appointed, the jurors 
'‘‘a" be under the Indian Oaths Ad, i X; 5 

wiien juror 7 * <0Urs,i 11 O'ial by jurv, at anv time before 

ceases to tne return of the verdict qnr i.m,. r * . 

attend, etc. j s n)( , , 'V 3 JH,0r * ,n " n il ".V sulli.-u-.it cause, 

* *«#««• I rial, nr if 

m'HL St "* J B~. H,.-, . .. 

before Seeeb.eCeurl* the jerer, r, ' & | .. j, j"'* S llc "' 5 6i ' l"‘ r Jn, k 


Swearing 
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when 
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attendance, or if it appears that any juror is unable to under- 
stand the language in which the evidence is given, or, when 
such evidence is interpreted, the language in which it is inter- 
preted 1 , a new juror shall be added, or the jury shall be 
discharged and a new jury chosen. 

Jn each of such cases the trial shall commence anew. 

283. The Judge may also discharge the jury whenever the Discharge 

prisoner becomes incapable of remaining at the bar. of jury in 

case of 

D. — Choosing Assessors. prisoner’s 

284. When the trial is to be held with the aid of assessors, Agsesww3 

two or more shall be chosen, as the Judge thinks fit, from the llow 

i 1 , 1 chosen, 

persons summoned to act as such. 

285. If, in the course of a trial with the aid'of assessors, Procedure 
at any time before the finding, any assessor is, from any when 
sufficient cause, prevented from attending throughout the trial, unable to 
or absents himself, and it is not practicable to enforce his attend - 
attendance, the trial shall proceed with the aid of the other 
assessor or assessors. 

If all the assessors are prevented from attending, or absent 
themselves, the proceedings shall be stayed, and a new trial 
shall be held with the aid of fresh assessors. 


E . — Trial to cloze of Cam for Prosecution and Defence. 

286. AV hen the jurors or assessors have been chosen, the Opening 
prosecutor shall open his case by reading' from the Indian case for 

t, , n , * . 0 prosecu- 

1 onal t ode or other law the description of the offence charged tion. 


and stating shortly by what evidence he expects to prove the 
guilt of the accused. 

The prosecutor shall then examine his witnesses 2 . 

287. The examination of the accused duly recorded by or 
before the committing Magistrate shall be tendered by the 
prosecutor and read as evidenc 


1 This provision as to language was 
inserted bv the Select Committee. 

2 It is not enough to put in the 
depositions and allow the witnesses 
to be cross-examined upon them, 9 
Mad. 83. When the public prosecu- 
tor does not call a witness because he 
would not in his (the prosecutor’s) 
opinion speak the truth or support 
his case, the prosecutor should explain 


» 3 


his reason to the Court and offer to 
put the witness in the box for cross- 
examination, 7 All. 904. Where there 
has been a previous conviction, see 
sec. 310. 

3 before the accused is called up 
to enter on his defence. It must of 
course be first proved that the accused 
was the person who was examined 
and gave the deposition, 11 Cal. 580. 


Examina- 
tion of wit 
nesses. 

Examina- 
tion of ac- 
cused be- 
fore Magi s 
trate. 
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Evidence 288. The evidence of a witness duly taken 1 in the presence 
at prelimi- ^ t j ie accuse( l before the committing Magistrate may, in the 
quiry. 111 " discretion of the presiding Judge 2 , if such witness is produced 
and examined, be treated as evidence in the case 3 . 

Procedure 289. When the examination of the witnesses for the proseeu- 

amination tion ancl t,lG examination ( if an j) of tllc aceusotl are concluded, 
of wit- the accused shall be asked whether he means to adduce evidence. 
prosecu- 01 * If he says that lie does not, the prosecutor may sum up his 
tion. case; and if the Court considers that there is no evidence that 
the accused committed the offence, it may then, in a case tried 
with the aid of assessors, record a finding, or, in a case tried 
by a jury, direct the jury to return a verdict, of not guilty. 

If the accused or any one of several accused says that he 
means to adduce evidence and the Court considers that there 
is no evidence that the accused committed the offence, the 
Court may then, in a case tried with the aid of assessors, 
record a finding, or, in a case tried by a jury, direct the jury 
to return a verdict, of not guilty. 

If the accused or any one of several accused says that he 
means to adduce evidence, and the Court considers that there 
is evidence that he committed the offence, or if, on his saying 
that he does not mean to adduce evidence, the prosecutor 4 sums 
up his case and the Court considers that there is evidence that 
the accused committed the offence, the Court shall call on the 
accused to enter on his defence. 


Defence. 


290. The accused or his pleader may then open his case, 
stating the facts or law on which he intends to rely, and 
making such comments as he thinks necessary on the evidence 


for the prosecution. lie may 

1 As to the presumption that the 
evidence was duly taken, see the 
Evidence Act, sec. 8o. 

3 The exercise of this discretion hy 
a Sessions J udge is of course open to 
revision by the High Court on appeal, 
ii Bom. H. (j. 283, per West J. 

3 9 Mad. 85. This section does 
not enable a Court trying a cause to 
take a witness’s deposition bodily from 
the Magistrate’s record, and to treat 
it as evidence before itself, 7 All. 863, 
approving of Phear J.’s remarks in 


then examine his witnesses (if 

12 Ben. App. 15. The .Judge should 
put to the witnesses whom he pro- 
poses to contradict by their former 
statements the whole or such por- 
tions of their depositions as lie in- 
tends to rely upon in his decision, so 
as to afford them an opportunity of 
explaining their meaning, or denying 
that they had made any such state- 
ments, and so forth, 7 All. 863 4, 
per Straight .1, 

4 1 1 Bom. H. ( ioj. 
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any) and after their cross-examination and re-examination 
(if any) may sum up his case. 

291 . The accused shall he allowed to examine any witness 
not previously named by him, if such witness is in attendance; 
but he shall not, except as provided in sections 211 and 231, 
be entitled of right to have any witness summoned, other than 
the witnesses named in the list delivered to the Magistrate by 
whom he was committed for trial 1 . 

292 . If the accused, or any of the accused, has stated, 
when asked under section 289, that he means to adduce 
evidence, the prosecutor shall be entitled to reply 2 . 

293 . Whenever the Court thinks that the jury or assessors 
should view the place in which the offence charged is alleged 
to have been committed, or any other place in which any 
other transaction material to the trial is alleged to have 
occurred, the Court shall make an order to that effect, and the 
jury or assessors shall be conducted in a body, under the care 
of an officer of the Court, to such place, which shall be shown 
to them by a person appointed by the Court. 

Such officer shall not, except with the permission of the 
Court, suffer any other person to speak to, or hold any com- 
munication with, any of the jury or assessors, and, unless the 
Court otherwise directs, they shall, when the view is finished, 
be immediately conducted back into Court. 

294 . If a juror or assessor is personally acquainted with any 
relevant fact, it is his duty to inform the Judge that such is the 
case, whereupon he may be sworn, examined, cross-examined 
and re-examined in the same manner as any other witness, 

295 . If a trial is adjourned, the jury or assessors shall 
attend at the adjourned sitting, and at every subsequent 
sitting, until the conclusion of the trial 3 . 

296 . The High Court may, from time to time, make rules 4 
as to keeping the jury together during a trial before such 

1 Tlio Judge however may, if he sec. 2S9 that he meant to adduce evi- 


Right of 
accused as 
to exami- 
nation and 
summoning 
of wit- 


Prosecu- 
tor’s right 
of reply. 

• 

View by 
jury or as- 
sessors. 


When juror 
or assessor 
may be ex- 
amined. 


J ury or as- 
sessors to 
attend at 
adjourned 
sitting. 
Locking-up 
jury. 


thinks fit, permit the summoning of 
witnesses not so named, 8 All. 668. 

3 In applying secs. 289 and 292 the 
construction most favourable to the 
prisoner should he adopted, 10 Cal. 
1024 ; and see 14 Cal. 245. Where 
the accused stated when asked under 


dence and on further consideration did 
not do so, the Court should not from 
this circumstance make a presumption 
adverse to him, 10 Cal. 140. 

5 Sec secs. 318 and 332, infra. 

4 See the Bombay Government Ga- 
zette , 24th June 1875, Parti, p.653. 
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Court lasting for more than one day, and, subject to such 
rules, the presiding Judge may order whether and in what 
manner the jurors shall be kept together under the charge of 
an officer of the Court, or whether they shall be allowed to 
return to their respective homes. 

F— Conclusion of Trial in Cases tried by Jury. 

Charge to 297. In cases tried by jury, when the case for the defence 
jury ’ and the prosecutor’s reply (if any) are concluded, the Court 
shall proceed to charge the jury, summing up the evidence for 
the prosecution and defence 1 , and laying down the law by 
f which the jury are to be guided -. 


1 Tlie J udge should give a full and 
detailed statement of the evidence on 
both sides ; he should point out the 
legal bearing of it, 3 8uth. Or. 69 ; 
and what weight the jury ought to 
attach to the several parts. His 
omission to do so, if the accused is 
thereby prejudiced, amounts to such 
an error in law as would justify a 
Court of Appeal in setting aside the 
verdict, 5 Horn. H. C., Or. Ca. 85, 
94; and see 9 Suth. Or. 51. He 
should tell the jury what are the 
principal points in the evidence, and 
how they bear for or against the pri- 
soner, 6 8uth. Or. 72 : 25 Suth. Or. 54. 
He may warn them not to disbelieve 
a mass of otherwise consistent evi- 
dence because in minor and imma- 
terial points the witnesses made dif- 
ferent statements, 1 Suth. Or. 1 7. 
Of course, where there is no legal evi- 
dence for the prosecution, the judge 
should direct the jury to acquit, 7 
Suth. Or. 39. If it be necessary to 
refer to a previous conviction of the 
accused, he should tell them to try 
the present case on its own merits, 
and warn them not to allow the pre- 
vious conviction to influence their 
minds, 6 Suth. Or. 64, per Norman J. 
He should not give a positive opinion 
as to the guilt or innocence of the 
prisoner, as Native juries are too apt 
to follow it, without paying any atten- 
tion to the facts of the ease, 1 Suth. 
Or. 26, per Glover J. ; but see Suth. 
1864, C r * 5, per Jackson J. Nor 


should be tell the jury that the pri- 
soner had previously been of bad 
character, 1 o Suth. Or. 39. N or should 
he suggest that the prisoner be re- 
commended to mercy, 14 Suth. Or. 46. 
Nor should he say that a witness is 
deserving of credit when there is no evi- 
dence on the subject, 10 Suth. Or. 5S. 

so far as to make them under- 
stand the law as bearing on the 
facts, 8 Oal. 751, per Field J. For 
instance, where the prisoner is 
charged under sec. 304 of the Renal 
Code, the Judge should point out the 
distinction between the two classes of 
culpable homicide mentioned in that 
section, and direct them to find 
specially under which, if either, the 
prisoner was guilty, 6 Hen. Appx. 
8f>. So on the trial of prisoners for 
the offence of belonging to a gang of 
persons associated for the purpose of 
habitually committing thefts (Renal 
Code, sec. 401), the Judge should 
point out clearly, I. the necessity of 
proof of ass<<ciation, and, 2. the need 
of proving that that association was 
for the purpose of habitual theft, and 
that habit is to be proved by an 
aggregate of acts, 6 Mad. IT. C. 121. 
So where the evidence of an accom- 
plice is uncorroborated, the Judge 
should tell the jury that it is unsafe 
and contrary both to prudence and 
practice to convict on such evidence, 
6 Horn. H. (A, (’r. Ca. 37: see, too, 
1 Mftd. 394: 1 R»oin. 475 : 21 Suth. 
Cr. 69 ; and, where the accomplice 
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298. I11 such cases, it is the duty of the Judge — Duty of 

(1 a ) to decide all questions of law arising in the course of Judge ‘ 
the trial, and especially all questions as to the relevancy of facts 
which it is proposed to prove, and the admissibility of evi- 
dence 1 or the propriety of questions asked by or on behalf of 
the parties ; and, in his discretion, to prevent the production 
of inadmissible evidence, whether it is or is not objected to by 
the parties ; 

(/>) to decide upon the meaning and construction of all 
documents given in evidence at the trial 2 ; 

(e) to decide upon all matters of fact which it may be 
necessary to prove in order to enable evidence of particular 
matters to be given 3 ; 

(^/) to decide whether any question which arises is for him- 
self or for the jury, and upon this point his decision shall bind 
the jurors 4 . 

The Judge may, if lie thinks proper, in the course of his 
summing up, express to the jury his opinion upon any question 
of fact, or upon any question of mixed law and fact, relevant 
to the proceeding \ Wmtrations. 

(a) It is proposed to prove a statement made by a person not 
being a witness in the ease, on the ground that circumstances are 
proved which render evidence of such statement admissible. 


speaks as to two or more persons 
having been concerned in the same 
offence, that his testimony should be 
confirmed as to all the prisoners, not 
only as to the circumstances of the 
case, but also as to the identity of the 
prisoners, 3 Bom. If. O., Cr. ( a. 57. 

But the Judge should not argue 
and dispose of legal objections raised 
by the prisoner's counsel, 8 Sutli. Cr. 
S8, col. 1. He should ‘ lay down ' the 
law, but not discuss it. See S Cal. 

739 - 

As to setting aside a verdict where 
the J udge has misdirected the jury, 
see secs. 423, cl. (/£), 537. The question 
for the Appellate Court to consider is 
whether the tendency of the charge 
has been upon the whole to give a cor- 
rect or an incorrect direction to the 
mind of the jury. It would bo wrong 
to criticise the direction of a J udge in 


a Mufassal Court as if it were the 
charge of a J udge in an English Court 
of Assize, 12 Suth. Cr. 80, per Jack- 
son J. 

1 As e. g. whether a communication 
is privileged or not, 10 Suth. Cr. 14. 

u There is no exception in case of a 
libel or a threatening letter ; see in 
England, Taylor, §§ 46, 47. 

3 as. for instance, when the ques- 
tion is whether a confession should be 
excluded on account of some previous 
threat or promise, Taylor, § 23. 

4 See more as to the duties of a 
J udge, 20 Suth. Cr. 41 , per Markby J . 

8 But where the jury say they are 
uncertain as to the section of the 
Penal Code applicable to the case of 
one of the prisoners, the Judge ought 
not to hand them a copy of the Code 
leaving them to decide under what 
section the offence fell, 14 Gal. 164. 
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It is for the Judge, and not for the jury, to decide whether the 
existence of those circumstances has been proved. 

(b) It is proposed to give secondary evidence of a document the 
original of which is alleged to have been lost or destroyed. 

It is the duty of the Judge to decide whether the original has 
been lost or destroyed. 

Duty of 299 . It is the duty of the jury— 

i UI > (a) to decide which view of the facts is true, and then to 

return the verdict which under such view ought, according to 
the direction of the Judge, to be returned ; 

(b) to determine the meaning of all technical terms (other 
c than terms of law) and words used in an unusual sense which 

it may be necessary to determine, whether such words occur 
in documents or not 1 ; 

(c) to decide all questions which according to law are to be 
deemed questions of fact 2 3 ; 

(rl) to decide whether general indefinite expressions do or 
do not apply to particular cases, unless such expressions refer 
to legal procedure, or unless their meaning is ascertained by 
law, in either of which cases it is the duty of the Judge to 
decide their meaning. 

Illustrations. 

(a) A is tried for the murder of B. 

It is the duty of the Judge to explain to the jury the distinction 
between murder and culpable homicide, and to tell them under what 
views of the facts A ought to be convicted of murder, or of culpable 
homicide, or to be acquitted. 

It is the duty of the jury to decide which view of the facts is true, 
and to return a verdict in accordance with the direction of the 
Judge, whether that direction is right or wrong, and whether they 
do or do not agree with it \ 

(b) The question is whether a person entertained a reasonable 
belief on a particular point, — whether work was done with reason- 
able skill or due diligence. 

Each of these is a question for the jury. 


1 Taylor, § 45. 

2 e. g. whether a provocation was 
grave and sudden enough to prevent 
the offence from amounting to mur- 
der (Penal Code, sec. 300), 11 Cal. 
412. The jury decide whether the 
accused has been previously convicted, 
21 Suth. Cr. 40. 

3 When the existence of a specific 
intention is essential to the com- 


mission of a crime, it is probable 
(though the law nowhere says so) that 
the jury, in deciding whether au 
offender had that intention, should 
take into account the fact that he was 
drunk when he did the act which, if 
coupled with that intention, would 
constitute such crime. See Stephen’s 
Digest, art. 29. 
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300. In cases tried by jury, after the Judge has finished Retire- 
his charge, the jury may retire to consider their verdict. SoMider. 

Except with the leave of the Court, no person other than 
a juror shall speak to, or hold any communication with, any 
member of such jury. 


301. When the jury have considered their verdict, the 
foreman shall inform the Judge what is their verdict, or what 
is the verdict of a majority. 

302. If the jury are not unanimous, the Judge may require 
them to retire for further consideration. After such a period 
as the Judge considers reasonable, the jury may deliver their 
verdict, although they are not unanimous. 

303. Unless otherwise ordered by the Court, the jury shall 
return a verdict 1 on all the charges on which the accused is 
tried, and the Judge may ask them such questions as are 
necessary to ascertain what their verdict is 2 . 

Such questions and the answers to them shall be recorded. 

304. W hen by accident or mistake a wrong verdict is 
delivered, the jury may, before or immediately after it is re- 
corded, amend the verdict, and it shall stand as ultimately 
amended. 

305. When in a case tried before a High Court the jury 
are unanimous in their opinion, or when as many as six are of 
one opinion and the Judge agrees with them, the Judge shall 
give judgment in accordance with such opinion. 

When in any such case the jury are satisfied that they will 
not be unanimous, but six of them are of one opinion, the 
foreman shall so inform the Judge. 

If the Judge disagrees with the majority, he shall at once 
discharge the jury. 

If there are not so many as six who agree in opinion, the 
Judge shall, after the lapse of such time as lie thinks reasonable, 
discharge the jury. 


Delivery of 
verdict. 


Procedure 
where jury 
differ. * 


Verdict 
on each 
charge. 
Question- 
ing jury. 

Questions 
& answers 
recorded. 
Amending 
verdict. 


Verdict 
in High 
Court 
when to 
prevail. 


Discharge 
of jury 
in other 
cases. 


1 in any form they think fit, S Ben. 

557. 563. 

3 21 Suth. Cr. 1, and see 9 Cal. 53. 
But he should not make minute in- 
quiries to learn the nature of the 


majority and its opinion, so that he 
may have the opportunity of accepting 
or refusing that opinion as a verdict, 
according as it coincides with his own 
opinion or not, 10 Cal. 144. 
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onfi When in a ease tried before the Court of Session the 
J„L does not think it necessary to express disagreement 
with the verdict of the jurors or with a majority of the jurors, 
lan dm 11 crive judgment accordingly. 

If the accused « "* ’'“ ,l <?? 

of acquittal. If the accused is convicted, the Judge shall pass 

sentence on him according to law. 

307 If in any such case the Sessions Judge disagrees with 
the verdict of the jurors, or of a majority of the jurors, on all 
or any of the charges on which the accused has been tried so 
completely that he considers it necessary for the ends of justice 
to submit the case to the High Court', he shall submit the 
case accordingly, recording the grounds of lus opinion, and 
when the verdict is one of acquittal, stating the offence which 

he considers to have been committed. 

Whenever the Judge submits a case under this section, he 
shall not record judgment of acquittal or ol conviction on any 
of the charges on which the accused has been tried, but lie may 
either remand the accused to custody or admit him to bail. 

In dealing with the case so submitted the High Court may 
exercise any of the powers which it may exercise on an appeal 2 ; 
but it may acquit or convict the accused of any offence <>f 
which the jury could have convicted him upon the charge 
framed and' placed before it ; and, if it convicts him, may pass 
such sentence as might have been passed by the ( <>urt of 
Session 3 . 

G. — lle-f rial of Aectiml offer Discharge of Jury. 

308. Whenever the jury is discharged, the aecused shall he 
detained in custody or on hail (as the case may he), and shall 
he tried hy another jury, unless the Judge considers that he 

1 i Bom. 526, 527. 

2 11 Ben. 19. It may, for example, 
send for additional evidence and deal 
with the case generally; see chap, 
xxxi. 

3 Tliis casts the functions Both of 
the Judge and the jury on the High 
Court, and thus differentiates its 
position very widely from that of the 
superior Courts in Engl ami, 1 Bom. 

12, 13, per West . 1 ., on the corre- 


sponding clause of Act X of 1872. 
Nevertheless, the High Court should 
not set aside the verdict of a jury 
unless it ho perverso and patently 
wrong, or may have been induced hy 
an error of the Judge, ihid. Bee 9 
Cnl. 53 : 1 1 Cal. 83 : 10 Bom. 497. 

That a trial is not ‘ concluded 
until judgment and sentence are 
passed, see 9 All. 424, and L. K.. 9 

Q. P- 350- 
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should not be re-tried, in which ease the Judge shall make an 
entry to that effect on the charge, and such entry shall operate 
as an acquittal . 

H. — Conclusion of Trial hi Cases tried with Assessors . 

309 . When, in a case tried with the aid of assessors, Delivery 
the case for the defence and the prosecutor's reply (if any) ? o f n ^“ 
are concluded, the Court may sum up the evidence for the assessors, 
prosecution and defence 1 , and shall then require each 2 of 
the assessors to state his opinion orally, and shall record such 
opinion 3 . 

The Judge shall then 4 give judgment ; but in doing so shall Judgment, 
not be bound to conform to the opinions of the assessors. 

If the accused is convicted, the J udge shall pass sentence 
on him according to law. 


1. — Procedure in Case of precious Conviction. 

310 . In the case of a trial by jury or with the aid of asses- Procedure 

sors, where the accused is charged with an offence committed p^ e C ^ 0 e U g f 

after a previous conviction for anv offence, the procedure laid convic- 
tion. 


1 7 Ben. 63. The object of this pro- 

vision is to enable the Sessions Judge 
in long or intricate cases to place the 

evidence in an intelligible form so as 
to assist the assessors in arriving at a 
reasonable conclusion, 9 Cal. S76. Al- 
though there was and is no provision 
requiring the J udge to charge the 

assessors or lay dow n the law, the 1 1 igh 
Court of Madras (4 Mad. H. C., Ru- 
lings, vii) thought that, in eases turn- 
ing on the evidence of an accomplice, 
the J udge should inform the assessors, 
first, that there is no rule of law pro- 
hibiting the conviction of an offender 
upon the uncorroborated evidence of 
an accomplice ; secondly, that, as a 
general rule, it is considered unsafe 
to convict upon such evidence ; and, 
thirdly, to point at any circumstances 
in the particular case which, in the 
opinion of the Judge, afford a suffi- 
cient reason for relying upon the 
evidence in that case. So in capital 
cases, the J udge should explain the 


difference between culpable homicide 
and murder, 3 811th. Cr. iS. So 
where the prisoner pleads not guilty, 
and the Public Prosecutor does not 
offer evidence in support of the 
charge, the Judge ought to instruct 
the assessors that the} 7- are bound 
to find the prisoner not guilty, 4 
Mad. II. C., Rulings, xxxix. And he 
should call their attention to gross 
discrepancies and impossible mis- 
statements made by witnesses, if the 
assessors failed to notice them, 5 
Suth. Cr. 70, 71, col. 1. 

-i The Court should not receive the 
opinion of all the assessors combined, 
as delivered through one of them. 

3 He must record the grounds of 
each assessor’s opinions, 3 Suth. Or. 6, 
whether the prisoner is acquitted or 
convicted. Seeus 7 Bom. H. C., Cr. 
Ca. 82 (1S70). 

4 Not necessarily at once ; see sec. 
366, infra. 



174 


THE CODE OF CRIMINAL PROCEDURE. 


down in sections 271, 2 86, 305, 306 and 309 shall be modified 
as follows : — 

{a) The part of the charge stating the previous conviction 
shall not be read out in Court, nor shall the accused be asked 
whether he has been previously convicted as alleged in the 
charge, unless and until he has either pleaded guilty to, or 
been convicted of, the subsequent offence. 

(b) If he pleads guilty to, or is convicted of, the subsequent 
offence, he shall then be asked whether he has been previously 
convicted as alleged in the charge. 

(c) If he answers that he has been so previously convicted 
the Judge may proceed to pass sentence on him accordingly ; 
but, if he denies that he has been so previously convicted, or 
lefuses to, or does not, answer such question, the jury or the 
Court and the assessors (as the case may be) shall then inquire 
concerning such previous conviction, and in such case (where 
the trial is by jury) it shall not be necessary to swear the 
jurors again 1 . 




- a* isi oj Juror * jor llojh 

for that Court 




1 


book." 9 ' 311 - Iu 680,1 Presidency-town, the jurors’ hook for this 
year current when this Code comes into force shall he taken 
as containing a correct list of persons liable to serve as jurors 
under this chapter. 

rfSr Pr persons wll0se n »nw* are entered in the jurors’ book 
jurors. as being liable to serve on special juries only shall he deemed 
to be persons privileged and liable to serve only as special 
jurors under this chapter during the year for which the said 
list has been prepared. 

Number of 312 The names of not more than four 2 hundred persons 

all at finv nrtn I ,. ...a t ■ . . 1 


special - man mui- Hundred pc 

S 13 at 0nc timo ‘"'«'rcd in the special jurors’ list 


jurors. 


Lists of 


common . ^ ie Clerk of the Crown shall, before the first day of 
and spe- A P r H in each year and t i i , J 

was suggested. ‘ tc 01 * Mrvnf' (>ftze/te f .Sup- 

plement, 35th April, 1876. 
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(a) a list of all persons liable to serve as common jurors ; and 

(5) a list of persons liable to serve as special jurors only. 

Regard shall be had, in the preparation of the latter list, to 
the property, character and education of. the persons whose 
names are entered therein. 

No person shall be entitled to have his name entered in the 
special jurors' list merely because he may have been entered in 
the special jurors' list for a previous year. 

The Governor General in Council in the case of the High 
Court at Calcutta, and, in the ease of other High Courts, the 
Local Government, may exempt any salaried officer of Govern- 
ment from serving as a juror. 

The Clerk of the Crown shall, subject to such rules as Discretion 
aforesaid, have full discretion to prepare the said lists as seems preparing 
to him to be proper, and there shall be no appeal from, or ii8ts * 
review of, his decision. 

314 . Preliminary lists of persons liable to serve as common Publica- 
jurors and as special jurors, respectively, signed by the Clerk of i^°p re . 
the Crown, shall be published once in the local official Gazette liminary 
before the fifteenth day of April next after their preparation. vise d. 

Revised lists of persons liable to serve as common jurors 
and special jurors, respectively, signed as aforesaid, shall be 
published once in the local official Gazette before the first day 
of May next after their preparation. 

Copies of the said lists shall be affixed to some conspicuous 
part of the Court-house. 

315 . Out of the persons named in the revised lists aforesaid, Number 

1 . , of jurors to 

there shall be summoned for each sessions in each Presidency- be sum- 

town at least twenty-seven of those who are liable to serve p^_ d m 

on special juries, and fifty-four of those who are liable to serve dency- 
. . town. 

on common juries. 

No person shall be so summoned more than once in six 
months unless the number cannot be made up without him. 

If, during the continuance of any sessions, it appears that Supple- 
the number of persons so summoned is not sufficient, such lemons, 
number as may be necessary of other persons liable to serve as 
aforesaid shall be summoned for such sessions. 
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Summon- 316 . Whenever a High Court has given notice of its in- 
ouiide°tL tention to hold sittings at any place outside the Presidency- 
Presi- towns for the exercise of its original criminal jurisdiction, the 

fowns. Court of Session at such place shall, subject to any direction 

which may be given by the High Court, summon a sufficient 
number of jurors from its own list, in the manner hereinafter 
prescribed for summoning jurors to the Court of Session. 


Military 317, In addition to the persons so summoned as iurors 

iurors . « 1 1 

the said Court of Session shall, if it thinks needful, after 
communication with the Commanding Ollieer, cause to be sum- 
moned such number of Commissioned and Non-commissioned 
officers in Her Majesty’s Army resident within ten miles of 
its place of sitting, as the Court considers to be necessary to 
make up the juries required for the trial of persons charged 
with offences before the High Court as aforesaid. 

All otheeis so summoned shall be liable to serve on such 
. juries notwithstanding anything contained in this Code; but 
no such officer shall be summoned whom bis Commanding 
Officer desires to have excused on the ground of urgent 
military duty, or for any other special military reason. 


juwsto 318 : Any l ,erson sumnl0l| ed under section 313, section 316 
attend. or section 317, who without lawful excuse fails to attend as 
required by the summons, or who, having attended, departs 
without having obtained the permission of the Judge, or fails 
to attend after an adjournment of the Court after being 
ordered to attend, shall be deemed guilty of a contempt and 
be hable by order of the Judge to such line as he thinks lit; 
and, in default of payment of such line, to imprisonment in 
the civil jail until the fine is paid. 

A. List of Juror* and Ancmnfor Court of Suwon, and 
summoning Juror* and Aneuon for that Court. 

w“ b e‘« *° • 319 ; AH male I ,ersons ,,<;, «een the ages of twenty-one and 

SSE “ l ££“* " to 

eas jmois or assessors at any trial held within the District 
m which they reside. 

S.T Jf • : lv „ MIAy 

serve as jurors or assessors, nuitiely : — 
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(a) officers in civil employ superior in rank to a District 
Magistrate ; 

(£) Judges; 

(c) Commissioners and Collectors of Revenue or Customs ; 

(1 d ) Persons engaged in the preventive service in the Cus- 
toms Department; 

(?) Persons engaged in the collection of the revenue whom 
the Collector thinks fit to exempt on the ground of official 
duty ; 

(/) Persons actually officiating as priests or ministers of 
their respective religions ; 

(y) Persons in Iler Majesty’s Army, except when, by any 
law in force for the time being, they are specially made liable 
to serve as jurors or assessors ; 

(//) Surgeons and others who openly and constantly practise 
the medical profession ; 

(/) Persons employed in the Post-office and Telegraph De- 
partments ; 

(j) Persons exempted from personal appearance in Court 
under the provisions of the Code of Civil Procedure, sections 
640 and 641. 

(/*) Other persons exempted by the Local Government from 
liability to serve as jurors or assessors 1 . 

321 . The Sessions Judge, and the Collector of the District List of 
or- such other officer as the Local Government appoints in this ^gessor^ 
behalf 2 , shall prepare and make out in alphabetical order a list 

of persons liable to serve as jurors or assessors and qualify 
in the judgment of the Sessions Judge and Collector or other 
officer as aforesaid to serve as such, and not likely to be suc- 
cessfully objected to under section 278, clauses ( b ) to (//), both 
inclusive. 

The list shall contain the name, place of abode and quality 
or business of every such person ; and if the person is an 
European or an AmAiean, the list shall mention the race to 
which lie belongs. 

322 . Copies of such list shall be stuck up in the office Publi- 
of the Collector or other officer as aforesaid, and in the Court- j^ oa of 

1 See notification!? in Macpherson’s Litf.*, 1SS4, pp. 126, 127* 1 • 

a Ibid. p. *52. 

VOL. II. 


N 
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houses of the District Magistrate and of the District Court, 
and in some conspicuous place in the town or towns in or near 
which the persons named in the list reside. 

Objections 323. To every such copy shall be subjoined a notice stating 
to list. that objections to the list will be heard and determined by the 
Sessions Judge and Collector or other officer as aforesaid, at 
the Sessions Court-house, and at a time to be mentioned in 
the notice. 


Revision of 324. For the hearing of such objections, the Sessions Jiuffie 
shall sit with the Collector or other officer as aforesaid, and 
shall, at the time and place mentioned in the notice, revise the 
list and hear the objections (if any) of persons interested in the 
amendment thereof, and shall strike out the name of any 
person not suitable in their judgment to serve as a juror or as 
an assessor, or who may establish his right to any exemption 
from service given by section 320 , and insert the name of any 
person omitted from the list whom they deem qualified for 
such service. 

In the event of a difference of opinion bet ween the Sessions 
Judge and the Collector or other officer as aforesaid, the name 
of the proposed juror or assessor shall be omitted from the list. 

A copy of the revised list shall be signed by the Sessions 
Judge and Collector or other officer as aforesaid and sent to 
the Court of Session. 

Any order of the Sessions Judge and Collector or other 

gficer as aforesaid in preparing and revising flic list shall be 
final. 

Any exemption not claimed under this section shall be 
deemed to be waived until the list is next revised. 

^vision of ^ 1G ^ so I ,rc l )Jim l and revised shall lie again revised 

list. once in every year. 

The list so revised shall ho deemed a new list, and shall he 

subject to all the rules hereinbefore contained as to the list 
originally prepared. 


District 326. The Sessions , 

Magistrate 1 , , p 

to summon tcast before the day wh 

ZeZrf holdin 8' tht ‘ sessions, s 


shall ordinarily, three days at 
may from time to time fix for 
letter to flu* District Magis- 
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tratc 1 requesting* him to summon as many persons named in 
the said revised list as seem to the Sessions Judge to be 
needed for trials by jury and trials with the aid of assessors at 
the said sessions, the number to be summoned not being less 
than double the number required for any such trial. 

The names of the persons to be summoned shall be drawn 
by lot in open Court, excluding those on the revised list who 
have served within six months, unless the number cannot be 
made up without them ; and the names so drawn shall be 
specified in the said letter. 


327. The Court of Session may direct jurors or assessors Power to 
to be summoned at other periods than the period specified in another 1 set 
section 326, wdien the number of trials before the Court renders of jurors or 
the attendance of one set of jurors or assessors for a whole 
session oppressive, or whenever for other reasons such direction 

is found to be necessary. 

328. Every summons 2 to a juror or assessor shall be in Form and 
w r riting, and shall require his attendance as a juror or gammons! 
assessor, as the case may be, at a time and place to be therein 
specified. 

329. Where any person summoned to serve as a juror or W’hen Go- 

assessor is in the service of Government or of a Railway Com- ^Railway 

pany, the Court to serve in which he is so summoned may servant 

. . . .... . . . , • a may be ex- 

excuse his attendance 11 it: appears, on the representation or cuse( p 

the head of the office in which he is employed, that he cannot 

serve as a juror or assessor, as the case may be, without i0 

convenience to the public. 

330. The Court of Session may, for reasonable cause, Excusing 

excuse any juror or assessor from attendance at any particular of j uro ‘ ror 
session. assessor. 


331. At each session, the said Court shall cause to be made List of ^ 
a list of the names of those who have attended as jurors and assessors 
assessors at such sessions. attending. 

Such list shall be kept with t lie list of the jurors and 
Assessors as revised under section 324. 

A reference shall be made in the margin of the said revised 


1 See form of precept. Sched.Y. No. 32. 

N 2 


3 See form, Sched.Y. No. 33. 
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list to each of the names which are mentioned in the list 
prepared under this section. 

Penalty for 332. Any person summoned to at tend as a juror or as an 
non-at- assesS or who, without lawful excuse, fails to attend as required 
by the summons, or who, having attended, departs without 
sessor. } iav mcp obtained the permission of the Court or fails to attend 
after an adjournment of the Court after being ordered to 
attend, shall be liable, by order 1 of the Court of Session, to a 
fine not exceeding one hundred rupees. 

Such fine shall be levied by the District Magistrate by 
C attachment and sale of any moveable property belonging to 

such juror or assessor within the local limits of the jurisdiction 
of the Court making the order. 

In default of recovery of the fine by such attachment and 
sale, such juror or assessor may by order of the Court of 
Session be imprisoned in t lie civil jail for the term ol lit teen 
days, unless such fine is paid before the end of the said term. 

L. — Special Provision* Jur IPajh ('onrls. 

Power of 333. At any stage of any trial before a High Court under 
Generafto this Code before the return of the verdict, the Advocate 
stay prose- General may, if he thinks fit, inform the Court on behalf of 
cution. jj er ^fajesty that he will not further prosecute the defendant 
upon the charge; and thereupon all proceedings on such 
charge against the defendant shall be stayed, and lie shall be 
discharged of and from the same. But such discharge shall 
At amount to an acquittal unless the presiding Judge other- 
wise directs. 


Time of 334. For the exercise of its original criminal 
holdm g sit- eyer y H jg h Court; shall hold sittings on such 
such convenient intervals as the Chief Justice o 
from time to time appoints. 


jurisdiction, 
days and Tit 
f such Court 


h*ld? 0 *’t The ^igh Court shall hold its sittingsat the place at 

tings. g which it now holds them, or at such other place (if any) as 
the Governor General in Council in the case of the High 
Court at Fort William, or the Loral Government in the case 
of the other High Courts, may direct. 

1 There is no appeal from thin order, sec. 404, infra. Hut see 8 Sutli. Cr. 83. 
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But it may, from time to time, in the case of the High 
Court at Fort William with the consent of the Governor 
General in Council, and in all other cases with the consent of 
the Local Government, hold sittings at such other places 
within the local limits of its appellate jurisdiction as the 
High Court appoints. 

Such ofhter as the Chief Justice directs shall give notice Notice of 
beforehand in the local official Gazette of all sittings intended 81ttm S 8, 
to be held for the exercise of the original criminal jurisdiction 
of the High Court. 

336 . The High Court may direct that all European British Place of # 
subjects and persons liable to be tried by it under section 214, European 
who have been committed for trial by it within certain British 
specified districts or during certain specified periods of the 8ubject8, 
year, shall be tried at the ordinary place of sitting of the 
Court, 

or direct that they shall be tried at a particular place 
named. 


CHAPTER XXIV. 


OKXKRAL PROVISIONS AS TO INQUIRIES AND TRIALS. 

337 . In the case of any offence triable exclusively by the Tender of 
Court of Session or High Court, the District Magistrate, a ^omplke 
Presidency Magistrate, any Magistrate of the first class 
inquiring into the offence, or, with the sanction of the District 
Magistrate, any other Magistrate *, may, with the view 8f 
obtaining the evidence of any person 2 supposed to have been 
directly or indirectly concerned in, or privy to, the offence 
under inquiry, tender a pardon to such person on condition of 
his making a full and true disclosure of the whole of the 
circumstances within his knowledge relative to such offence, 
and to every other person concerned, whether as principal or 
abettor in the commission thereof 3 . 

1 See sec. 529 {//), infra. 3 As to the Magistrate's duty to ex- 

3 A pardon may be tendered under plain the condition, see 4 Ben. Appx. 
this section to a prisoner who has 51: 12 Suth. Cr. 80, S. C. Where the 

pleaded guilty ; but not it seems to approver retracted his statement, see 

one who lias pleaded guilty and been 5 N. W. I\ 217 : 10 Bom. 190. 
convicted on his plea, 7 All. 160. 
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Power 
to direct 
tender of 
pardon. 


Commit* 
ment of 
person to 
whom par- 
don has 
been ten- 
dered. 


Every person accepting a tender under this section shall be 
examined as a witness in the ease. 

Such person, if not on bail, shall be detained in custody 
until the termination of the trial by the Court of Session or 
High Court, as the ease may be. 

Every Magistrate, other than a Presidency Magistrate, 
who tenders a pardon under this section, shall # reeord his 
reasons for so doing; and when any Magistrate has made 
such tender and examined the person to whom it has been 
made, he shall not try the ease himself, although the offence 
which the accused appears to have committed may be triable 
by such Magistrate. 

338. At any time after commitment, but before judg- 
ment is passed, the Court to which the commitment is 
made may, with the view of obtaining on the trial the 
evidence of any person supposed to have been directly or 
indirectly concerned in, or privy to, any such offence 1 , 
tender, or order the committing Magistrate or the District 
Magistrate to tender, a pardon on the same condition to such 
person. 

339. Where a pardon has been tendered under section 337 
or section 338 , and any person who has accepted such tender 
has, either by wilfully concealing anything essential or by 
giving false evidence, not complied with the condition on which 
the tender was made, he may be tried for the offence in respect 
of which the pardon was so tendered, or for any other offence 
of which he appears to have been guilty in connection with 
the same matter 

The statement made by a person who has accepted' a 
tender of pardon may be given in evidence against him when 
the pardon has been withdrawn under this section. 

No prosecution for the offence of giving false evidence in 


1 These words merely exclude the 
case of a man who has actually been 
convicted of the offence, not the case 
of a man who, though admitted to be 
a party to the offence, is unconvicted, 
7 All. 163. But the offence must be 


' triable exclusively by the Court of 
Session or High Court’: see sec. 337 
and 10 Cal. 936. 

2 The pardon may be withdrawn 
at any time, 8 Cal. 560. 
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respect of such statement shall be entertained without the 
sanction of the High Court 1 . 


340. Every person accused before any Criminal Court may 
of right be defended by a pleader 2 3 . 

341. If the accused, though not insane a , cannot be made 
to understand the proceedings 4 , the Court may proceed with 
the inquiry or trial ; and, in the case of a Court other than a 
High Court, if such inquiry results in a commitment, or if 
such trial results in a conviction, the proceedings shall be for- 
warded to the High Court with a report of the circumstances 5 
of the case, and the High Court shall pass thereon such order 
as it thinks fit. 


Right of 
accused to 
be de- 
fended. 
Procedure 
where ac- 
cused does 
not under- 
stand pro- 
ceedings. 


342. For the purpose of enabling the accused to explain Power to 
any circumstances appearing in the evidence against him 6 , 
the Court may, at any stage of any inquiry or trial 7 , without cused. 
previously warning the accused, put such questions to him as 
the Court considers necessary, and shall, for the purpose afore- 
said, question him generally on the case after the witnesses 
for the prosecution have been examined, and before he is 
called on for his defence. 

The accused shall not render himself liable to punishment 
by refusing to answer such questions, or by giving false 
answers to them ; but the Court and the jury (if any) may 
draw such inference from such refusal or answers as it thinks 
just. 

The answers given by the accused may be taken into 


1 As to the admissibility of a depo- 
sition by a person to whom a pardon 
has been tendered which is subse- 
quently revoked, see 11 Cal. 5 So. 

* Sec. 4, cl. (m\ supra. This sec- 
tion does not apply when the Court 
is exercising its powers of revision ; 
see sec. 440, infra. 

3 When he is insane see chap, 
xxxiv, infra. 

1 As, for instance, when he is deaf 
md dumb; see 22 Suth. Cr. 35, 72. 

* Before reporting the circumstances 

he Court must finish the inquiry or 

rial. 


* and only for this purpose, I 
Mad. H. C. 199: 6 Cal. 279. The 
Court must not cross-examine the 
accused, 6 Cal. 102 : 10 Cal. 143. See 
supra, p. 20. But see 5 All. 253. The 
Court should not put questions to the 
prisoner during his trial with a view 
to supplement the evidence for the 
prosecution, 3 Bom. H. C.,Cr. Ca. 51. 
As to examining one of two accused 
persons in the absence of his fellow- 
prisoner, see 6 Bom. 124: 7 Cal. ^5* 

7 after evidence is recorded against 
him, 9 Mad. 224. 
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consideration in sucli inquiry or trial, and put in evidence for 
or against him in any other inquiry into, or trial for, any 
other offence which such answers may tend to show he has 
committed. 

No oath shall he administered to the accused. 


No Influ- 343. Except as provided in sections 337 and 338 , no 
used to *in- influence, by means of any promise or threat or otherwise, 
duce dis- shall be used to an accused person to induce him to disclose or 
closures, an y matter within his knowledge 1 . 


Power to 344. If, from the absence of a witness 2 or any other 
or ad/oTrn reasonable cause 3 , it becomes necessary or advisable to post- 
proceed- pone the commencement of, or adjourn, any inquiry or trial, 
the Court may, by order in writing, stating the reasons there- 
for 4 , from time to time postpone or adjourn the same on such 
terms as it thinks lit, for such tune as it considers reasonable 
and may by a warrant remand the accused if in custody 5 : 
Remand. Provided that no Magistrate shall remand an accused 
person to custody under this section for a term exceeding 
fifteen days at a time. 


Reasonable 
cause for 
remand. 


Compound' 
ing of- 
fences. 


Every order made under (his section by n Court other than 
a High Court shall be in writing- signed by the presiding 
Judge or Magistrate. 

Explanation , — If sufficient evidence has been obtained to 
raise a suspicion that the accused may have committed an 
offence, and it appears likely that further evidence may he 
obtained by a remand, this is a reasonable cause for a remand. 

345. The offences punishable under the sections of the 
Indian Penal Code described in the first two columns of the 
Table next, following may he compounded by the pencils 
mentioned in the third column of that Table : — 


And see the Rvidencc Act, secs 
34-29. 

2 16 Suth. Cr. 21. 

3 That the Court is not at liberty 
arbitrarily to postpone or adjourn, 


see 9 Ron. 354, 362, per Couch C.J. 

4 r> Mad. 63. 

6 Mad. 69. As to releasing him 
°n bail, see infra, sec. 496. 
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Offence. 

Sections of 
Indian t J enal 
Code appli- 
cable. 

Person by whom 
offence may be 
compounded. 

Uttering words, etc,, with deliber- 
ate intent to wound the reli- 
gious feelings of any person. 

298 


The person whose reli- 
gious feelings are in- 
tended to be wounded. 

Causing hurt 

323, 33 

4 

The person to whom the 
hurt is caused. 

AVrongfully restraining or con- 
fining any person. 

34 h 34 2 

The person restrained or 
confined. 

Assault or use of criminal force ... 

35 2 > 355> 

00 

The person assaulted or 
to whom criminal force 
is used. 

Unlawful compulsory labour 

374 


The person compelled to 
labour. 

Mischief, when the only loss or 
damage caused is loss or damage 
to a private person. 

426, 427 , 

The person to whom the 
loss or damage is 
caused. 

Criminal trespass ... 

House-trespass 

447 ) 
448 ' 


The person in possession 
of the property tres- 
passed upon. 

Criminal breach of contract of 
service. 

49 °, 49 r, 

49 2 

The person with whom 
the offender has con- 
tracted. 

Adultery ... 

Enticing or taking away or de- 
taining with a criminal intent 
a married woman 

497 \ 

49s 

1 

The husband of the wo- 
man J . 

Defamation... 

5 oo \ 



Printing or engraving matter 
knowing it to be defamatory ... 

Sale of printed or engraved sub- 
stance containing defamatory 
matter, knowing it to contain 
such matter 

501 

1 

502 > 

1 ! 

The person defamed. 

Insult intended to provoke a 
breach of the peace. 

504 


The person insulted. 

Criminal intimidation, except 

when the offence is punishable 
with imprisonment for seven 
years. 

506 


The person intimidated. 


The offence of voluntarily causing’ hurt, voluntarily causing 
grievous hurt causing hurt by an act which endangers life, 
or causing grievous hurt by an act which endangers life, 

1 5 Bom. H. C., Cr. Ca. 27. pounding this offence, see 1 Bom. 

3 For the previous law as to com- 147. 
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punishable under section 324, section 335, section 337, or 
section 338 of the Indian Penal Code, may, with the permission 
of the Court 3 before* which any prosecution for such offence is 
pending, be compounded by the person to whom the hurt has 
been caused. 

When any offence is eompoundable under this section, the 
abetment of such offence or an attempt to commit such offence 
(when such attempt is itself an offence) may be compounded 
in like manner. 

When the person who would otherwise be competent to 
compound an offence under this section is a minor, an idiot 
or a lunatic, any person competent to contract on his behalf 
may compound such offence. 

The composition of an offence under this section shall have 
the effect of an acquittal of the accused. 

No offence not mentioned in this section shall be com- 
pounded l . 

Procedure 346 . If, in the course of an inquiry or a trial before a 
cLf^VTaSs- Magistrate in any district outside the Presidency-towns, the 
trate in evidence appears to him to warrant a presumption that the 

he cannot case is one which should be tried or committed for trial by 
dispose of. some other Magistrate in such district, he shall stay proceedings 
and submit the case, with a brief report explaining its nature, 
to any Magistrate to whom be is subordinate, or to such other 
Magistrate, having jurisdiction as the District Magistrate 
directs. 

The Magistrate to whom the ease is submitted may, if so 
empowered, either try the case himself 3 , or refer it to any 
Magistrate subordinate to him having jurisdiction, or commit 
the accused for trial. 

Procedure 347. if in any inquiry before a Magistrate, or in any 
commence- ^ e ^ orc a Magistrate before signing judgment, it appears 
iiTidr^ an y S ^ a £ c °f the proceedings that the ease is one 

or trial which ought to be tried by the Court of Session or High 

1 This will prevent the suppression 3 4 Mad. 327. 
of prosecutions for the offences sped- 3 He should hear all the evidence 
hed in this paragraph when the pub- in the case before decidi ng it, just as if 
lie is deeply interested in the punish- no proceedings had been taken by the 
ment of the offender. submitting Magistrate, l4Suth. <>. 3. 
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Court, and if he is empowered to commit for trial, he shall Magistrate 
stop further proceedings and commit the accused under the ghoullTbe 
provisions hereinbefore contained. committed. 

If such Magistrate is not empowered to commit for trial, 
he shall proceed under section 34 6. 

348 . Whoever, having been convicted of an offence punish- Trial of 
able under Chapter XII or Chapter XVII of the Indian py^onsly 
Penal Code with imprisonment for a term of three years or convicted 
upwards, is again accused of any offence punishable under agains? 068 
either of those chapters with imprisonment for a term of coinage,^ 
three years or upwards, shall ordinarily, if the Magistrate orproperty. 
before whom he is accused considers him an habitual offender, 

be committed to the Court of Session or High Court, as the 
case may be ; or, in districts in which the District Magistrate 
has been invested with powers under section 30, placed on 
his trial before such Magistrate. 

349 . Whenever a [Magistrate of the second or third class, Procedure 
having jurisdiction, is of opinion, after hearing the evidence J^rate**' 
for the prosecution and t lie accused, that the accused iscannotpass 
guilty, and that he ought to receive a punishment different sufficiently 
in kind from, or more severe than, that which such Magis- severe, 
trato is empowered to inflict, or that he ought to be required 

to execute a bond under section 106, he may record the 
opinion, and submit his proceedings, and forward the accused, 
to the District Magistrate or Sub-divisional Magistrate to 
whom he is subordinate. 

The [Magistrate to whom the proceedings are submitted 
may, if lie thinks fit, examine the parties and recall and 
examine any witness who has already given evidence in the 
case, and may call for and take any further evidence; and shall 
pass such judgment, sentence or order 1 in the case as he thinks 
fit, and as is according to law : provided that he shall not 
inflict a punishment more severe than he is empowered to 
inflict under sections 32 and 33. 

1 This does not deprive him of his has been held in Madras that the Ma- 

power to commit the case to the sea- gLtrate to whom a case is sent under 

sions for trial, 4 Bom. 240 : 10 Bom. this section cannot send it on for in- 

196: i Mad. 289: 13 Cal. 305: 9 quiry to another Magistrate, 4 Mad. 

Mad. 377 ; and see 14 Cal. 355. It 233. But see 7 Bom. H. 0 ., Cr. Ca. 69. 
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Conviction 350. Whenever any Magistrate, after having heard and 
mention lt_ recorded the whole or any part 1 of the evidence in an inquiry 
evidence or a trial, ceases to exercise jurisdiction therein, and is sue- 
cordedby cceded by another Magistrate who has and who exercises 
trate^an? 8 " suc ^ j ur i sc ^ c ^ on ^ ^ ie Magistrate so succeeding 2 may act on 
partly by the evidence so recorded by his predecessor, or partly recorded 
another, pj s predecessor and partly recorded by himself; or he may 
re-summon the witnesses and re-commence the inquiry or 
trial : 

Provided as follows : — 

(a) In any trial, the accused may, when the second Magis- 
trate commences his proceedings, demand that the witnesses 
or any of them be re-summoned and re-heard : 

(b) The High Court, or, in eases tried by Magistrates 
subordinate to the District Magistrate, the District Magis- 
trate, may, whether there be an appeal or not, set aside any 
conviction passed on evidence not wholly recorded by the 
Magistrate before whom the conviction was had, if such 
Court or District Magistrate is of opinion that the accused 
has been materially prejudiced thereby; and may order a new 
inquiry or trial. 

Nothing in this section applies to cases in which pro- 
ceedings have been stayed under section 346. 

Detention 351. Any person attending a Criminal Court 3 * , although 

of offenders -i , , ’in 

attending nnclei ancst or upon a summons, may be detained by 

Court. such Court for the purpose of examination, for any offence 
of which such Court can take cognisance and which, from 
the evidence, he may appear to have committed; and may 

be proceeded against as though he had been arrested or sum- 
moned. 

When the detention takes place in the course of an inquiry 
undei Chapter XVIII, or after a trial has been begun, the 
proceedings in respect of such person shall be commenced 
afresh and the witnesses re-heard. 


Courts to 
be open. 


352. The place in which any Criminal Court is held for 


1 24 Suth. Cr. 53. 

There is no such provision in the 

case of the Sessions Judge, 3 Mad. 112. 

The object of sec. 350 is to provide for 


the necessarily frequent change in the 
office of Magistrate. 

3 This includes a Sessions Court; 
see the saving in sec. 193, supra. 
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the purpose of inquiring into or trying any offence shall be 
deemed an open Court, to which the public generally may 
have access, so far as the same can conveniently contain 
them : 

Provided that the presiding Judge or Magistrate may, if 
he thinks fit, order at any stage of any inquiry into, or trial 
of, any particular case that the public generally, or any par- 
ticular person, shall not have access to, or remain in, the 
room or building used by the Court. 


CHAPTER XXV. 


OF THE MODE OF TAKING AND RECORDING EVIDENCE 
IN INQUIRIES AND TRIALS. 


353. Except as otherwise expressly provided, all evidence Evidence 
taken under Chapters XVIII, XX, XXI, XXII and XXIII 

shall be taken in the presence of the accused, or, when his of accused, 
personal attendance is dispensed with, in presence of his 
pleader. 

354. In inquiries and trials (other than summary trials) Recording 
under this Code by or before a Magistrate (other than ponces* 1 
a Presidency Magistrate 1 ) or Sessions Judge, the evidence of 

the witnesses shall be recorded in the following manner. 


355. In summons-eases tried before a Magistrate, other Record in 
than a Presidency Magistrate *, and in cases of the offences cwe^and 
mentioned in section 260, clauses ( 6 ) to (/•), both inclusive, in trials of 
when tried by a Magistrate of the first or second class, the fences by 
Magistrate shall make a memorandum of the substance of an( J 

0 , . . . second class 

the evidence of each witness as the examination of the wit- Magis- 


ness proceeds 2 . 

Such memorandum shall be written and signed by the 
Magistrate with his own hand, and shall form part of the 


record. 


If the Magistrate is prevented from making a memorandum 
as above required, he shall record the reason of his inability 


1 See sec. 362 , infra. witness 'deposes as last witness/ I 

2 It is not enough to state that a Bom. H. C. 91 . 
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Record in 
other cases 
outside 
Presi- 
dency- 
towns. 


Evidence 
"iven in 
English. 


to do so, and shall cause such memorandum to be made in 
writing from his dictation in open Court, and shall sign the 
same ; and such memorandum shall form part of the record. 

356. In all other trials before Courts of Session and 
’ Magistrates (other than Presidency Magistrates) and in all 
inquiries under Chapters XII and XVIII, the evidence of 
each witness shall be taken down in writing in the language 
of the Court, by the Magistrate or Sessions Judge, or in his 
presence and hearing and under his personal direction and 
superintendence, and shall be signed by the Magistrate or 
Sessions Judge. 

When the evidence of such witness is given in English, 
the Magistrate or Sessions Judge may take it down in that 
language with his own hand, and, unless the accused is 
familiar with English, or the language of the Court is 
English, an authenticated translation of such evidence in the 
language of the Court shall form part of the record. 

In cases in which the evidence is not taken down in writing* 
by the Magistrate or Sessions Judge, he shall, as the examina" 

(lowrfby" tion of each witness l’nx-ewls, make a memorandum of the 
the Magis- substance of what such witness deposes; and such nicinomn- 

Jm£e°him- (,U1 ". sha11 he written «»d signed I.y the Magistrate or 
self. Sessions Judge with his own hand, and shall form part of 
the record. 

If the Magistrate or Sessions Judge is prevented from 
making a memorandum as above mpiired, lie shall record 
the reason of his inability to make it. 

ofrecorfof f 57 ' Thc Lot * al Government may direct that in any 
evidence, district or part of a district, or in proceedings before any 
Court of Session, or before any Magistrate or class of Magis- 
trates, the evidence of each witness shall in the cases referred 
to in section 356 be taken down by the Sessions Judge or 
agistrate with his own hand and in his mother-tongue 
unless he is prevented by any sufficient reason from takim- 
d°wn the evidence of any witness, in which case he shall 

tw!' TT ° f hjS immy <0 ( ‘° a,1<1 cause 

the evidence to be taken down 

m open Court. 


Memoran- 
dum when 
evidence 


m writing from his dictation 
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The evidence so taken down shall be signed by the Sessions 
Judge or Magistrate, and shall form part of the record : * 

Provided that the Local Government may direct the Sessions 
Judge or Magistrate to take down the evidence in the English 
language, or in the language of the Court, although such 
language is not his mother-tongue 1 . 

358 . In cases of the kind mentioned in section 355, the Option to 
Magistrate may, if he thinks fit, take down the evidence of 1 ^ a c ^ 1 s 8 e t s rat€ 
any witness in the manner provided in section 356, or, if »yder sec - 
within the local limits of the jurisdiction of such Magistrate 10n 355 
the Local Government has made the order referred to in 
section 357, in the manner provided in the same section. 

359 . Evidence taken under section 356 or section 357 Mode of re- 
shall not ordinarily be taken down in the form of question 

and answer, but in the form of a narrative. under sec- 

The Magistrate or Sessions Judge may, in his discretion, section 5 ^™, 
take down, or cause to be taken down, any particular ques- 
tion and answer. 


360 . As the evidence of each witness taken under section Procedure 
336 or section 337 is completed, it shall be read over to him^^ g ^ r J lto 
in the presence of the accused, if in attendance, or of his deuce when 
pleader, if he appears by pleader, and shall, if necessary, be 
corrected. 


If the witness deny the correctness of any part of the evi- 
dence when the same is read over to him, the Magistrate 
or Sessions Judge may, instead of correcting the evidence, 
make a memorandum thereon of the objection made to it 
by the witness, and shall add such remarks as he thinks 


necessary. 

If the evidence be taken down in a language different from 
that in which it has been given, and the witness does not 
understand the language in which it is taken down, the evi- 
dence so taken down shall be interpreted to him in the lan- 
guage in which it was given, or in a language which he 
understands 2 . 


1 See notifications in Maopherson’s 2 This section does not apply to the 
fast*, 1884, 1‘P- 215, 481, 492, 552. examination of prisoners, 1 2 Suth. Cr, 
595 * 44. As to them, sec sec. 364. 
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Interpre- 361. Whenever any evidence 1 is given in a language not 
evidence understood by the accused and he is present in person, it shall 
to accused be interpreted to him in open Court in a language understood 
pleader. by him. 

If he appears by pleader 2 and the evidence is given in 
a language other than the language of the Court, and not 
understood by the pleader, it shall be interpreted 3 to such 
pleader in that language. 

When documents are put in for the purpose of formal 
proof, it shall be in the discretion of the Court to interpret 
. c as much thereof as appears necessary. 

Record of 362. In every case in which a Presidency Magistrate 
Presidency* im P oses a iine exceeding two hundred rupees, or iinprison- 

Magis- meet for a term exceeding six months, he shall either 

Courts. ta ^ e < l° wn the evidence of the witnesses with his own 

hand, or cause it to he taken down in writing from 

his dictation in open Court 4 . All evidence so taken down 
shall be signed by the Magistrate and shall form part of the 
record. 

Evidence so taken down shall ordinarily he recorded in 
the form of a narrative, hut the Magistrate may, in his 
discretion, take down, or cause to he taken down, nnv par- 
ticular question or answer. 

►sentences passed under section qj on the same occasion 
shall, for the purposes ol this section, he considered as one 
sentence. 


respecting ^ ll0n a Sessions Judge or Magistrate has recorded 

demeanour the evidence of a witness lie shall also record such remarks 
of witness, (if any) as be thinks material respecting the demeanour of 
such witness whilst under examination. 


1 i.e. oral evidence, 15 Sutli.Cr. 25. 

As to documentary evidence, though 

the prisoner has a right to have all 

or any part of any document used on 
his trial interpreted to him, yet where 
it is put in merely to give formal 
proof of an uncontestable fact it 
is enough to make him understand 
what the document is and why it is 
put in, Ibid. 


2 Sec. 205, supra. 

3 Sec. 543, infra. 

4 The drafting here is faulty. The 
meaning probably is that 110 such 
sentence shall be passed unless the 
Magistrate lias either himself taken 
down the evidence or caused it 
to be taken down from his dicta- 
tion. 



CHAPTER XXV. TAKING AND RECORDING EVIDENCE. 1 93 

364 . Whenever the accused is examined by any Magis- Exatnina- 
trate, or by any Court other than a High Court established ci^edhow 
by Royal Charter or the Chief Court of the Panjab, the whole recorded, 
of such examination, including every question put to him 
and every answer given by him, shall be recorded in full 1 , 
in the language in which he is examined, or, if that is not 
practicable, in the language of the Court or English ; and 
such record shall be shown or read to him, or, if lie does not 
understand the language in which it is written, shall be in- 
terpreted to him in a language which he understands, and 
he shall be at liberty to explain or add to his answers. 

When the whole is made conformable to what he declares 
is the truth, the record shall be signed 2 by the accused 3 and 
the Magistrate or Judge of such Court, and such Magistrate 
or Judge shall certify under his own hand that the examina- 
tion was taken in his presence and hearing, and that the 
record contains a full and true account of the statement made 
by the accused. 

In cases in which the examination of the accused is not 
recorded by the Magistrate or Judge himself, he shall be 
bound, unless he is a Presidency Magistrate, as the examina- 
tion proceeds, to make a memorandum thereof in the language 
of the Court, or in English, if he is sufficiently acquainted 
with the latter language; and such memorandum shall be 
written and signed by the Magistrate or Judge with his own 
hand, and shall be annexed to the record. If the Magistrate 
or Judge is unable to make a memorandum as above required, 
he shall record the reason of such inability. 

Nothing in this section shall be deemed to apply to the 
examination of an accused person under section 263 4 . 


1 not necessarily by the Magis- 
rate’s own hand, 20 Suth. Cr. 50 : 
Bom. 219. 

8 Where the accused is unable to 
r rite his name, this would probably 
e construed to include * marked.’ 
Where the accused at the time of 
ial confesses his guilt to the Court 

is provision is inapplicable, for the 
>urt may sentence him at once 
I<ler sec. 255 ; see 3 Cal. 736. 

VOI,. II. 


3 This provision is merely directory. 
Refusal to sign is not punishable under 
the Penal Code, sec. 1 80 ; see 4 Bom. 1 5 . 

4 As to the effect of not fully com- 
plying with the provisions of this sec- 
tion, see sec. 533 infra, and 12 Suth. 
Cr. 44. Omission to record in the ver- 
nacular questions asked in the exami- 
nation of the accused does not neces- 
sarily render that examination inad- 
missible as evidence, 8 Cal, 618, n. 


O 
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Record of 365. Every High Court established by Itoyal Charter and 
evidence Court of the Panjab may, from time to time, by 

Court? general rule, prescribe the manner in which evidence shall 
be taken down in cases coming before the Court, and the 
Judges of such Court shall take down the evidence or the 
substance thereof in accordance with the rule (if any) so 
prescribed. 

CHAPTER XXVI. 

OF TIIE JUDGMENT. 

Mode of 366. The judgment in every trial in any Criminal Court 
judgmenf °f original jurisdiction shall be pronounced in open Court 
either immediately or at some subsequent time of which due 
notice shall be given to the parties or their pleaders ; and the 
accused shall, if in custody, be brought up, or if not in cus- 
tody shall be required to attend, to hear judgment delivered, 
except where his personal attendance during the trial has 
been dispensed with and the sentence is one of line only, in 
which case it may be pronounced in the presence of his 
pleader. 

Language 367. Every such judgment shall, except as otherwise ex- 
ment!^ pressly provided by this Code, be written by the presiding 
officer of the Court in the language of the Court l , or in 
Contents of English ; and shall contain the point or points for detenu ina- 
judgment. £} ie clecisicni thereon 2 , and the reasons for the decision 1 ; 

and shall be dated and signed by the presiding officer in open 
Court at the time of pronouncing it. 

It shall specify the offence (if any) of which, and the 
section of the Indian Penal Code or other law under which, 
the accused is convicted, and the punishment to which he is 
sentenced 4 . 

When the conviction is under the Indian Penal Code, and 

1 Sec. 556, infra. 3 Ix Cal 449 . followed in 13 Cal. 

a A Sessions Judge should record ] 10. 
findings, whether of conviction or 4 The Judge cannot declare that 
acquittal, on all the charges under sentence of imprisonment shall run 
which prisoners are coin mi ted for from a period prior to the conviction, 
trial, 13 Suth. Cr. 50. 4 X. W. V. y. 
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it is doubtful under which of two sections, or under which Judgment 
of two parts of the same section, of that Code the offence ^ lterna ’ 
falls, the Court shall distinctly express the same, and pass 
judgment in the alternative. 

If it be a judgment of acquittal, it shall state the offence 
of which the accused is acquitted and direct that he be set 
at liberty. 

If the accused is convicted of an offence punishable with 
death, and the Court sentences him to any punishment other 
than death, the Court shall in its judgment state the reason 
why sentence of death was not passed : 

Provided that, in trials by jury, the Court need not write a 
judgment, but the Court of Session shall record the heads of 
the charge to the jury 

368. W hen any person is sentenced to death, the sentence Sentence of 
shall direct that he be hanged by the neck till he is dead 1 2 . deat ^« 

No sentence of transportation shall specify the place to Sentence of 
which the person sentenced is to be transported. *™™ porta ‘ 

369. No Court, other than a High Court 3 , when it has Court not 
signed its judgment shall alter or review the same, except as ju^ment 
provided in section 395 or to correct a clerical error 4 . 

370. Instead of recording a judgment in manner herein- Presidency 

before provided, a Presidency Magistrate shall record the ^teT 
following particulars r> : — judgment. 

(a) the serial number of the case ; 

(£) the date of the commission of the offence ; 

(c) the name of the complainant (if any) ; 

(</) the name of the accused person, and (except in the 


1 i. e. so much of the charge as 
will enable the Appellate Court to de- 
cide whether the evidence has been 
properly laid before the jury or 
whether there has been any misdirec- 
tion, 23 Suth. Cr. 32, col. 2. 

2 For form of warrant see Sclied. 
V. No. 35. 

3 So far as affects the High Court 
this section applies merely to ques- 
tions of law arising in its original 
criminal jurisdiction, which are re- 

served and subsequently disposed of 


under sec. 434 and the Letters Patent, 

7 All. 67 2. As to reviewing or 
reconsidering interlocutory orders, 
see 8 Cal. 3. See sec. 434, infra. 

4 14 Cal. 42. The High Court has 
no power under this section to re- 
view an order dismissing an appli- 
cation for revision made by an * 
accused person, and the only remedy 
is by appeal to the prerogative of the 
Crown as exercised by the Local Go- 
vernment, 7 All. 672 : 10 Bom. 176. 

3 14 Cal. 174. 
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case of an European British subject) his parentage and 
residence ; 

(e) the offence complained of or proved ; 

(/) the plea of the accused and his examination (if any) ; 
(g) the final order ; 

(//) the date of such order; and 

(i) in all cases in which the Magistrate inflicts imprison- 
ment 1 , or fine exceeding two hundred rupees, or both, a brief 
statement of the reasons for the conviction. 

Jrclgment 371, The judgment shall be explained to the accused, and 
plainedand on ^ 11S application a copy of the judgment, or, when he so 
copy given desires, a translation in his own language, if practicable, or in 
to accused. ^ ] an o* ua «. e of the Court, shall be given to him without 
delay. Such copy shall, in any case other than a summons- 
case, be given free of cost. 

In trials by jury in a Court of Session, a copy of the 
heads of the charge to the jury shall, on the application 
of the accused, be given to him without delay and free of 
cost 2 . 

Case of per- When the accused is sentenced to death by a Sessions 
tencedto J ut lg e j> such Judge shall further inform him of the period 
death. within which, if he wishes to appeal, his appeal should be 
preferred :i . 


Judgment 372. The original judgment shall be filed with the record 

translated. 6 P r 0 CCG dings, and where the original is recorded in a different 

language from that of the Court, and the accused so requires, 
a translation thereof into the language of the Court shall be 
added to such record. 


Court of 
Session to 
send copy 
of finding 
and sen- 
tence to 
District 
Magistrate. 


373. Incases tried by the Court of Session, the Court shall 
forward a copy of its finding and sentence (if any) to the 
District Magistrate within the local limits of whose jurisdiction 
the trial was held 4 . 


as a substantive sentence. Clause 
(0 does n °f apply to cases where im- 
prisonment is only inflicted in default 
of payment of a petty fine, 14 Cal. 1 74 . 

* And see sec. 548, infra. 

* See the Limitation Act, infra, 


Sched. II. Art. 150. 

* The proposal that a copy of the 
judgment should be forwarded was 
rejected by the Select Committee, as 
its adoption would have involved 
needless labour. 
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CHAPTEB XXVII. 


OF TIIE SUBMISSION OF SENTENCES FOR CONFIRMATION. 

374 . When the Court of Session passes sentence of death 1 , Sentence of 

the proceedings 2 shall be submitted to the High Court 3 , and the submitted 6 

sentence shall not be executed unless it is confirmed by the b y Court of 
TJ . t ^ Session. 

High Court. 

375 . If when such proceedings are submitted the High Power to 

Court thinks that a further inquiry should be made into, or 

additional evidence taken upon, any point bearing upon the ( l uir y to 

guilt or innocence of the convicted person, it may make such additional 

inquiry or take such evidence itself, or direct it to be made or evidence to 

06 tauten- 

taken by the Court of Session. 

Such inquiry shall not be made nor shall such evidence be 
taken in the presence of jurors or assessors, and, unless the 
High Court otherwise directs, the presence of the convicted 
person may be dispensed with when the same is made or taken. 

When the inquiry and the evidence (if any) are not made 
and taken by the High Court, the result of such inquiry and 
the evidence shall be certified to such Court. 


376 . In any case submitted under section 374, whether Power of 
tried with the aid of assessors or by jury 4 , the High Court — to^onfirm* 

(a) may confirm the sentence, or pass any other sentence sentence or 
j -l 1 , annul con- 

warranted by law, or viction. 

(< 5 ) may annul the conviction, and convict the accused of any 
offence of which the Sessions Court might have convicted him 5 , 
or order a new trial on the same or an amended charge, or 

(c) may acquit the accused person : 

Provided that no order of confirmation shall be made under 
this section until the period allowed for preferring an appeal 
has expired, or, if an appeal is presented within such period, 
until such appeal is disposed of. 

1 Form of warrant of commitment, mercy, Mad. H. C. Pro., 3rd April, 

Sched. V. No. 34. 1S73, cited by Henderson. 

2 including an English translation 4 19 Suth. Cr. 57. 

of the whole of the evidence and a 5 See 1 Bom. 639, as to the corre- 

etatement whether or not the prisoner spending section (228) of the Code of 
has signified his intention to appeal. 1872. 

3 without any recommendation to 



Confirma- 
tion or new 
sentence to 
be signed 
by two 
Judges. 

Procedure 
in case of 
difference 
of opinion. 


Procedure 
in cases 
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to High 
Court for 
confirma- 
tion. 


Confirma- 
tion of 
sentence of 
Assistant 
Sessions 
Judge 
or Magis- 
trateacting 
under sec- 
tion 34. 
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377. In every ease so submitted, the confirmation of the 
sentence, or any new sentence or order passed by the High 
Court, shall, when such Court consists of two or more Judges, 
be made, passed and signed by at least two of them. 

378. When any such ease is heard before a Bench of 
Judges and such Judges are equally divided in opinion, the 
case, with their opinions thereon, shall be laid before another 
Judge, and such Judge, after such examination and hearing 
as he thinks fit, shall deliver his opinion, and the judgment or 
order shall follow such opinion. 

379. In eases submitted by the Court of Session to the 
High Court for the confirmation of a sentence of death, the 
proper officer of the High Court shall, without delay, after 
the order of confirmation or other order has been made by 
the High Court, send a copy of the order, under the seal 
of the II igh Court, and attested with his official signature, 
to the Court of Session. 

380. W hen a sentence passed by an Assistant Sessions 
Judge 1 or by a District Magistrate acting under section 34 is 
submitted to a Sessions Judge for confirmation 2 , such Sessions 
J udge — 

(a) may confirm the sentence, or pass any other sentence 
which the lower Court might have passed 1 '; or 

( 4 ) may annul the conviction, and convict the accused of any 
offence of which the lower Court might have convicted him, 
or order a new trial on the same or an amended charge ; or 

(c) may acquit the accused ; or 

(rf) if he thinks further inquiry or additional evidence upon 
any point bearing upon the guilt or innocence of the accused 
to be necessary, lie may make such inquiry or take such 
evidence himself, or direct such inquiry or evidence to be 
made or taken. 

Unless the Court of Sessions otherwise directs, the presence 
of the convicted person may be dispensed with when such 
inquiry is made or evidence taken ; and, when the sentence 

a ^ ec * ? supra. 3 r fhis enables tlie Sessions Judge 

* ee 8ec8 ‘ 3 1 an d 34 > supra, and 6 to enhance the sentence. 

Cal. 024, 9 Cal. 513. 
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has been submitted by an Assistant Sessions Judge, such 
inquiry shall not be made, nor shall such evidence be taken, in 
the presence of jurors or assessors. 

When the inquiry and the evidence (if any) are not made 
and taken by the Court of Sessions, the result of such inquiry 
and the evidence shall be certified to such Court. 


CHAPTER XXVIII. 


OF EXKCITIOX. 

381. When a sentence of death passed by a Court of Execution 
Session is submitted to the High Court for confirmation, such of ord / r 

. . passed un* 

Court of Session shall, on receiving the order of confirmation der section 

or other order of the High Court thereon, cause such order to 

be carried into effect by issuing a warrant or taking such 

other steps as may be necessary b 


382. If a woman sentenced to death be found 2 3 to be Postpone- 
pregnant*, the High Court 4 5 shall order the execution of the mel ? t ? f 

capital sen- 

sentence to be postponed, and may commute the sentence to tence on 
transportation for lift*'*. woman” 1 


383. Where the accused is sentenced to transportation or Execution 
imprisonment 0 in cases other than those provided for by section ( ^ s t e r “ t ^ cea 
381, the Court passing the sentence shall forthwith forward a portation 
warrant to the jail in which he is to be confined, and, unless g^nment in 
the accused is already confined in such jail, shall forward him other cases, 
to such jail, with the warrant. 


384. E very warrant for the execution of a sentence of im- Direction 

prisonment shall be directed to the officer in charge of the jail £ fwarrant 
1 L tor execu- 

or other place in which the prisoner is, or is to be, confined, tion. 


1 For forms of warrant sec Sched. 

V- Noa, 35,36. 

3 By whom ? There is no provision 
for pleading pregnancy, or for a jury 
of matrons or physicians, as in the 
N. Y. Crim. Pr. Code, § 500. 

3 i.e. with child. The Code, unlike 
the English law, does not require that 
the child be alive in the womb. 

4 not the Sessions J udge. 

5 Where a man sentenced to death 


attempted to commit suicide by cutting 
his throat, and there was a risk of de- 
capitation if he were hung, the High 
Court commuted the sentence to 
transportation, 2 C. L. R. 215* cited 
by Henderson, p. 340. 

3 That except in the cases pro- 
vided for by secs. 388, 401, and 426, 
the execution of a sentence of im- 
prisonment cannot be suspended, see 
3 Ben. Ap. Cr. 50. 
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the code oe criminal procedure. 

385. When the prisoner is to be confined in a jail, the 
warrant shall be lodged with the jailor. 

386. Whenever an offender is sentenced to pay a fine, the 
Court passing the sentence may, in its discretion, issue a 
warrant 1 for the levy of the amount by distress and sale of any 
moveable property belonging to the offender, although the 
sentence directs that, in default of payment of the fine, the 
offender shall be imprisoned -. 

387. Such warrant may be executed within the local limits 
of the jurisdiction of such Court, and it shall authorise the 
distress and sale of any such property without such limits, 
when endorsed by the District Magistrate or Chief Presidency 
Magistrate within the local limits of whose jurisdiction such 
property is found. 

388. When an offender has been sentenced to fine only, 
and to imprisonment in default of payment of the fine, and 
the Court issues a warrant under section ;pS6, it may suspend 
the execution of the sentence of imprisonment and may release 
the offender on his executing a bond, with or without sureties, 
as the Court thinks lit, conditioned for his appearance before 
such Court on the day appointed for the return to such warrant, 
such day not being more than fifteen days from the time of 
executing the bond; and in flic event of the fine not having 
been realised the Court may direct the sentence of imprison- 
ment to be carried into execution at once. 


Who may 389. Every warrant for the execution of any sentence may 

issue war- ] JC i ssue d either by the Judge or Magist rate who passed the 
rant. • 1 

sentence or by his successor in office 

Execution 390. When the accused is sentenced to whipping only, the 
of sentfence sen ^ ence shall be executed at such place and time as the Court 

ot whipping 1 

only. may direct. 

Execution 391. When the accused is sentenced to whipping in addition 
£“ e to imprisonment in a case which is subject to appeal, the 

1 See the form, Sched. Y. No. 37. property from distraint, see 3 Suth. 

2 That imprisonment and distress Cr. 62. 

may be simultaneously ordered, see A fine may bo levied at any time 
9 Suth. Cr. 50. That imprisonment within six years after the passing 
suffered in default of payment of a of the sentence, Penal Code, sec. 70. 
fine does not exempt the offender’s 3 9 Suth. Cr. 50, 
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whipping shall not be inflicted until fifteen davs ft™, « • ' 

f ]nf 0 „ n „ 4 . 1 LUU1 days irom the pmg, mad- 

. _ eitenee, or, if an appeal be made within that ? itio ?' to 

unt, thescnl is amM kytheAmlhk Cou “ = - 

I CW “ ”" n “ P'“«»*We after 

exp ry o the Ctteen days, or, in ease of an appeal, as soon 

C mTconr ' “ ^ 0t t>K ° r<l “ of ‘ta Appellate 

Loin t confirming the sentence. 1 

The whipping shall I* iufliotal in the presenee of the olheer 
in c urge o le jar : unless the Judge or .Magistrate ordcis it 
to be inflicted in his own presence. 

302. In the case of a person of or over sixteen years of Mode oT 
age, whipping shall be inflicted with a light ratan not less 
than ha an meh in diameter, in such mode, and on such S' 
p.u . o ic pcison, as the Local Government directs 1 ; and 

l!c in Hi H-V l>em>U r UlCr sixtCCn > rears of ^ shall 
Ged in the way of school-discipline with a light ratan 

In no case shall such punishment exceed thirty stripes. Number of 
393. Jvo sentence of whipping shall he executed by instal- “V i,)es - 
ments ; and none of the following persons shall he punishable ^ 
witli whipping ( namely) by insul- 
fa) females; ’ • ments - 

(^) males sentenced to death, or to transportation, or to penal tions - P 
servitude, or to imprisonment for more than live years • 

(f) males whom the Court considers to he more than forty- 
five years of age. 

^ 394. the punishment of whipping shall not, he inflicted Whipping 

alWilSt ; iC T*” 1 ’ «- “ •*» » 

Heal Oflu u present, unless it appears to the Magistrate or offender 

, , ''~ t - «» offondcr 1. i„ a lit stuto of hoaltl, to 

undergo such punishment. 

ir ij froe oxm, t’ ou a sentence of whipping, aStayofexe- 

, r 0fhecr ccrtl,ios J or ^ appears to the Magistrate or cution ' 
icei piesent, that the offender is not in a fit state of health 

o unr ergo the remainder of the sentence, the whipping shall 
he finally stopped 2 . 11 ° 

> 8ee Macpherson’s Lists, , 884 , 


i. nrrA , uiuur tins section 

P Ve been published by the Local 
Ooverumeut. of Madras, Bombay, 
6 Central Provinces, and British 


i 7 3 > 5°5> 55 J 


3 3 Mad. II. C., Killings, i. 
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Procedure 395 , In any case in which, under section 394, a sentence 
mentcan- of whipping is, wholly or partially, prevented from being* 
not be in- executed, the offender shall be kept in custody till the Court 
defection which passed the sentence can revise it ; and the said Court 
394 - may, at its discretion, either remit such sentence, or sentence 
the offender in lieu of whipping*, or in lieu of so much of the 
sentence of whipping* as was not executed, to imprisonment for 
any term not exceeding* twelve months, which may be in 
addition to any other punishment to which he may have been 
sentenced for the same offence. 

Nothing in this section shall be deemed to authorise any 
Court to inflict imprisonment for a term exceeding* that to 
which the accused is liable by law, or that which the said 
Court is competent to inflict. 


Execution 396 . When sentence is passed under this Code on an 
o^escaped 8 esca P e( l convict, such sentence, if of death, fine or whipping, 
convicts, shall, subject to the provisions hereinbefore contained, take 
effect immediately, and if of imprisonment, penal servitude or 
transportation, shall take effect according to the following 
rules, that is to say: 

If the new sentence is severer in its quality than the sentence 
which such convict was undergoing when he escaped, the new 
sentence shall take effect immediately. 

A\ hen the new sentence is not severer in its quality than the 
sentence the convict was undergoing* when Ik* escaped, tin* now 
sentence shall take effect after he has suffeml imprisonment, 
penal servitude or transportation, as the cast* may be, for a 
further period espial to that which, at the time of his escape, 
remained unexpired of his former sentence. 


Explanation. — For the purposes of this section 

(0) a sentence of transportation or penal servitude shall be 
deemed severer than a sentence of imprisonment. 

(0 a sentence of imprisonment with solitary confinement, 
e deemed severer than a sentence of the same description 
of imprisonment without solitary confinement ; and 
(c) a sentence of rigorous imprisonment shall he deemed 
severer an a sentence of simple imprisonment with or without 
solitary confinement. 
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397 . When a person already undergoing- a sentence of Sentence 
imprisonment, penal servitude or transportation is sentenced XeSy 1 ^ 
to imprisonment, penal servitude or transportation, such im- sentenced 
prisonment, penal servitude or transportation shall commence offence. 

at the expiration of the imprisonment, penal servitude or 
transportation to which he has been previously sentenced : 

Provided that if he is undergoing a sentence of imprison- 
ment, and the sentence on such subsequent conviction be one of 
transportation, the Court may, in its discretion, direct that the 
latter sentence shall commence immediately, or at the expiration 
of the imprisonment to which he has been previously sentenced. 

398 . ( 1) Nothing in section 396 or section 397 shall be held Saving as 

to excuse any person from any part of the punishment to which ^ e ^ ns 
he is liable upon his former or subsequent conviction. 397* 

(2) When an award of imprisonment in default of payment 
of a fine is annexed to a substantive sentence of imprisonment, 
or to a sentence of transportation or penal servitude for an 
offence punishable with imprisonment, and the person under- 
going the sentence is after its execution to undergo a further 
substantive sentence, or further substantive sentences, of 
imprisonment, transportation or penal servitude, effect shall 
not be given to the award of imprisonment in default of 
payment of the fine until the person has undergone the further 
sentence or sentences 1 . 

399 . When any person under the age of sixteen years Confine- 

is sentenced by any Criminal Court to imprisonment for any y 0ut kf u iof- 
ofTenee, the Court may direct that such person, instead of fenders in 
being imprisoned in a criminal jail, shall be confined in any Tories, 
reformatory 2 established by the Local Government as a fit 
place for confinement, in which there are means of suitable 
discipline and of training in some branch of useful industry, 
or which is kept by a person willing to obey such rules as the 
Local Government prescribes with regard to the discipline 
and training of persons confined therein b 

All persons confined under this section shall be subject to 
the rules so prescribed. 

1 Act X of 1886, sec. 1 1 . been made by the Local Governments 

a See Act V of 1876, secs. 7, 9. of Bombay and British Burma ; see 

3 Rules for Reformatories have Macphersou aLists, 1884, pp. 19 4 > 53 ^* 
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Return of 400 . When a sentence lias been fully executed, the officer 
warrant on oxecu t ; n o- it shall return the warrant to the Court from which 

execution n 

of sentence, it issued, with an endorsement under his hand certifying* the 
manner in which the sentence has been executed. 


CHAPTER XXIX. 


OF SUSPENSIONS, REMISSIONS AND COMMUTATIONS OF 
SENTENCES. 

Power to 401 . When any person lias been sentenced to punishment 
reSt^en- 1 ^ or an offence, the Governor General in Council, or the Local 
tences. Government, may at any time, without conditions, or upon 
any conditions which the person sentenced accepts, suspend 
the execution of his sentence or remit Hie whole or any part 
of the punishment to which he has been sentenced. 

Whenever an application is made to the Governor General 
m Council or the Local Government for the suspension or 
remission of a sentence, the Governor General in Council or 
the Local Government, as the case may be, may require 
the presiding Judge of the Court before or by which the 
conviction was had or confirmed to state his opinion as to 
whtthei the application should be granted or ref used, together 
with his reasons for such opinion. 

If any condition on which a sentence has been suspended 
or remitted is, in the opinion of the Governor General in 
Council or of the Local Government, as the ease may be, not 
fulfilled 1 , the Governor General in Council or the Local 
Government may cancel the suspension or remission, and 
thereupon the person in whose favour the sentence has been 
suspended or remitted 1 may, if at largo, be arrested by any 
po ice-oflicei without warrant and remanded to undergo the 
nnexpired portion of the sentence. 

1 he condition on which a sentence is suspended or remitted 
under this section may he one to he fulfilled by the person in 

o.e avour the sentence is suspended or remitted, or one 
independent of his will 


Act X of i88f>, sec. 1 1 . 
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Nothing herein contained shall be deemed to interfere with 
the right of Her Majesty to grant pardons \ reprieves 1 2 , respites 
or remissions of punishment. 

402 . The Governor General in Council, or the Local Power to 
Government, may, without the consent of the person sen- com . mute 
tenced, commute any one of the following sentences for any ment!* 
other mentioned after it : — 

death, transportation, penal servitude, rigorous imprisonment 
for a term not exceeding that to which he might have been 
sentenced, simple imprisonment for a like term, fine 3 . 


CHAPTER XXX. 

OF PREVIOUS ACQUITTALS OR CONVICTIONS. 

403 . A person who has once been tried by a Court of Person once 
competent jurisdiction 4 for an offence and convicted or acquitted convict ^ 
of such offence shall, while such conviction or acquittal remains ted not to 
in force, not be liable to be tried again for the same offence, tne< 3 for 
nor on the same facts for any other offence for which a fence, 
different charge from the one made against him might have 
been made under section 23 6, or for which he might have 
been convicted under section 237 r \ 

A person acquitted or convicted of any offence may be 
afterwards tried for any distinct offence for which a separate 
charge might have been made against him on the former trial 
under section 233, paragraph one. 

A person convicted of any offence constituted by any act 
causing consequences which, together with such act, consti- 
tuted a different offence from that of which he was convicted, 
may be afterwards tried for such last-mentioned offence, if 
the consequences had not happened, or were not known to the 
Court to have happened, at the time when he was convicted. 

A person acquitted or convicted of any offence constituted 

1 As to tliis branch of the preroga- 3 And see the Prisoners Act, V of 

tive see 3 Inst. 233, and Hawk. P.C. 1871, secs. 23, 24, 25. 

k* 2, c. 37, s. 33. The code is silent as * in British India ? 
to pleading pardons. * S Mad. 296. 

2 Hawk P. C. b. 2, c. 51, g. S. 
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by any acts may, notwithstanding such acquittal or conviction, 
be subsequently charged with, and trial for, any other offence 
constituted by the same acts which he may have committed, if 
the Court by which he was first tried was not competent to try 
the offence with which he is subsequently charged . 

Explanation.— The dismissal of a complaint, the stopping 
of proceedings under section 249, the discharge of the accused, 
or any entry made upon a charge under section 273, is not an 
acquittal for the purposes of this section 
Illustrations. 

(«) A is tried upon a charge of theft as a servant and acquitted. 
He cannot afterwards, while the acquittal remains in force, he 
charged with theft as a servant, or, upon the same facts 1 2 , with theft 
simply, or with criminal breach of trust. 

(b) A is tried upon a charge of murder and acquitted. There 
is no charge of robbery; but it appears from the facts that 
A committed robbery at the time when the murder was com- 
mitted ; he may afterwards be charged with, and tried lor, 
robbery. 

(c) A is tried for causing grievous hurt and convicted. The 
person injured afterwards dies. A may be tried again lor culpable 
homicide. 

(d) A is charged before the Court of Session and convicted of 
the culpable homicide ot B. A may not atterwards be tried on the 
same facts for the murder of 11 . 

(e) A is charged by a Magistrate of the first class with, and 
convicted by him of, voluntarily causing hurt to />. A may not 
afterwards be tried for voluntarily causing grievous hurt to B on 
the same facts, unless the case cullies within paragraph three of 
this section. 

(/) A is charged by a Magistrate of the second class with, and 
convicted by him of, theft of property from the person of B. 
A may be subsequently charged with, and tried for, robbery on the 
same facts. 

(g) A, B and C are charged by a magistrate of the first class 
with, and convicted by him of, robbing 1 ). A, B and C limy after- 
wards be charged with, and tried for, dacoity on the same facts 3 . 


1 And of course where the accused 
has been acquitted at a trial by a 
Court without jurisdiction he cannot 
plead this as an acquittal for the pur- 
poses of this section, 2 Suth. (Jr. io. 
See secs. 240 (withdrawal of charges), 

308 (entry by Sessions Judge), and 

345 (composition) for transactions 


amounting to acquittals. 

2 The words ‘ upon the same facts’ 
should come next after ‘ charged.’ 

:i For other illustrations see 7 Sutli. 
Cr. 1 5 (where Peacock (J. J . discusses 
the English plea of autrefois acquit) : 
7 Mad. 557: S Mad. 296 : 7 Hen. 
Appx. 25. 
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OF APPEALS. 


404. No appeal shall lie from any judgment or order of a Unless 
Criminal Court except as provided for by this Code or by any provided* 
other law for the time being in force -. no appeal. 


405. Any person whose application under section 89 for Appeal 
the delivery of property or the proceeds of the sale thereof has rejecting 61 
been rejected by any Court, may appeal to the Court to which application 
appeals ordinarily lie from the sentences of the former Court. soc . S 9 . 


406. Any person required by a Magistrate, other than the Appeal 

District Magistrate or a Presidency Magistrate, to give requiring 

security for good behaviour under section 118 , may appeal to security for 
J 0 A A good be- 


the District Magistrate. 


haviour. 


1 The provisions of this chapter 
apply, so far as they are applicable, 
to appeals under sec. 4S6, infra. 
Where no appeal lies, the High Court 
as a court of revision will in very 
exceptional circumstances exercise 
the powers of an appellate court ; 
see sec. 439, infra, anti S Bom. 197. 

2 Thus, no appeal lies from an 
order passed by a District Magistrate 
under sec. 123 requiring a person to 
be detained in prison until he should 
provide security for his good behaviour, 
9 Cal. 879. No appeal lies from an 
order under sec. 22 of the Cattle Tres- 
pass Act, I of 1871, awarding com- 
pensation, 10 Bom. 230. No appeal 
lies to a District Magistrate from a 
sentence passed under chap, xviii. 


supra, by a Bench invested with first- 
class powers, 9 Cal. 96. No appeal 
lies from an order under sec. 48S for 
the payment of maintenance, 7 Suth. 
Cr. 10. 

As to appeals to Her Majesty in 
Council, see 24 & 25 Vic. c. 104. sec. 
11, and Charter, § 41 (Macplierson, 
p. 84). For the old law, see 7 Moore, 
I. A. 72 (where an appeal was allowed 
from a judgment of the Supreme 
Court at Calcutta in case of mur- 
der) : 3 ibid. 46S, 488. Where the 
High Court punishes for contempt 
committed by publishing a libel out of 
Court when the Court is not sitting, 
such a case is not a proper one for 
appeal to Her Majesty, L. R., 10 I. A. 
171. 
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Appeal 407 . Any person convicted on a trial 1 held by any Magis- 
tence^r trate tlie seconc ^ or class 2 , or any person sentenced 

second or un der section 349 by a Sub-divisional Magistrate of the second 
Magistrate, class, may appeal to the District Magistrate. 

Transfer of The District Magistrate may direct that any appeal under 
fiSTdass 0 ^ 11S section, or any class of such appeals, shall be heard by any 
Magis- Magistrate of the first class subordinate to him and empowered 
irate. by the Local Government to hear such appeals 3 , and thereupon 
such appeal or class of appeals shall be presented to such 
Subordinate Magistrate, or if already presented to the District 
c Magistrate shall be transferred to such Subordinate Magist rate. 

The District Magistrate may withdraw from such Magistrate 
any appeal or class of appeals so presented or transferred. 


Appeal 408 . Any person convicted on a trial held by an Assistant 
tence'of" Sessions Judge, a District Magistrate 4 or other Magistrate of 
S^siona lfc ^ ie c * ass > or an y person sentenced under section 349 by a 
Judge or Magistrate of the first class, mav appeal to the Court of 

Magistrate Segsion . 


of the first 
class. 


Provided as follows 


{ a ) when in any case an Assistant Sessions Judge or a 
District Magistrate passes any sentence which is subject to 
the confirmation of the Court of Session, every appeal in such 
case shall lie to the High Court, but shall not be presented 
until the case has been disposed of bv the Court of Session ; 

(f) an ) r European British subject so convicted may, at his 
option, appeal either to the High Court or the Court of 
Session ; 


cZ e t al „f t0 409> An to Ole Court of Session or Sessions Jud-o 

Sessionhow s l la H l>e heard by the Sessions Ju«W or liy an Additional or 
heard. Joint Sessions Judin; 

o 


This docs not include & person 
ordered under section 22 of the Cattle 
Trespass Act to pay compensation, 10 
Bom. 230. 

or by a Bench of Magistrates in* 
vested with second or third class 
powers, 9 Mad. 36. 

First class Magistrates in charge 


of divisions in Siml were invested 
with such powers under the corre- 
sponding section (266) 0 f the ( ’ode of 
1872; see Macpherson’s List*, iSS-j, 
p. 210. 

4 This includes a District Magis- 
trate invested with flowers under sec. 
3 °; 9 ( 'al- 513, 516. 
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410 . Aliy person convicted on a trial held 1 by a Sessions Appeal 

Judge, or an Additional or a Joint Sessions Judge, may appeal ten<Te oT' 

to the High Court 2 . Court of 

Session. 

411 . Any person convicted on a trial held by a Presidency Appeal 

Magistrate may appeal to the High Court if the Magistrate *™“ e 8 **’ 
has sentenced him to imprisonment for a term exceeding six Presidency 
months or to fine exceeding two hundred rupees 3 . trale 8 

412 . Notwithstanding anything hereinbefore contained, No appeal 
where an accused person has pleaded guilty and has been caseTwhen 
convicted by a Court of Session or a Presidency Magistrate on accused 
such plea, there shall be no appeal except as to the extent or guilty, 
legality of the sentence 4 * * * . 


413 . Notwithstanding anything hereinbefore contained, No appeal 
there shall be no appeal by a convicted person in cases in which cases. Uy 
a Court of Session or the District Magistrate or other 
Magistrate of the first class passes a sentence of imprisonment 
not exceeding one month only, or of fine not exceeding fifty 
rupees only, or of whipping only. 

'Explanation , — There is no appeal from a sentence of im- 
prisonment passed by such Court or Magistrate in default of 
payment of fine when no substantive sentence of imprisonment 
has been passed. 


414 . Notwithstanding anything hereinbefore contained, No appeal 

there shall be no appeal by a convicted person in cases tried 

summarily in which a Magistrate empowered to act under omry con- 

. victiona. 

section 260 passes a sentence of imprisonment not exceeding 
three months only, or of fine not exceeding two hundred rupees 
only, or of whipping only. 


415 . An appeal may bo brought against any sentence Proviso to 

1 A * * sections 

referred to in section 413 or section 414 by which any two or 4I3 an <i 


1 Where the Sessions Judge’s judg- 
ment was in form a mere confirmation 

of the Assistant Magistrate's judg- 

ment and sentence, but in sub^ftnve 

an original judgment, an appeal lies 

from it to the High Court, 2 Suth. 
Cr. 13, 19. 

a The High Court cannot hear 

appeals from convictions by any other 

officers, such as e.g. the Superintendent 


of the Kat:lk Tributary Mahals, when 
the offence was committed outside 
British India, 9 Cal. 28S. 

3 These words do not include a 
sentence of imprisonment in default 
of payment of fine, the operation of 
which is contingent only on the fine 
not being paid, 2 Mad. 30, 32. 

4 5 Bom, S5. 


VOL. II. 


V 
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Saving of 
sentences 
on E. B. 
Subjects. 

Appeal in 
case of ac- 
quittal. 


Appeal on 
what mat- 
ters admis- 
sible. 


Petition of 
appeal. 


Procedure 
when ap- 
pellant in 
jail. 


more of the punishments therein mentioned are combined, but 
no sentence which would not otherwise be liable to appeal shall 
be appealable merely on the ground that the person convicted 
is ordered to find security to keep the peace. 

Explanation . — A sentence of imprisonment in default of 
payment of fine is not a sentence by which two or more 
punishments are combined within the meaning of this section. 

416 . Nothing in sections 413 and 414 applies to appeals 
from sentences passed under Chapter XXXIII on European 
British subjects. 

417 . The Local Government may direct the Public Prose- 
cutor 1 to present an appeal to the High Court from an original 
or appellate order of acquittal 2 passed by any Court other than 
a High Court 3 . 

418 . An appeal may lie on a matter of fact as well as a 
matter of law, except where the trial was by jury, in which 
case the appeal shall lie on a matter of law only. 

Explanation . — The alleged severity of a sentence shall for 
the purposes of this section be deemed to be a matter of law 4 . 

419 . Every appeal shall be made in the form of a petition 
in writing presented by the appellant or his pleader 5 , and every 
such petition shall (unless the Court to which it is presented 
otherwise directs] be accompanied by a copy of the judgment 
or order appealed against, and, in cases tried by a jury, a copy 
of the heads of the charge recorded under section 367. 

420 . If the appellant is in jail, he may present Jiis petition 
of appeal and the copies accompanying the same to the officer 


1 Sec. 4, cl. (m), supra, p. 62. 

“ 24 Suth. Cr. 41. 

3 See sec. 423, clauses (a) and (d). 
Such appeal, when the order is passed 
in a case tried by a jury, lies on a 
matter of law only, 10 Cal. 1030. 
See sec. 418. Where the Sessions 
Judge disagrees with a verdict ac- 
quitting the prisoner but passes judg- 
ment in accordance therewith, an 
appeal lies under this section, 2 Cal. 
2 73 ) but only on matter of law. As 
to the time within which appeals from 


acquittals must be presented, see the 
Limitation Act, Sched. II. art. 157. 
When an appeal comes on for hearing, 
the Public Prosecutor begins, 20 Suth. 
Cr- 33 - 

4 So are omission to consider, and 
erroneously setting aside, relevant 
evidence. Nothing in sec. 418, or the 
rest of this chapter, affects the power 
conferred by sec. 307, supra, 9 All. 
4 2 5 - 

5 Sec. 4, cl. (n) t But see I Mad. 
304 : 6 Bom. 1 4. 



CHAPTER XXXI. APPEALS. 


21 I 


in charge of the jail, who shall thereupon forward such petition 
and copies to the proper Appellate Court \ 

421 . On receiving the petition and copy under section 4 1 9 
or section 420, the Appellate Court shall peruse the same, and, 
if it considers that there is no sufficient ground for interfering, 
it may reject the appeal summarily : provided that no appeal 
presented under section 419 shall be dismissed unless the 
appellant or his pleader has had a reasonable opportunity 1 2 of 
being heard in support of the same. 

Before rejecting an appeal under this section, the Court may 
call for the record of the case, but shall not be bound to 
do so 3 . 


422 . If the Appellate Court does not reject the appeal 
summarily, it shall cause notice to be given to the appellant or 
his pleader and to such officer as the Local Government may 
appoint in this behalf 4 , of the time and place at which such 
appeal will be heard, and shall, on the application of such 
officer, furnish him with a copy of the grounds of appeal ; 

and, in cases of appeals under section 417, the Appellate 
Court shall cause a like notice to be given to the accused. 

423 . The Appellate Court shall then send for the record of 
the case, if such record is not already in Court. After 
perusing such record, and hearing the appellant or his pleader, 
if he appears, and the Public Prosecutor, if he appears, and, in 
case of an appeal under section 417, the accused, if he appears, 
the Court may, if it considers there is no sufficient ground for 
interfering, dismiss the appeal, or may — 

(a) in an appeal from an order of acquittal, reverse such 
order and direct that further inquiry be made, or that the 
accused be retried 5 or committed for trial, as the case may bo* 


1 Facilities, such as paper, pens, 
ink, and, if necessary, an amanuensis, 
should be given to the petitioner, 13 
Suth. Or. 69. So far as concerns the 
requirements of the Limitation Act, 
presentation to the officer in charge 
of the jail is equivalent to presenta- 
tion to the Court, 9 Mad. 259. 

2 5 Mad. 11. 

3 The powers conferred by this sec- 

tion should be exercised sparingly 


and with great caution, and reasons, 
however concise, should be given for 
rejecting an appeal under it, 8 All. 

5 * 5 - 

1 Notifications under this section 
have been issued by the Local Govern- 
ments of Bengal, the Panj^b, the 
Central Provinces, British Burma, 
and Assam ; see Macpherson Lists, 
1884, pp. 361, 481, 515, 552, 658. 

5 24 Suth. Cr. 24, col. 2. 


Summary 
rejection of 
appeal. 


Notice of 
appeal. 


Powers of 
Appellate 
Court in 
disposing 
of appeal. 
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or find him guilty and pass sentence on him according to 
law 1 ; 

(b) in an appeal from a conviction, (i) reverse the finding 
and sentence, and acquit or discharge the accused, or order him 
to be retried by a Court of competent jurisdiction subordinate 
to such Appellate Court, or committed for trial 2 , or (2) alter 
the finding, maintaining the sentence, or, with or without 
altering the finding, reduce the sentence, or (3) with or without 
such reduction, and with or without altering the finding, 
alter the nature of the sentence, but not so as to enhance the 
same ; 

(c*) in an appeal from any other order, alter or reverse such 
order ; 

(cl) Nothing herein contained shall authorise the Court to 
alter or reverse the verdict of a jury, unless it is of opinion 
that such verdict is erroneous owing to a misdirection by the 
Judge, or to a misunderstanding on the part of the jury of the 
law as laid down by him 3 . 

Judgments 424. The rules contained in Chapter XXYI as to the 
dinate Ap- judgment of a Criminal Court of original jurisdiction shall 
Courts a PPbb so ^ ar as ma y practicable, to the judgment of any 
Appellate Court other than a High Court 4 : 

Provided that, unless the Appellate Court otherwise directs, 
the accused shall not be brought up, or required to attend, to 
hear judgment delivered. 


H^ghCourt Whoever a case is decided on appeal by the High 

on appeal Court under this chapter, it shall certify its judgment or order 
fiedto lower ^ ie ^ 0Ul ^ ^y which the finding, sentence or order appealed 

Court. against was recorded or passed. If the finding, sentence or 
order was recorded or passed by a Magistrate other than the 
District Magistrate, the certificate shall be sent through the 
District Magistrate. 

The Court to which the High Court certifies its judgment 
or order shall thereupon make such orders as are conformable 


1 This clause applies only to the 
High Court, 7 Mad. 214. See sec. 
4 X 7 - 

2 8 All. 14. 

That this section does not affect 


the power conferred by sec. 30 7, see 
9 All. 425. 

4 H Cal. 449, where a Session 
Judge was held bound by sec, 367, 
supra. 
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to the judgment or order of the High Court ; and, -if necessary, 
the record shall be amended in accordance therewith. 

426 . Pending any appeal by a convicted person, the Suspension 
Appellate Court may, for reasons to be recorded by it pen^ng™ 6 
in writing, order that the execution of the sentence or order appeal, 
appealed against be suspended and, if he is in confinement, 

that he be released on bail or on his own bond. on bail. 

The power conferred by this section on an Appellate Court 
may be exercised also by the High Court in the case of any 
appeal by a convicted person to a Court subordinate thereto. 

When the appellant is ultimately sentenced to imprison- 
ment, penal servitude or transportation, the time during which 
he is so released shall be excluded in computing the term for 
which he is so sentenced. 

427 . When an appeal is presented under section 417, the Arrest of 
High Court may issue a warrant directing that the accused appealfrom 
be arrested and brought before it or any subordinate Court, acquittal, 
and the Court before which he is brought may commit him to 

prison pending the disposal of the appeal, or admit him to bail 1 . 

428 . In dealing with any appeal under this chapter, the Appellate 

Appellate Court, if it thinks additional evidence to be necessary, ^TfuT-^ 
may either take such evidence itself, or direct it to be taken ther evi- 
by a Magistrate, or, when the Appellate Court is a High dk^ct it to 
Court, by a Court of Session or a Magistrate. be taken. 

When the additional evidence is taken by the Court of 
Session or the Magistrate, it or he shall certify such evidence 
to the Appellate Court, and such Court shall thereupon proceed 
to dispose of the appeal. 

Unless the Appellate Court otherwise directs, the accused or 
his pleader shall be present when the additional evidence 
is taken ; but such evidence shall not be taken in the presence 
of jurors or assessors. 

The taking of evidence under this section shall for the 
purposes of Chapter XXV be deemed to be an inquiry. 

429 . When the Judges composing the Court of appeal are Procedure 
equally divided in opinion, the case, with their opinions ^ppeii ate 


1 i Cal. 2 S 1 1 2 All. 340, 3S6. 



214 THE code oe criminal procedure. 

Judges are thereon, shall be laid before another Judge of the same Court, 
d/vided and such Judge, a ^ er su °b examination and such hearing 
(if any) as he thinks fit, shall deliver his opinion, and the 
judgment or order shall follow such opinion. 

Finality of 430. Judgments and orders passed by an Appellate Court 
appeal ° n u P on a PP ca ^ shall be 1 9 except in the cases provided for iii 
section 417 and Chapter XXXII. 

Abatement 43L Every appeal under section 417 shall finally abate on 
of appeals. death of the accused, and every other appeal under this 
chapter shall finally abate on the death of the appellant 2 . 

CHAPTER XXXII. 

OP REFERENCE AND REVISION 3 . 

Reference 432. A Presidency Magistrate may, if he thinks fit, refer 
dency GS1 * f° r the opinion of the High Court any question of law which 
to High* 16 ar * ses ^ ie hearing of any case pending before him, or may 
Court. give judgment in any such case subject to the decision of the 
High Court on such reference ; and, pending such decision, 
may either commit the accused to jail, or release him on bail 
to appear for judgment when called upon. 

Disposal of 433. When a question has been so referred, the High 
ing to de- Court shall pass such order thereon as it thinks fit, and shall 
High ° f cause a C0 Py °f such order to be sent to the Magistrate by 
Court. whom the reference was made, who shall dispose of the case 
conformably to the said order. 

Direction The High Court may direct by whom the costs of such 

as lo costs. p 

reference shall be paid. 

quesTfenT When an y person has, in a trial before a Judge of a 

arising in High Court consisting of more Judges than one and acting in 
jurisdic- ^ ie exerc * se °f its original criminal jurisdiction, been convicted 
High° f ° £ an ° ffence ' thc Jud £ c ; if be thinks fit, may reserve and 
Court. re f er f° r fbe decision of a Court consisting of two or more 

* 4 Eom. 10 t. siders just, 2 Bom. 564. 

rhe C( >urt may, never- 3 That a Joint Sessions Judge 

le ess, cal for and examine the (sec. 9) cannot exercise the powers 
record of the case with a view to 0 f a Sessions Judge under this chap- 
revision and rectification, and may ter, see 9 Bom. 168; and see 9 Bom. 
make such order thereon as it con- 5^2. 
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Judges of such Court any question of law which has arisen in 
the course of the trial of such person, and the determination 
of which would affect the event of the trial. 

If the J udge reserves any such question, the person convicted Procedure 
shall, pending the decision thereon, be remanded to jail, or, if ^^ e ^ ues ‘ 
the judge thinks fit, be admitted to bail, served. 

and the High Court shall have power to review the case l , 
or such part of it as may be necessary, and finally determine 
such question, and thereupon to alter the sentence passed by 
the Court of original jurisdiction, and to pass such judgment 
or order as the High Court thinks fit 2 . 

435 . The High Court 3 or any Court of Session 4 , or District Power to 
Magistrate 5 6 , or any Sub-divisional Magistrate empowered by cordsof 1 ^ 
the Local Government in this behalf °, may call for and examine ^ eri ^ or 
the record of any proceeding before any inferior Criminal 
Court 7 situate within the local limits of its or his jurisdiction, 
for the purpose of satisfying itself or himself as to the 
correctness, legality or propriety of any finding, sentence or 
order recorded or passed, and as to the regularity of any 
proceedings of such inferior Court 8 . 

If any Sub-divisional Magistrate acting under this section 
considers that any such finding, sentence or order is illegal or 
improper, or that any such proceedings are irregular, he shall 
forward the record, with such remarks thereon, as he thinks 
fit, to the District Magistrate. 

Orders made under sections 143 and 144 and proceedings 


1 2 Bom. 61. 

2 Where on the application of the 
prisoner’s counsel a question is re- 
served under this section the prisoner's 
counsel has the right to begin, 8 Bom. 
200. See 3 Bom. H. C., Cr. Ca. 20, 22 : 
5 Pom. 338, 341. 

3 The High Court has under this 
section power to go into questions of 
fact, but it generally declines to 
exercise it, 10 Calc. 1049. 

4 8 Cal. 644. 

ft 12 Cal. 473 : 8 Mad. 18:9 Bom. 
100 : 7 All. 853. 

6 The Madras Government has em- 


powered all its Subdivisional Magis- 
trates in this behalf, Macph. Lists, 
1884, p. 127. 

7 The District Magistrate may 
therefore call for the record of pro- 
ceedings before a Magistrate of the 
First Class in his district, 9 Bom. 
102, or a Sub-divisional Magistrate 
of the First Class, 8 Mad. 18. See 
sec. 17 supra, where the word used 
is 4 subordinate ’ ; but there cannot 
be subordination without inferiority. 
Secus 10 Cal. 268, 551 : 7 All. 134. 

8 See 2 Cal. 293 : 8 Cal. 580 : 24 
& 25 Vic. c. 104, sec. 15. 
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Power to 
order com- 
mitment. 


Power to 
order in- 
quiry. 


under section 176 are not proceedings within the meaning of 
this section. 

436 . When, on examining the record of any ease under 
section 435 or otherwise, the Court of Session 1 or District 
Magistrate considers that such case is triable exclusively by 
the Court of Session, and that an accused person has been 
improperly discharged by the inferior Court, the Court of 
Session or District Magistrate may cause him to be arrested, 
and may thereupon, instead of directing a fresh incpiiry, 
order him to be committed for trial 2 upon the matter of which 
he has been, in the opinion of the Court of Session or District 
Magistrate, improperly discharged : 

Provided as follows — 

(1 a ) that the accused has bad an opportunity of showing 
cause to such Court or Magistrate why the commitment should 
not be made 3 : 

(b) that, if such Court or Magistrate thinks that the 
evidence shows that some other offence has been committed by 
the accused, such Court or Magistrate may direct the inferior 
Court to inquire into such offence. 

437 - On examining any record, under section 435 or 
otherwise, the High Court or Court of Session may direct the 
District Magistrate by himself or by any of the Magistrates 
subordinate 4 to him to make, and the District Magistrate 5 may 
himself make, or direct any subordinate Magistrate to make, 
further inquiry G into any complaint which has been dismissed 


1 As to the High Court, see 6 

All. 40, and see. 439, infra. 

3 The High Court will not interfere 
with the exercise of this discretionary 
power, 2 Suth. Cr. 44: 7 ibid. 38. 

3 22 Suth. Cr. 67: 6 Mad. 372. 

4 The term ‘ inferior * is used in 
sections 435 and 436 because in both 
these sections the Court of Session 
and the District Magistrate are com- 
bined, and the Magistrates (other 
than the District Magistrate), though 
subordinate to the District Magis- 
trate, are not so generally to the 
Court of Session. But in sec. 437 
the District Magistrate being dealt 

with separately from the Court of 


Session, the use of the term 1 inferior * 
is no longer necessary, and accord- 
ingly the term used is f subordinate/ 
8 Mad. 19. 

s but not a Deputy Magistrate 
placed in charge of the current duties 
of the District Magistrate’s office, 1 1 
Cal. 236. 

6 i.e. an inquiry upon further 
materials, not a rehearing upon the 
same evidence, 10 Cal. 207, 1027 : 
12 Cal. 552 : 8 Mad. 336 ; but see 10 
Bom. 13 r : 9 All. 52. 

The ‘ further inquiry ’ should ordi- 
narily be conducted by the Magis- 
trate who first inquired into the case, 
8 Mad. 299, 
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under section 203, or into the case of any accused person who 
has been discharged l . 

438 . The Court of Session or District Magistrate 2 may, if Report to 
it or he thinks fit, on examining under section 435 or otherwise 
the record of any proceeding, report for the orders of the High 
Court the results of such examination, and, when such report 
contains a recommendation that a sentence be reversed 3 , may 
order that the execution of such sentence be suspended, and 
if the accused is in confinement that he be released on bail 4 or 
on his own bond. 


439 . In the case of any proceeding 5 the record of which has High 
been called for by itself, or which has been reported for orders, p°^.g 0 f 
or which otherwise 6 comes to its knowledge, the High Court revision, 
may, in its discretion, exercise any of the powers 7 conferred on 
a Court of appeal by sections 195, 423, 426, 427 and 428 s , 
or on a Court by section 338, and may enhance the sentence 9 ; 
and, when the Judges composing the Court of revision are 
equally divided in opinion, the case shall be disposed of in 
manner provided by section 429 10 . 

No order under this section shall be made to the prejudice 
of the accused unless he has had an opportunity of being 
heard either personally or by pleader in his own defence. 


1 6 All. 367. The order to make 
further inquiry sets aside a prior 
order of discharge, and leaves the 
inquiry before the Magistrate open 
(as it was before that order) to 
further evidence under sec. 252, and 
to decision under sec. 253 and subse- 
quent sections of ch. xxi, 7 Mad. 

456. 

2 but not a Joint Magistrate of a 
District, 14 Suth. Or. 25. A District 
Magistrate who considers that there 
has been a miscarriage of justice in 
the Sessions Court should not report 
the case for orders under this section, 
but communicate with the Public 
Prosecutor, 9 All. 362. 

3 In the absence of such recom- 
mendation there seems no power to 
s-dmit the accused to bail, 23 Suth. 
3 r. 40. But see sec. 498. 

4 Chap, xxxix, infra. 


5 whether judicial or non-judicial. 

6 2 Mad. 38. 

7 Thus, it may annul a conviction, 
even though, in consequence of the 
expiry of the sentence, it may not 
be possible to interfere with the 
latter, 7 All. 135 ; and if it considers 
that the accused has been improperly 
discharged, it may order him to be 
committed for trial, 6 All. 40, and 
see 1 All. 139. 

8 But in n on-a.ppealable cases the 
High Court, except on very excep- 
tional grounds, will not exercise under 
this section the powers of an Appellate 
Court, 8 Bom. T9 7. 

9 so as to alter its nature, 6 All. 
622 : 11 Cal. 530. 

10 Except in very exceptional in- 
stances, these powers will not be 
exercised in reference to questions of 
fact, 6 All. 485. 
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Where the sentence dealt with under this section has been 
passed by a Magistrate acting otherwise than under section 34, 
the Court shall not inflict a greater punishment for the offence 
which, in the opinion of such Court, the accused has committed, 
than might have been inflicted for such offence by a Presidency 
Magistrate or a Magistrate of the first class. 

Nothing in this section applies to an entry made under 
section 273, or shall be deemed to authorise a High Court to 
convert a finding of acquittal into one of conviction x . 


Optional 
wjfch Court 
to hear 
parties. 


440 . No party has any right to be heard either personally 
or by pleader before any Court when exercising its powers of 
revision : provided that the Court may, if it thinks fit, when 


exercising such powers, hear any party either personally or by 
pleader, and that nothing in this section shall be deemed to 


affect section 439, paragraph two. 


statement 441 . When the record of any proceeding of any Presidency 
dencyMa- Magistrate is called for by the High Court under section 435, 
gistrate of the Magistrate may submit with the record a statement setting 

grounds of £ J . . k 

his dcci- forth the grounds of his decision or order and any facts which 

Sl0n ' he thinks material to the issue ; and the Court shall consider 

such statement before over-ruling or setting aside the said 
decision or order. 


cart's 442 . When a case is revised under this chapter by the 

order to be High Court, it shall certify its decision or order to the Court 

WerConrt ^ finding, sentence or order revised was recorded 

or Magis- or passed, and the Court or Magistrate to which the decision 

or order is so certified shall thereupon make such orders as are 

conformable to the decision so certified ; and, if necessary, the 

record shall be amended in accordance therewith. 

> 

1 But as to revising an order of review its judgment pronounced in a 
acquittal, see 9 All. 134. criminal case, 10 Bom. 176 : 7 All. 

A Divisional Bench of a High Court 672 ; but see 8 Cal. 63, 72. 
has no power under this section to 
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SPECIAL PROCEEDINGS. 


CHAPTER XXXIIL 

CRIMINAL PROCEEDINGS AGAINST EUROPEANS AND 
AMERICANS. 

443 . No Magistrate, unless he is a Justice o£ the Peace, Magis- 

and (except in the case of a District Magistrate or 1 Presidency may^n^ 10 
Magistrate) unless he is a Magistrate of the first class and an quire into 
European British subject 2 , shall inquire into or try any charge charges 
against an European British subject 2 . if sub^ 

444 . No Judge presiding in a Court of Session, except the Judge pre- 
Sessions Judge 3 , shall exercise jurisdiction over an European Court of 
British subject unless he himself is an European British Session, 
subject ; and, if he is an Assistant Sessions Judge, unless he Assistant 
has held the office of Assistant Sessions Judge for at least judge, 
three years, and has been specially empowered in this behalf 

by the Local Government 4 . 

445 . Nothing in section 443 or section 444 shall prevent Cognisance 
any Magistrate from taking cognisance of an offence committed comnUtted 
by any European British subject in any case in which he could by E. B. 
take cognisance of a like offence if committed by another sub ^ ect# 
person : 

Provided that, if he issues any process for the purpose of 
compelling the appearance of an European British subject 

1 inserted by Act III of 1884, see Turnbull’s case, 6 Mad. H. C. 

sec. 3. 7. 

2 This means, and should be, * shall 3 Inserted by Act III of 1884, 

inquire into or try any offence alleged sec. 4. 

to have been committed by an 4 Nothing in sec. 443 or sec. 444 
European British subject.’ For the applies to proceedings against Euro- 
definition of this expression see sec. pean British subjects in certain cases 
4 > cl. (w). As to proof of nationality, of contempt, sec. 480, infra. 
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accused of an offence, such process shall be made returnable 
before a Magistrate having jurisdiction to inquire into or try 
the case. 

Sentences 446. Notwithstanding anything contained in section 32 
Of Pronin- section 24 , no Magistrate other than a District Magistrate 
trates. or * Presidency 1 VI agistrate shall pass any sentence on an 
European British subject other than imprisonment for a term 
which may extend to three months or fine which may extend 
to one thousand rupees, or both 1 2 . 

And a District Magistrate shall not pass any such sentence 
other than imprisonment for a term which may extend to six 
months, or fine which may extend to two thousand rupees, or 
both 3 . 

when com- 447. When an European British subject is accused of an 

— is offence before a Magistrate, and such offence cannot, in the 
Court of opinion of such Magistrate, be adequately punished by him, 
wheTto an(3 and is not punishable with death or with transportation for 
High suc h Magistrate shall, if he thinks that the accused ought 

to be committed, commit him to the Court of Session, or, in 
the case of a Presidency Magistrate, to the High Court/. 

When the offence which appears to have been committed is 
punishable with death or with transportation for life, the 
commitment shall be to the High Court 4 . 

Trial of 448. Where any person committed to the High Court 4 
wMclfone under section 447 is charged with several offences of which 
island the one punishable with death or transportation for life and the 
not, pun- others with a less punishment, and the High Court considers 
death ^e s ^ ou ^ not be tried for the offence punishable with 
or trans- death or transportation, the High Court may nevertheless try 
for life 0n him f° r the other offences. 

Sentences 449. Notwithstanding anything contained in section 31, 
SeSoiToif 110 C°urt of Session shall pass on any European British subject 
E. B. sub- any sentence other than a sentence of imprisonment for a term 
J which may extend to one year, or fine, or both. 

1 Inserted by Act III of 1884, 
sec. 5. 

2 4 All. 141. 


3 Added by Act III of 1884, sec. 5. 

4 See sec. 4, cl. (i), supra, p. 62 ; and 
in British Burma, see sec. 185, para. 2. 
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IE, at any time after the commitment and before signing- Procedure 
judgment, the presiding Judge thinks that the offence which ^onsJudge 
appears to be proved cannot be adequately punished by such a finds his 
sentence, he shall record his opinion to that effect and transfer adequate! 
the case to the High Court. Such Judge may either himself 
bind over, or direct the committing Magistrate to bind over, 
the complainant and witnesses to appear before the High Court. 

450 . Repealed by Act III of 1884, sec . 6 . 

451 . In trials of European British subjects before a High Mixed jury 
Court or Court of Session, if, before the first juror is called European^ 
and accepted, or the first assessor is appointed, as the case may British sub- 
be, any such subject requires to be tried by a mixed jury, the jeCtS * 
trial shall be by a jury of which not less than half the number 

shall be Europeans or Americans, or both Europeans and 
Americans. 

451 a. (i) In trials of European British subjects before a Right of 

District Magistrate, any such subject may in a summons case, 8ll ‘bject to 

before he is heard in his defence under section 244, or in a D r y 

. . before Dis- 

warrant case, before he enters on his defence under section trict Ma- 
256, claim that the trial shall be by a jury composed in manner g 1Btrate - 
prescribed by section 45 1 . 

(2) If a claim is made under subsection (1) in a summons 
case at the time when the Magistrate proceeds under section 
244 to hear the accused, or in a warrant case at the time when 
the Magistrate calls upon the accused under section 2 56 to 
enter upon the defence, the Magistrate shall forthwith issue the 
necessary orders for the trial by a jury as aforesaid. 

(3) If such a claim is made at an earlier stage of the 
proceedings, the Magistrate shall issue such orders whenever 
it appears to him from the evidence recorded that there will 
be a sufficient case to go before a jury. 

(4) In every such case the Magistrate shall, notwithstanding 
anything contained in section 242, before issuing any order 
as aforesaid, frame a formal charge. 

(5) The provisions of sections 211, 216, 217, 219 and 220 
shall, so far as may be, apply for the purpose of securing the 
attendance of the complainant, the accused and the witnesses 
at every trial to be held under this section. 
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(6) The provisions of this Code relating to the procedure in 
a trial by jury 1 before a Court of Session shall, as nearly as 
may be, apply to every trial under this section as if the 
District Magistrate were a Sessions Judge and the accused 
had been committed to his Court for trial 2 . 

(7) All Courts may construe any of the provisions referred 
to in subsection (5) or subsection (6), in so far as they are 
made applicable by that subsection with such verbal alterations 
not affecting the substance as may be necessary or proper to 
adapt the same to the matter before them. 

(8) Nothing in this section shall affect the power of the 
Magistrate to commit an accused person for trial under section 
347 or section 447 3 . 


Transfer to 451 R. (i) If an accused person claims to be tried by jury 
Court, in under section 451 A, and in the opinion of the District 
certain Magistrate there is reason to believe that a jury composed in 
manner prescribed by section 451 cannot be constituted for the 
trial before himself, or cannot be so constituted without an 
amount of delay, expense or inconvenience which under the 
circumstances of the case would be unreasonable, he may, 
instead of issuing orders for the trial before himself under 
section 451 a, transfer the case for ‘trial to such other District 
Magistrate or to such Sessions Judge as the High Court may, 
from time to time, by rules made by it in this behalf and 
approved by the Local Government, or by special order, direct. 

(2) When a case is transferred under this section to a 
Sessions Judge or District Magistrate, he shall with all con- 
venient speed try it with the same powers (including the 
powei of commitment) and according to the same procedure a§ 

1 le weit a District Magistrate acting unddr sections 451 a 4 . 

E°b! buI- — any CaSC in w * llc k an European British subject is 

jtct and amise J 01I1 tly with a person not being an European British 


mis refers generically to 
‘ class of cases triable by a Sess 
Judge with the help of a jury, 
their trial, as contradistinguis 
from those tried with the hell 
assessors or in any other mar 
mentioned in the Code,’ o All , 
per Straight J. 


* The effect of this clause is to 
confer on the District Magistrate 
precisely the same authority as the 
Sessions Judge has, under sec. 307, 
to submit a case when he disagrees 
with the jury, 9 All. 424. 

3 Added by Act III of 1884, sec. 8. 

4 Added by Act III of 1884, sec. 8. 
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subject, and such European British subject is committed for Native 
trial before a High Court or Court of Session, such subject ac 

and person may be tried together, and the procedure on the 
trial shall be the same as it would have been had the European 
British subject been tried separately : 

Provided that, if the European British subject requires When Na- 
under section 451 to be tried by a mixed jury, or by a mixed cilhn^pa- 
set of assessors, and the person not being an European British rate trial, 
subject requires that he shall be tried separately, the latter 
person shall be tried separately in accordance with the provisions 
of Chapter XXIII. 

453. When any person claims to be dealt with as an Procedure 
European British subject, he shall state the grounds of such person to be 
claim to the Magistrate before whom he is brought for the dealt with 
purposes of the inquiry or trial ; and such Magistrate shall 1 subject, 
inquire into the truth of such statement, and allow the person 
making it a reasonable time within which to prove that it is 

true, and shall then decide whether he is or is not an European 
British subject, and shall deal with him accordingly. If any 
such person is convicted by such Magistrate and appeals from 
such conviction, the burden of proving that the Magistrate's 
said decision was wrong shall lie upon him. 

When any such person is committed by the Magistrate for 
trial before the Court of Session, and such person before such 
Court claims to be dealt with as an European British subject, 
such Court shall, after such further inquiry, if any, as it thinks 
lit, decide whether he is or is not an European British subject, 
and shall deal with him accordingly. If he is convicted by 
such Court and appeals from such conviction, the burden of 
proving that the Court's said decision was wrong shall lie 
upon him. 

When the Court before which any person is tried decides 
that he is not an European British subject, such decision shall 
form a ground of appeal from the sentence or order passed in 
such trial. 

454. If an European British subject does not claim to be Failure 
dealt with as such by the Magistrate before whom he is tried gtatu^a 

1 before going into the case, 4 All. 141. 


waiver. 
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or by whom he is committed, or if, when such claim has been 
made before, and disallowed by, the committing* Magistrate, 
it is not again made before the Court to which such subject is 
committed, he shall be held to have relinquished his right to 
be dealt with as such European British subject 1 , and shall not 
assert it in any subsequent stage of the same case. 

Unless the Magistrate has reason to believe that any person 
brought before him is not an European British subject, the 
Magistrate shall ask such person whether he is such a subject 
or not 2 . 

Trial under 455. Where a person who is not an European British 
ter 8 of per- subject is dealt with as such under this chapter, and does 
son^not an not object, the inquiry, commitment, trial or sentence (as 
subject. the case may be) shall not, by reason of such dealing, be 
invalid. 


Right of 
E. B. 

subject un- 
lawfully 
detained to 
apply to be 
brought 
before 
High 
Court. 


Procedure 
on such ap- 
plication. 


456. When any European British subject 3 * * * * is unlawfully 
detained in custody by any person, such European British 
subject or any person on his behalf may apply to the High 
Coui t which would have jurisdiction over such European 
British subject in respect of any offence committed by him at 
the place where he is detained, or to which he would be 
entitled to appeal from any conviction for any such offence, 
for an order directing the person detaining him to bring him 
before the High Court to abide such further order as it may 
pass. 


457. The High Court, if it thinks fit, may, before issuing 
such order, inquire, on affidavit or otherwise, into the grounds 
on which it is applied for, and grant or refuse such application ; 
or it may issue the order in the first instance, and, when the 
person applying for it is brought before it,' it may make such 
fuither order in the case as it thinks fit, after such inquiry (if 
any) as it thinks necessary. v 


i. e. as regards the tribunal, the 

procedure, and (if convicted) the 

punishment, 6 Cal. 83, 87. 

2 Re Foy, 1 Tayl. & Bell, 219. 

But omission to ask this question 

will not affect the validity of any 

proceeding, sec. 534. It must how- 

ever appear that the European British 


subject’s rights have been distinctly 
made known to him and that he was 
enabled to exercise his choice and 
judgment whether he would or would 
not claim them, 6 Cal. 83, 87, 88. 

3 This section does not apply to 
Natives, 1 All. 1, 5. 
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458. The High Court may issue such orders throughout Territories 
the territories within the local limits of its appellate criminal JJ^ ghou 
jurisdiction, and such other territories as the Governor General High Cour 
in Council may direct 1 . 


may issue 
suchordersc 


459. Unless there is something repugnant in the context,, Acts con- 
all enactments heretofore or hereafter made by the Governor j^Sfction 
General in Council, which confer on Magistrates or on the 011 Magis- 
Court of Session jurisdiction over offences, shall be deemed to Court of 
apply to European British subjects, although such persons be Session - 
not expressly referred to therein 2 . 

Nothing in this section shall be deemed to authorise any 
Court to exceed the limits prescribed by this chapter as to the 
amount of punishment which it may inflict on an European 
British subject, or to confer jurisdiction on any Magistrate or 
any Judg'e presiding in a Court of Session 3 not being a Justice 
of the Peace 2 . 


460. In 

assessors, in 

British subject) or an American is the accused person, or one Americans, 
of the accused persons, not less than half the number of jurors 
or assessors shall, if practicable and if such European or 
American so claims, be Europeans or Americans. 

461. Whenever an European or American is charged before Jury when 
the Court of Session jointly with a person not an European or ^ U ^mer£ 
American, and in compliance with a claim made under section cancharged 
460 is tried by a jury, or with the aid of a set of assessors, witlfone 
of which at least one-half consists of Europeans and Americans, a* 10 ^©** 
the latter person shall, if he so claims, be tried separately. 

462. When a trial is to be held before the Court of Session Summon- 
in which the accused person, or one of the accused persons, is ^panel- 
entitled to be tried by a jury constituted under the provisions ling jurors 
of section 451 or section 460, or before the Court of a District or 460! 
Magistrate or Sessions Judge proceeding under section 451 a 

1 See the five notifications, dated also 9 Bom. 288, 333, and 5 Mad. 333. 
respectively 23 Septa 874, issued by the 2 See 5 Mad. H. C. 277. 

Governor General in Council under 3 Inserted by Act III of 1884, sec. 

58 Yic. c. 15. sec. 3, Gazette of India, 9; which section also repealed the 
874, p. 486, and a sixth* notification, last sixteen words of sec. 459 of Act 
ated 18 Dec. 1874, ibid., p. 612. See X of 1882. 

VOL. II. q 


every case triable by jury or with the aid of Jury ft* 
which an European (not being an European ^opean^r 
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Prosecu- 
tion of 
Europeans 
and 

Americans. 


Procedure 
where 
accused 
appears 
insane to 
Magis- 
trate. 


or 451 b 1 , the Court shall, three days at least before the day 
fixed for holding- such trial, cause to be summoned, in the 
manner hereinbefore prescribed, as many European and 
American jurors as are required for the trial. 

The Court shall also at the same time in like manner cause 
to be summoned the same number of other persons named in 
the revised list, unless such number of such other persons has 
been already summoned for trials by jury at that session. 

From the whole number of persons returned, the jurors who 
are to constitute the jury shall be chosen by lot in the manner 
prescribed in section 276, until a jury containing the proper 
number of Europeans or Americans, or a number approaching 
thereto as nearly as practicable, has been obtained : 

Provided that in any case in which the proper number of 
Europeans and Americans cannot otherwise be obtained, the 
Court may, in its discretion, for the purpose of constituting 
the jury, summon any person excluded from the list on the 
ground of his being exempted under section 320. 

463 . Criminal proceedings against European British sub- 
jects, Europeans not being European British subjects, and 
Americans, before the Court of Session and High Court, shall, 
except as otherwise expressly provided, be conducted according 
to the provisions of this Code. 

CHAPTER XXXIY. 

LUNATICS. 

464 . When a Magistrate holding an inquiry or a trial has 
reason to believe that the accused is of unsound mind and 
consequently incapable of making his defence, the Magistrate 
shall inquire into the fact of such unsoundness, and shall 
cause such person to be examined by the Civil Surgeon 
of the District or such other medical officer as the Local 
Government directs 2 , and thereupon shall examine such 
Surgeon or other officer as a witness, and shall reduce the 
examination to writing. 

Added by Act III of 1884, sec. Governments of Madras, Bombay, 
IO * and Assam, Macpherson, Lists , 1884, 

See notifications by the local pp. TI4, 233, 658. 



CHAPTER XXXIV. LUNATICS. 


227 


If such Magistrate is of opinion that the accused is of 
unsound mind and consequently incapable of making his 
defence, he shall postpone further proceedings in the case 1 . 

465. If any person committed for trial before a Court of Procedure 

Session or a High Court appears to the Court at his trial to p^on 

be of unsound mind and consequently incapable of making his committed 
• before 

defence, the jury or the Court with the aid of assessors shall, court of 

in the first instance, try the fact of such unsoundness and ^^Comrt 
incapacity 2 , and, if satisfied of the fact, shall pass judgment appears 
accordingly, and thereupon the trial shall be postponed. insane. 

The trial of the fact of the unsoundness of mind and in- 
capacity of the accused shall be deemed to be part of his trial 
before the Court. 


466. Whenever an accused person is found to be of unsound Release of 
mind and incapable of making his defence, the Magistrate or ^“^ing in- 
Court, as the case may be, if the case is one in which bail may vestigation 
be taken, may release him on sufficient security being given 
that he shall be properly taken care of and shall be prevented 
from doing injury to himself or to any other person, and 
for his appearance when required before the Magistrate or 
Court or such officer as the Magistrate or Court appoints in 
this behalf. 

If the case is one in which bail may not be taken, or if Custody of 
sufficient security is not given, the Magistrate or Court shall lunatlc * 
report the case to the Local Government 3 , and the Local 
Government may order the accused to be confined in a lunatic 
asylum or other suitable place of safe custody, and the 
Magistrate or Court shall give effect to such order 4 . 


467. Whenever an inquiry or a trial is postponed under Resump- 
section 464 or section 465, the Magistrate or Court, as the q°£.y or* 
case may be, may at any time resume the inquiry or trial, and trial, 
require the accused to appear or be brought before such 
Magistrate or Court. 


1 and report the case to the Local 
Government, i Suth. Cr. n. Where 

the accused, though not insane, can- 

not be made to understand the pro- 
ceedings, see sec. 341, supra. 

' * 10 Ben. Appx. 10. 


3 6 Suth. Or. 3, col. 2. 

4 And thereupon the authority of 
the Magistrate or Court over the 
lunatic ceases and does not revive 
until he is taken hack under sec. 473 ; 
see 2 Cal. 356. 
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Procedure 
on accused 
appearing 
before Ma- 
gistrate or 
Court. 

c 


When ac- 
cused 
appears to 
have been 
insane. 


Judgment 
of acquittal 
on ground 
of lunacy. 


When the accused has been released under section 466, and 
the sureties for his appearance produce him to the officer whom 
the Magistrate or Court appoints in this behalf, the certificate 
of such officer that the accused is capable of making his 
defence shall be receivable in evidence. 

468 . If, when the accused appears or is again brought 
before the Magistrate or the Court, as the case may be, the 
Magistrate or Court considers him capable of making his 
defence, the inquiry or trial shall proceed. 

If the Magistrate or Court considers the accused person to 
be still incapable of making his defence, the Magistrate or 
Court shall again act according to the provisions of section 
464 or section 465, as the case may be. 

469 . When the accused appears to be of sound mind at the 
time of inquiry or trial, and the Magistrate is satisfied from 
the evidence given before him that there is reason to believe 
that the accused committed an act which, if he had been of 
sound mind, would have been an offence, and that he was at 
the time when the act was committed, by reason of unsound- 
ness of mind, incapable of knowing the nature of the act or 
that it was wrong or contrary to law *, the Magistrate shall 
proceed with the case, and, if the accused ought to be com- 
mitted to the Court of Session or High Court, send him for 
trial before the Court of Session or High Court, as the case 
may be. 

470 . Whenever any person is acquitted upon the ground 
that, at the time at which he is alleged to have committed 
an offence, he was, by reason of unsoundness of mind, in- 
capable of knowing the nature of the act alleged as con- 
stituting the offence, or that it was wrong or contrary to law, 
the finding shall state specifically whether he committed the 
act or not 1 2 . 


1 See the Penal Code, sec. 84 ; vol. 
h P-117- 

2 See for a form of such finding, 8 
Suth. Cr. Letters, 19. W^here the jury 
finds that the accused was insane at 
the time at which he is alleged to 


have committed an offence, the High 
Court will not interfere with the ver- 
dict except upon the clearest evidence 
that the jury was mistaken, 19 Suth. 
Cr. 45. 
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471 . Whenever such judgment states that the accused Person ac= 
person committed the act alleged, the Magistrate or Court on^uch 
before whom or which the trial has been held shall, if such ground to 
act would, but for the incapacity found, have constituted an safe cus’ 11 
offence, order such person to be kept in safe custody in tod X* 
such place and manner as the Magistrate or Court thinks 

fit, and shall report the case for the orders of the Local 
Government. 

The Local Government may order such person to be con- 
fined in a lunatic asylum, jail or other suitable place of safe 
custody. 

472 . When any person is confined under the provisions of Lunatic 
section 4 66 or section 471, the Inspector General of Prisons, tobe* 6 ™ 
if such person is confined in a jail, or the visitors of the visited, 
lunatic asylum, or any two of them, if he is confined in 

a lunatic asylum, may visit him in order to ascertain his 
state of mind ; and he shall be visited once at least in every 
six months by such Inspector General or by two of such 
visitors as aforesaid; and such Inspector General or visitors 
shall make a special report to the Local Government as to 
the state of mind of such person. 

473 . If such person is confined under the provisions of Procedure 
section 466, and such Inspector General or visitors shall cer- prisoner 
tifv that, in his or their opinion, such person is capable of reported 
making his defence, he shall be taken before the Magistrate making 

or Court, as the case may be, at such time as the Magistrate defence * 
or Court appoints, and the Magistrate or Court shall deal 
with such person under the provisions of section 468 ; and 
the certificate of such Inspector General or visitors as afore- 
said shall be receivable as evidence. 

474 . If such person is confined under the provisions of Procedure 
section 4 66 or section 471, and such Inspector General or i imat i c con , 
visitors shall certify that, in his or their judgment, he may ^ed 0^471 
be discharged without danger of his doing injury to himself declared 
or to any other person, the Local Government may thereupon ^j/°g 0 dl8 ’ 
order him to be discharged, or to be detained in custody, or 

to be transferred toti public lunatic asylum if he has not been 
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already sent to such an asylum ; and, in case it orders him to 
be transferred to an asylum, may appoint a commission, con- 
sisting of a judicial and two medical officers. 

Such commission shall make formal inquiry into the state 
of mind of such person, taking such evidence as is necessary, 
and shall report to the Local Government, which may order 
his discharge or detention as it thinks fit. 

Delivery of 475 . Whenever any relative or friend of any person con- 
care^of re* ^ ne( ^ un( ^ er ^ ie provisions of section 4 66 or section 471 desires 
i#tive. that he shall be delivered over to his care and custody, the 
Local Government, upon the application of such relative or 
friend, and on his giving security to the satisfaction of such 
Government that the person delivered shall be properly taken 
care of and shall be prevented from doing injury to himself 
or to any other person, may order such person to be delivered 
to such relative or friend. 

Whenever such person is so delivered, it shall be upon 
condition that he shall be produced for the inspection of 
such officer and at such times as the Local Government 
directs. 

The provisions of sections 472 and 474 shall, mutatis mu - 
iavdis , apply to persons delivered under the provisions of this 
section ; and the certificate of the inspecting officer appointed 
under this section shall be receivable as evidence. 


Governor 
General in 
Council 


475 a. The Governor General in Council may direct that 
any person whom the Local Government has ordered under 


move™"' c ^ ia P^ er confined in a lunatic asylum, jail or other 

criminal place of safe custody, shall be removed from the place where 
from^one * s con fi ne( l t° any lunatic asylum, jail or other place of 
province to safe custody in British India 1 . 

another. 


Local Go- 475 B. The Local Government may empower the officer in 
may relieve chaige of the jail in which a person is confined under the 

General°of P rov * s * ons sec ^ on 4^6 or section 471 to discharge all or 
certain an y of the functions of the Inspector General of Prisons 
functions. under section section 473, or section 474 l . 


1 Act X of 1 886, sec. 12. 
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CHAPTER XXXV. 


PROCEEDINGS IN CASE OF CERTAIN OFFENCES AFFECTING 
THE ADMINISTRATION OF JUSTICE. 


476 . When any Civil, Criminal or Revenue Court is of Procedut 

opinion that there is ground for inquiring into any offence J^tione 
referred to in section 195, and committed before it or brought in s. 195. 
under its notice in the course of a judicial proceeding, such 
Court, after making any preliminary inquiry that may be 
necessary 1 , may send the case for inquiry or trial to the nearest * 

Magistrate of the first class 2 , and may send the accused in 
custody, or take sufficient security for his appearance, before 

such Magistrate; and may bind over any person to appear 
and give evidence on such inquiry or trial. 

Such Magistrate shall thereupon proceed according to law, 
and may, if he is authorised under section 192 to transfer 
cases, transfer the inquiry or trial to some other competent 
Magistrate 3 . 

477 . Subject to the provisions of section 444, a Court of Power of 
Session may charge a person for any offence referred to in see- ^ssionL 
tion 195 and committed before it, or brought under its notice to such of- 
in the course of a judicial proceeding 4 , and may commit, or m itted be- 
admit to bail and try, such person upon its own charge 5 . fore itself - 

Such Court may direct the Magistrate to cause the attend- 
ance of any witnesses for the purposes of the trial. 


478 . When any such offence is committed before any Power of 
Civil or Revenue Court, or brought under the notice 6 of any Avenue 


1 to satisfy the Court that there is 
ground for etc., 7 Mad. 189, 190: 5 
All. 62: 6 All. 98, 1 14. The pre- 
liminary inquiry need not be con- 
ducted in presence of the accused, 9 
Suth. Cr. 3, or extend to all the 
persons who may be implicated in the 
offence, 7 Mad. 224. 

2 13 Suth. Cr. 45. 

3 And he may discharge the accused 

if he thinks the evidence not sufficient 

to warrant committal, 5 Bom. H. C., 

Cr. 41. Sec. 476 is intended to avoid 


the inconvenience which would be 
caused if a Judge were obliged to 
appear before a Magistrate and make 
a complaint on oath in order to lay 
a foundation for a prosecution, 7 All. 
871. 

* 6 All. 103. 

5 A District Judge who has, as 
such, sanctioned a prosecution for 
forgery, may, in his capacity as Ses- 
sions J udge, try the offence, 6 Bom. 
479 - 

6 4 Ben. Ap. Cr. 9. 
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Courts to Civil or Revenue Court in the course of a judicial proceeding 

and the case is triable exclusively by the High Court or Court 

investiga- _ 

tion and of Session, or such Civil or Revenue Court thinks that it 
High Court ought to be tried by the High Coi*rt or Court of Session, 
or Court of suc h Civil or Revenue Court may, instead of sending the 
case under section 476 to a Magistrate for inquiry, itself 
complete the inquiry, and commit or hold to bail the accused 
person to take his trial before the High Court or Court of 
Session, as the case may be. 

For the purposes of an inquiry under this section, the Civil 
or Revenue Court may, subject to the provisions of section 
443, exercise all the powers of a Magistrate; and its pro- 
ceedings in such inquiry shall be conducted as nearly as may 
be in accordance with the provisions of Chapter XVIII, and 
shall be deemed to have been held by a Magistrate. 


Procedure 4 : 79 - W hen any such commitment is made by a, Civil or 
Court hi Revenue Court, the Court shall send the charge with the order 
such cases, of commitment and the record of the case to the Presidency 
Magistrate, District Magistrate or other Magistrate authorised 
to commit for trial ; and such Magistrate shall bring the 
case before the High Court or Court of Session, as the case 
may be, together with the witnesses for the prosecution and 
defence. 


Procedure 480 . When any such offence as is described in section 1 75, 
cases of section 178, section 179, section 180, or section 228 of the 

contempt. Indian Penal Code is committed in the view or presence of 
any Civil, Criminal or Revenue Court, the Court may cause 
the offender, whether he is an European British subject or not, 
to be detained in custody; and at any time before the rising 
of the Court on the same day may, if he thinks fit, take cog- 
nisance of the offence and sentence the offender to fine not 
exceeding two hundred rupees 2 , and, in default of payment, 
to simple imprisonment 3 * * for a term which may extend to one 
month, unless such fine be sooner paid. 

2 I0 3 * relieve the offender from liability to 

ror form of warrant of commit- have the fine levied by distress and 

ment see Sched. V. No. 38. sale, 3 Sixth. Or. Letters, 21. 

►Mich imprisonment does not 
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Nothing in section 443 or section 444 shall be deemed to 
apply to proceedings under this section 1 . 

481 . In every such case, the Court shall record the facts Record in 
constituting the offence, with the statement (if any) made by such cases * 
the offender, as well as the finding and sentence 2 . 

If the offence is under section 228 of the Indian Penal Code, 
the record must show the nature and stage of the judicial pro- 
ceeding in which the Court interrupted or insulted was sitting, 
and the nature of the interruption or insult. 

482 . If the Court in any case considers that a person ac- Procedure 
cused of any of the offences referred to in section 480 and 
committed in its view or presence should be imprisoned other- considers 
wise than in default of payment of fine, or that a fine ex- ghouiT not 
ceeding two hundred rupees should be imposed upon him, or he , dealt 
such (Tourt is for any other reason of opinion that the case I 61 
should not be disposed of under section 480,, such Court, after 
recording the facts constituting the offence and the statement 

of the accused as hereinbefore provided, may forward the case 
to a Magistrate having jurisdiction to try the same, and 
may require security to be given for the appearance of such 
accused person before such Magistrate, or, if sufficient security 
is not given, shall forward such person under custody to such 
Magistrate. 

The Magistrate to whom any case is forwarded under this 
section shall proceed to hear the complaint against the accused 
person in manner hereinbefore provided. 


483 . When the Local Government so directs, any Registrar when Re- 
or any Sub-Registrar appointed under the Indian Registration fedTemed 
Act, 1877, shall be deemed to be a Civil Court within the a Civil 


meaning of sections 480 and 48s 3 . 


Court. 


484 . When any Court has under section 480 adjudged an Discharge 
offender to punishment for refusing or omitting to do anything 
which he was lawfully required to do, or for any intentional sion or apo- 
insult or interruption, the Court may, in its discretion, °° y * 
discharge the offender or remit the punishment on his sub- 

1 An appeal lies from orders under it, sec. 4S6 infra. 

2 4 Mad. H. C. 229. 3 13 Ben. Appx. 40. 
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mission to the order or requisition of such Court, or on 
apology being made to its satisfaction. 

485 . If any witness before a Criminal Court refuses to 
answer such questions as are put to him \ or to produce any 
document in his possession or power which the Court requires 
him to produce, and does not offer any reasonable excuse for 
such refusal, such Court may, for reasons to be recorded in 
writing, sentence him to simple imprisonment, or by warrant 2 
under the hand of the presiding Magistrate or Judge commit 
him to the custody of an officer of the Court, for any term not 
exceeding seven days, unless in the meantime such person 
consents to be examined and to answer, or to produce the 
document. In the event of his persisting in his refusal, he 
may be dealt with according to the provisions of section 480 
or section 482, and, in the case of a Court established by 
Royal Charter, shall be deemed guilty of a contempt. 

486 . Any person sentenced by any Court under section 
480 or section 485 may, notwithstanding anything herein- 
before contained, appeal to the Court to which decrees or orders 
made in such Court are ordinarily appealable. 

The provisions of Chapter XXXI shall, so far as they are 
applicable, apply to appeals under this section, and the Ap- 
pellate Court may alter or reverse the finding, or reduce or 
reverse the sentence appealed against. 

An appeal from such conviction by a Court of Small Causes 
in a Presidency-town shall lie to the High Court, and 

an appeal from such conviction by any other Court of 
Small Causes shall lie to the Court of Session for the Sessions 
Division within which such Court is situate. 

An appeal from such conviction by any officer as Registrar 
or Sub-Registrar appointed as aforesaid 3 may, when such officer 
is also Judge of a Civil Court, be made to the Court to which 
it would, under the preceding portion of this section, be made 
if such conviction were a decree by such officer in his capacity 
as such Judge, and in other cases may be made to the District 
Judge, or, in the Presidency-towns, to the High Court. 

1 3 Mad. 271. 2 See form of warrant, Sched. V. No. 39. 

* See Bee, 483. 
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487 . Except as provided in sections 477, 480 and 485, no Certain 
Judge of a Criminal Court or Magistrate, other than a Judge Macds 8 *^ 
of a High Court, the Recorder of Rangoon and the Presidency trates not 
Magistrates l , shall try any person for any offence referred to fences re- 
in section 195* when such offence is committed before himself or f« rred to 
in contempt of his authority 2 , or is brought under his notice 3 as when com- 
such Judge or Magistrate in the course of a judicial proceeding, fj^them- 
Nothing in section 476 or section 482 shall prevent a selves. 
Magistrate empowered to commit to the Court of Session or 
High Court from himself committing any case to such Court, 
or shall prevent a Presidency Magistrate from himself dis- 
posing of any case instead of sending it for inquiry to another 
Magistrate. 


CHAPTER XXXVI. 


OF THE MAINTENANCE OF WIVES AND CHILDREN 4 . 


488 . If any person having sufficient means neglects or Order for 
refuses to maintain his wife 5 * or his legitimate or illegitimate maint ® n ~ 
child 0 unable to maintain itself, the District Magistrate, a wives and 
Presidency Magistrate, a Sub -divisional Magistrate, or a cicien * 
Magistrate of the first class 7 may, upon proof of such neglect 
or refusal, order such person to make a monthly allowance for 
the maintenance of his wife or such child, at such monthly 
rate 8 , not exceeding fifty rupees in the whole, as such Magis- 


1 1 Mad. 305. 

2 The District Court and Sessions 
Court are essentially distinct Courts, 
though presided over by the same 
officer. There is nothing, therefore, 
to debar a District J udge who has, on 
hearing a civil appeal, sanctioned the 
prosecution of a party for forgery, 
from trying the offence in his capacity 
of Sessions Judge, 6 Bom. 479 (on 
sec. 473 of the Code of 1872). 

3 4 Ben. App. Jur. Cr. 11. 

4 So an Assistant Sessions Judge 
is a different Court from the Sessions 
Judge, 11 Bom. H. C. 98. 

5 As to what is a ‘ wife * for the 
purpose of this section, see 4 N. W. 

P- 128 ( /Tarao-marriage among J ats). 

The question is, whether the form of 


marriage that has been gone through 
is sufficient to enable the offspring of 
the union to inherit. 

6 No order can be passed under 
this section for the maintenance of a 
foetus of which a woman is believed 
to be pregnant, 3 N. W. P. 70, and 
* child ’ does not include * step-child/ 
There is no law in India like 4 & 5 
Wm. IV. c. 76. sec. 57. 

7 i. e. the Magistrate of the par- 
ticular area in which the husband or 
father resides, 9 Bom. 45. 

8 The Magistrate may alter this, 
from time to time, under sec. 489. 
But he cannot in the first instance 
make an order at a progressively in- 
creasing rate, 2 N. W. P. 454 : 12 Cal. 
535 - 
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trate thinks fit, and to pay the same to such person as the 
Magistrate from time to time directs 1 . 

Such allowance shall be payable from the date of the order. 

If any person so ordered wilfully neglects to comply with 
the order, any such Magistrate may, for every breach of the 
order, issue a warrant 2 for levying the amount due in manner 
hereinbefore provided for levying fines, and may sentence 
such person, for the whole, or any part of each months al- 
lowance remaining unpaid after the execution of the warrant, 
to imprisonment 3 for a term which may extend to one month 4 * * : 

Provided that, if such person offers to maintain his wife on 
condition of her living with him 0 , and she refuses to live with 
him, such Magistrate may consider any grounds of refusal 
stated by her 0 ; and may make an order under this section 
notwithstanding such offer, if he is satisfied that such person 
is living in adultery, or that he has habitually treated his 
wife with cruelty. 

No wife shall be entitled to receive an allowance from her 
husband under this section if she is living in adultery, or if, 
without any sufficient reason, she refuses to live with her 
husband, or if they are living separately by mutual consent. 

On proof that any wife in whose favour an order has been 
made under this section is living in adultery 7 , or that without 
sufficient reason she refuses to live with her husband, or that 


1 The Magistrate cannot enter into 

any question, as to the lawful guard- 
ianship of a child, 4 Cal. 374. Where 
the claim for maintenance had been 

released, the Magistrate should not 

enforce the order, 10 Mad. 13. 

It will he observed that sec. 488, 
like the Contract Act, sec. 68, illus- 
tration b , assumes that husbands and 
parents are under a legal obligation 
to support their wives and children. 
That a wife residing with her husband 
has a right to be maintained by him, 

see 9 Bom. 45. But, apart from the 
personal laws of the Natives, there 
seems to be in India no express civil 
obligation on the part of a father 

to maintain his child. So in Eng- 
land, Bazeley v. Border , L. R, 


3 Q. B. 559, per Cockburn C.J. 

2 See form, Sched. V. No. 41. 

3 simple or rigorous. 

4 Such a sentence is absolute and 
the imprisonment does not cease on 
payment, 8 Mad. 70. See also 9 All. 
240. For a form of warrant of im- 
prisonment on failure to pay mainten- 
ance, and of a warrant to enforce the 
payment by distress and sale, see 
Sched. V. Nos. 40, 41. 

5 A Hindti must offer to ‘ main- 
tain ’ his wife as part of his family 
and to 'live’ with her as a husband 
lives with his wife, 6 Mad. 371, 372. 

6 A Hindti husband’s marriage of 
a second wife is not a sufficient 
ground, 7 Mad. 187. 

7 8 Bom. Cr. Ca. 124 : 5 All. 224. 
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they are living separately by mutual consent, the Magistrate 
shall cancel the order. 

All evidence under this chaper shall be taken in the presence 
of the husband or father, as the case may be, or, when his 
personal attendance is dispensed with, in the presence of his 
pleader, and shall be recorded in the manner prescribed in the 
case of summons-cases l . 

489 . On proof of a change in the circumstances of any Alteration 
person receiving under section 488 a monthly allowance, 0r ance 11OW ~ 
ordered under the same section to pay a monthly allowance to 

his wife or child, the Magistrate may make such alteration in 
the allowance as he thinks fit, provided the monthly rate of 
fifty rupees be not exceeded. 

490 . A copy of the order of maintenance shall be given Enforce- 
without payment to the person in whose favour it is made, or ^ 
to his guardian, if any, or to the person to whom the allowance maintain- 
is to be paid; and such order shall be enforceable 2 by any 
Magistrate in any place where the person against whom it is 

made may be, on such Magistrate being satisfied as to the 
identity of the parties and the non-payment of the allowance 
dueh 


1 A Hindi! marriage of a man 
reverting from Christianity to Hindu- 
ism is not void in consequence of a 
previous Christian marriage, 4 Mad., 
H. C. Rulings, iii. The Hindi! as well 
as the Christian wife of such a person 
is therefore entitled to maintenance 
under this section. 

As to the High Court’s power to 
revise orders made under this section, 
see 20 Suth. Cr. 58, 5 Bom. H. C., Or. 
Ca. 81. 

Of course section 488 does not de- 
prive a wife of any remedy in the Civil 
Courts which she would otherwise 
have had against her husband, 6 
Suth. Civ. R. 57, col. 2. 

2 This does not deprive the Magis- 
trate of his jurisdiction under section 
488. When the person against whom 
the order is made is beyond his juris- 
diction he may, in his discretion, 
issue a warrant under section 488, or 


refer the applicant to a Magistrate 
having jurisdiction under section 490 ; 
4 Mad. 230. 

3 The order does not deprive a 
Muhammadan husband against whom 
it is made of his right to divorce his 
wife, and after such divorce the 
order cannot be enforced (7 Bom. 180), 
except as to the interval between the 
date of the order and the divorce (19 
Suth. Cr. 73), and except during the 
period of iddat, i. e. three months in 
the case of a non-pregnant woman; 
the period of gestation, if she be 
pregnant, 5 All. 226. More as to 
orders of maintenance of Muham- 
madan wives, 8 Bom. H. C., Cr. Ca. 
95 : 5 Cal. 558 : 8 Cal. 76. Under 
the Shia law, muta wives are not en- 
titled to maintenance ; but this does 
not affect their statutory right under 
chap, xxxvi, 8 Cal. 736. 
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CHAPTEK XXXVII. 


DIRECTIONS OF THE NATURE OF A HABEAS CORPUS. 


Power to 491 - Any of the High Courts of Judicature at Port Wil- 
insue direc- p an ^ Madras and Bombay may, whenever it thinks fit, direct— 
natoe of a ( a ) that a person within the limits of its ordinary original 
Imbed* cor- c j v jj j ur i sc p c tion be brought up before the Court to be dealt 

with according to law ; 

(4) that a person illegally or improperly detained in public 
or private custody within such limits be set at liberty ; 

(c) that a prisoner detained in any jail situate within such 
limits be brought before the Court to be there examined as a 
witness in any matter pending or to be inquired into in such 
Court ; 

(d) that a prisoner detained as aforesaid be brought before a 
court-martial or any commissioners acting under the authority 
of any commission from the Governor General in Council for 
trial or to be examined touching any matter pending before 
such court-martial or commissioners respectively ; 

(e) that a prisoner within such limits be removed from one 
custody to another for the purpose of trial ; and 

(/) that the body of a defendant within such limits be 
brought in on the Sheriff's return of cepi corpus to a writ of 
attachment 1 . 

Each of the said High Courts may, from time to time, frame 
rules to regulate the procedure in cases under this section 2 . 
Saving of Nothing in this section applies to persons detained under 
la ting to ® ell £ a l Regulation III of 1818, Madras Regulation II of 1819 
State pri- or Bombay Regulation XXV of 1827.7 or the Acts of the 
Governor General in Council No. XXXIV of 1850 or No. Ill 
of 1858. 


1 As to the power of the late 
Supreme Courts to grant writs of 
habeas corpus, see I Knapp, 1. This 
chapter seems not to affect the Eng- 
lish prerogative writ of habeas corpus 
ad subjiciendum , which runs into all 
parts of British India. The prohibi- 

tion in 25 & 26 Yic. c. 20 does not 
a Pply ) as there never has been a court 


in British India c having authority to 
grant and issue the said writ and to 
ensure the due execution thereof, 
throughout such . . . dominion 

2 See the rules made by the High 
Court at Fort William under the 
corresponding section of Act X of 
1 875, Gazette of India, Part II, 12 
Aug. 1876, p. 397. 



PART IX. 

SUPPLEMENTARY PROVISIONS. 


CHAPTER XXXVIII. 


OF THE PUBLIC PROSECUTOR. 


492. The Governor General in Council or the Local Go- Power to 
vernment may appoint, generally, or in any case, or for any p^lhf 
specified class of cases, in any local area, one or more officers Prosecu- 
to be called Public Prosecutors x . 

In any case committed for trial to the Court of Session, the 
District Magistrate, or, subject to the control of the District 
Magistrate, the Sub-divisional Magistrate, may, in the absence 
of the Public Prosecutor, or where no Public Prosecutor has 
been appointed, appoint any other person, not being* an officer 
of police below the rank of Assistant District Superintendent, 
to be Public Prosecutor for the purpose of such case. 

493. The Public Prosecutor may appear and plead without Public 
any written authority before any Court in which any case of ^ay plead 
which he has charge is under inquiry, trial or appeal ; and, if in any 
any private person instructs a pleader to prosecute in any p leaderg 
Court any person in any such case, the Public Prosecutor shall under Ida 
conduct the prosecution, and the pleader so instructed shall directlon * 
act therein under his directions 1 2 . 


494. Any Public Prosecutor appointed by the Governor Effect of 

General in Council or the Local Government 3 may, with the al * 

consent of the Court, in cases tried by jury before the return prosecu- 
tion. 


1 Sec. 4, cl. (m), supra, p. 62. The 
Bengal Government lias appointed all 
Government pleaders in the Lower 
Provinces to be public prosecutors, 
Calcutta Gazette , 23 Nov. 1881, Part 
I, p. 1026. 

2 As to his duty to call and ex- 

amine witnesses, see 7 All. 904, 8 Cal. 


1 21 ; and as to the mode in which 
he should perform his functions, see 
8 Bom. H. C., Cr. Ca. 126, 153, per 
Westropp C.J. 

3 but not one appointed under sec. 
492 by the District Magistrate or 
Subdivisional Magistrate, 8 All. 291. 
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of the verdict, and in other cases before the judgment is pro- 
nounced, withdraw from the prosecution of any person ; and, 
upon such withdrawal, 

{a) if it is made before a charge has been framed, the ac- 
cused shall be discharged ; 

(V) if it is made after a charge has been framed, or when 
under this Code no charge is required, he shall be acquitted. 

Permission 495, Any Magistrate inquiring into or trying any case 
proaecu- ° ma y permit the prosecution to be conducted by any person 
V on - other than an officer of police below a rank to be prescribed 
by the Local Government in this behalf with the previous 
sanction of the Governor General in Council 1 ; but no person, 
other than the Advocate General, Standing Counsel, Govern- 
ment Solicitor, Public Prosecutor or other officer generally or 
specially empowered by the Local Government in this behalf 
shall be entitled to do so without such permission. 

Any person conducting the prosecution may do so personally 
or by a pleader. 

An officer of police shall not be permitted to conduct the 
prosecution if he has taken any part in the investigation into 
the offence with respect to which the accused is being prose- 
cuted 2 . 

CHAPTER XXXIX. 

OV BAIL. 

token in* When any person other than a person accused of a 

case of non-bailable offence 3 is arrested or detained without warrant 

offence 6 ^7 an °® cer * n c ^ lar g e of a police-station 4 , or appears or is 
bi ought before a Court, and is prepared at any time while in 
the custody of such officer or at any stage of the proceedings 
before such Court to give bail, such person shall be released 
on bail : provided that such officer or Court, if he or it 
thinks fit, may, instead of taking bail from such person, 

Act X of 1 886, sec. 13. See 13 police officer to prosecute offenders up 
o l8 ‘ . . to final judgment. Hut that provision 

This section did not supersede was repealed by Act X of 1886, sec. 20. 
the provision of Bom. Act VII of 3 Sec , ^ cl> 8upra? p 6 ^ 

1867, sec. 23, which authorised a 4 Sec. 4, cl. (0), supra, p. 63. 
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discharge him on his executing a bond without sureties for 
his appearance as hereinafter provided b 

497. When any person accused of any non-bailable offence 
is arrested or detained without warrant by an officer in charge 
of a police-station, or appears or is brought before a Court, he 
may be released on bail, but he shall not be so released if there 
appear reasonable grounds for believing that he has been guilty 
of the offence of which he is accused. 

If it appears to such officer or Court at any stage of the 
investigation, inquiry or trial, as the case may be, that there 
are not reasonable grounds for believing that the accused has 
committed such offence, but that there are sufficient grounds 
for further inquiry into his guilt, the accused shall, pending 
such inquiry, be released on bail, or, at the discretion of such 
officer or Court, on the execution by him of a bond without 
sureties for his appearance as hereinafter provided. 

Any Court may, at any subsequent stage of any proceeding 
under this Code, cause any person who has been released under 
this section to be arrested, and may commit him to custody. 

498. The amount of every bond executed under this chap- Power to 
ter shall be fixed with due regard to the circumstances of the mission to 
case, and shall not be excessive ; and the High Court or Court bail . or re * 
of Session may, in any case, whether there be an appeal on bail 
conviction or not, direct that any person 2 be admitted to bail, 

or that the bail required by a police-officer or Magistrate be 
reduced. 

499. Before any person is released on bail or released on Bond of ac- 
his own bond, a bond for such sum of money as the police- sureties!^ 
officer or Court, as the case may be, thinks sufficient shall be 
executed by such person, and when he is released on bail, by 

one or more sufficient sureties, conditioned that such person 
shall attend at the time and place mentioned in the bond, and 
shall continue so to attend until otherwise directed by the 
police-officer or Court, as the case may be 3 . 

For forms see Sched. V. No. 42. 2 even a convicted person; see 

And see sec. 513, infra, as to taking a 1 All. 151 as to the former law. 

\ e P° sifc * n beu °f a bond. 3 See form of bond, Sched. V. No. 42. 

* VOL. II. R 
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If the case so require, the bond shall also bind the person 
released on bail to appear when called upon at the High Court, 
Court of Session or other Court to answer the charge. 

500. As soon as the bond has been executed, the person 
for whose appearance it has been executed shall be released ; 
and when he is in jail the Court admitting him to bail shall 
issue an order of release to the officer in charge of the jail *, and 
such officer on receipt of the order shall release him. 

Nothing in this section, section 496 or section 497 shall be 
deemed to require the release of any person liable to be detained 
for some matter other than that in respect of which the bond 
was executed. 

501. If, through mistake, fraud or otherwise, insufficient 
sureties have been accepted, or if they afterwards become 
insufficient, the Court may issue a warrant of arrest directing 
that the person released on bail be brought before it and may 
order him to find sufficient sureties, and on his failing so to do 
may commit him to jail. 

502. All or any sureties for the attendance and appearance 
of a person released on bail may at any time apply to a Magis- 
trate to discharge the bond either wholly or so far as relates to 
the applicants. 

On such application being made, the Magistrate shall issue 
his warrant of arrest, directing that the person so released be 
brought before him. 

On the appearance of such person pursuant to the warrant, 
or on his voluntary surrender, the Magistrate shall direct the 
bond to be discharged either wholly or so far as relates to the 
applicants, and shall call upon' such person to find other 
sufficient sureties, and, if he fails to do so, may commit him 
to custody. 


1 See form, Selied. V, No. 43. 
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CHAPTER XL. 

OF COMMISSIONS FOE THE EXAMINATION OF WITNESSES. 

503. Whenever, in the course o£ an inquiry, a trial or any when at- 

othcr proceeding- under this Code, it appears to a Presidency °* 

Magistrate, a District Magistrate, a Court of Session or the may be dis- 
Kigh Court that the examination of a witness is necessary for P e .^ ed 
the ends of justice, and that the attendance of such witness 

cannot be procured without an amount of delay, expense or 
inconvenience 1 which, under the circumstances of the case, 
would be unreasonable, such Magistrate or Court may dispense 
with such attendance and may issue a commission to any Issue of 
District Magistrate or Magistrate of the first class, within 
the local limits of whose jurisdiction such witness resides, to procedure 
take the evidence of such witness. under 

When the witness resides in the dominions of any Prince or 
State in alliance with Her Majesty in which there is an officer 
representing the British Indian Government, the commission 
may be issued to such officer 2 . 

The Magistrate or officer to whom the commission is issued, 
or, if he is the District Magistrate, he or such Magistrate of 
the first class as he appoints in this behalf, shall proceed to 
the place where the witness is, or shall summon the witness 
before him, and shall take down his evidence in the same 
manner, and may for this purpose exercise the same powers, as 
in trials of warrant-cases under this Code 3 . 

504. If the witness is within the local limits of the juris- Commis- 
diction of any Presidency Magistrate, the Magistrate or Court witness* 310 
issuing the commission may direct the same to the said in P re£ d~ 
Presidency Magistrate, who thereupon may compel the attend- townT 

1 Tllls ^powers the Courts to Cal. 20). But this is only the 

allow examination by commission in reporter’s headnote, and refers to 

ciiminal cases where a witness, mere witnesses. Certainly there is 

according to the manners and cus- no such exemption where she is a 

toms of the country, ought not to complainant. 

appear in public, 5 All. 92. The Cal- 2 The Courts have no power to issue 
cutta High Court has been supposed commissions out of the jurisdiction 

o ave held that a pardanathln is except in cases provided for by this 

° exempted from personal at- section, 5 Bom. 338. 

en ance * n Court (ibid., cit'ng 4 3 Chapter xxi, supra. 
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ance of, and examine, such witness as if he were a witness in 
a case pending before himself. 

Nothing in this section shall be deemed to affect the power 
of the High Court to issue commissions under the thirty-ninth 
and fortieth of Victoria, chapter 46, section 3. 

505 . The parties to any proceeding under this Code in 
which a commission is issued may respectively forward any 
interrogatories in writing which the Magistrate or Court 
directing the commission may think relevant to the issue, and 
the Magistrate or officer to whom the commission is directed 
shall examine the witness upon such interrogatories. 

Any such party may appear before such Magistrate or officer by 
pleader, or, if not in custody, in person, and may examine, cross- 
examine and re-examine (as the case may be) the said witness. 

506 . Whenever, in the course of an inquiry or a trial or 
any other proceeding under this Code before any Magistrate 
other than a Presidency Magistrate or District Magistrate, it 
appears that a commission ought to be issued for the examina- 
tion of a witness whose evidence is necessary for the ends of 
justice, and that the attendance of such witness cannot be 
procured without an amount of delay, expense or inconvenience 
which, under the circumstances of the case, would be unreason- 
able, such Magistrate shall apply to the District Magistrate, 
stating the reasons for the application 1 ; and the District 
Magistrate may either issue a commission in the manner 
hereinbefore 2 provided or reject the application. 

507 . After any commission issued under section 503 or 
section 506 lias been duly executed, it shall be returned, 
together with the deposition of the witness examined there- 
under, to the Court out of which itdssued ; and the commission, 
the return thereto and the deposition shall be open at all 
reasonable times to inspection of the parties, and may, subject 
to all just exceptions 3 , be read in evidence in the ease by either 
party, and shall form part of the record 4 . 

1 He should also state the nature of taken to a question in the interroga- 
the alleged offence, the state of the pro- tories, or to an answer in the deposi- 
ceedings, and the name of the witness ; tion, as if the witness had been 
see N.Y. Code of Grim. Proc. § 639. examined orally in court. 

Sec. 503. 4 If i n taking evidence by commis- 

3 i. e. the same objection may be sion a document is tendered and ob- 
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508. In every case in which a commission is issued under Adjourn- 
section 503 or section 50 6, the inquiry, trial or other proceeding m ' 

may he adjourned for a specified time reasonably sufficient for trial* 
the execution and return of the commission. 


CHAPTER XLI. 


SPECIAL RULES OF EVIDENCE. 


509. The deposition of a Civil Surgeon or other medical Deposition 
witness, taken and attested by a Magistrate in the presence of witness. • 
the accused l , may be given in evidence in any inquiry, trial or 

other proceeding under this Code, although the deponent is 
not called as a witness 2 . 

The Court may, if it thinks fit, summon and examine such Power to 
deponent as to the subject-matter of his deposition. medical 1 

witness 

510. Any document purporting to be a report 3 under the Report * of 
hand of any 4 Chemical Examiner or Assistant Chemical Chemical 
Examiner to Government, upon any matter or thing duly Examiner ’ 
submitted to him for examination or analysis and report in 

the course of any proceeding under this Code, may be used as 
evidence in any inquiry, trial or other proceeding under this 
Code. 


511. In any inquiry, trial or other proceeding under this Previous 
Lode a previous conviction or acquittal may be proved, m orac q U ittal 
addition to any other mode provided by any law for the time howproved. 
being in force,— 

(a) by an extract certified under the hand of the officer 
having the custody of the records of the Court in which such 
conviction or acquittal was had to be a copy of the sentence or 
order; or 


jected to on any ground, the opposite 
party is not thereby precluded from 
objecting to the document at the trial 
on any other ground, 9 Cal. 939. 

1 8 C »P 739, 745- 

2 Whether he is called or not, his 
deposition is admissible, 8 Cal. 739. 
That a medical officer’s report not 
given on oath is not evidence has often 
keen decided in India (see 11 Suth, 


Cr. 2, col. 2:12 Suth. Cr. 25). But in 
giving evidence he may refresh his 
memory by referring to a report which 
he has made of his post mortem ex- 
amination, 9 Cal. 455. 

3 i.e. the original, not a copy, 6 
Ben. Appx. 122. 

4 Act X of 1886, sec. 14. See 10 
Cal. 1026, by which this amendment 
was suggested. 
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(b) in case of a conviction, either by a certificate signed by 
the officer in charge of the jail in which the punishment or 
any part thereof was inflicted, or by production of the warrant 
of commitment under which the punishment was suffered ; 

together with, in each of such cases, evidence as to the 
identity of the accused person with the person so convicted or 
acquitted. 

512. If it be proved 1 that an accused person has absconded, 
and that there is no immediate prospect of arresting him 2 3 , the 
Court competent to try or commit for trial such person for 
the offence complained of may, in his absence, examine the 
witnesses (if any) produced on behalf of the prosecution, and 
record their depositions. Any such deposition may, on the 
arrest of such person, be given in evidence against him on the 
inquiry into or trial for the offence with which he is charged, 
if the deponent is dead or incapable of giving evidence or 
his attendance cannot be procured without an amount of 
delay, expense or inconvenience which, under the circumstances 
of the case, would be unreasonable ;i . 


CHAPTER XLII. 


PllOVISIONS AS TO BONDS. 

> 

513. When any person is required by any Court or officer 
to execute a bond, with or without sureties, such Court or 
officer may, except in the case of a bond for good behaviour, 
permit him to deposit a sum of money or Government pro- 
missory notes to such amount as the Court or officer may fix 
in lieu of executing such bond. 

514. Whenever it is proved to the satisfaction of the 
Court by which a bond under this Code 4 has been taken, or of 


1 i.e. alleged, tried, and established, 
10 Cal. 1097. 

2 See 21 Suth. Cr. 12. 

3 8 All. 672, 675. See the Evidence 
Act, sec. 33, and 6 All. 224. 

4 There is no provision in the Code 


authorising a police-officer to take 
security for the production of any 
person before the police. Such a 
bond is void, and there is no power to 
alter it under this section, 11 Cal. 78. 
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the Court of a Presidency Magistrate or Magistrate of the 
first class, 

or, when the bond is for appearance before a Court to the 
satisfaction of such Court, 

that such bond has been forfeited *, the Court shall record 
the grounds of such proof, and may call upon any person 
bound by such bond to pay the penalty thereof, or to show 
cause why it should not be paid 1 2 . 

If sufficient cause is not shown and the penalty is not paid, 
the Court may proceed to recover the same by issuing a 
warrant 3 for the attachment and sale of the moveable property 
belonging to such person 4 . 

Such warrant may be executed within the local limits of 
the jurisdiction of the Court which issued it ; and it shall 
authorise the distress and sale of any moveable property be- 
longing to such person without such limits, when endorsed by 
the District Magistrate or Chief Presidency Magistrate 5 within 
the local limits of whose jurisdiction such property is found. 

If such penalty be not paid and cannot be recovered by 
such attachment and sale, the person so bound shall be liable, 
by order of the Court which issued the warrant, to imprisonment 
in the civil jail for a term which may extend to six months 6 . 

The Court may, at its discretion, remit any portion of the 
penalty mentioned and enforce payment in part only. 

515. All orders parsed under section 514 7 by any Magis- 
trate other than a Presidency Magistrate or District Magis- 
trate shall be appealable to the District Magistrate, or, if not 
so appealed, may be revised by him. 


1 Due execution, as well as forfei- 
ture, must be proved, 1 1 Cal. 78. In 
the case of a bond to keep the peace 
the Magistrate must record evidence 
in the presence of the person bound, 
proving that he was about to do 

something which would cause a breach 
of the peace, 3 Ben. Appx. 155, and 
the person bound ought to have had 
an opportunity of cross-examining the 

witnesses upon whose evidence the 
rule to show cause has been issued, 

4 Cal. 865. 

See forms of notice, Sched.V. Nos. 


45 > 4 6 , 49 - 

3 See forms, Sched.V. Nos. 47,50,52. 

4 I11 the case of a surety, he must 
be called on to show cause why he 
should not pay the penalty mentioned 
in his bond, and the record must 
clearly show that he had such notice, 
15 Suth. Or. 82. 

5 Act X of 1886, sec. 4. 

6 See forms of warrant of imprison- 
ment, Sched.V. Nos. 51, 53. 

7 even in the case of a bond to 
keep the peace. See 2 Mad. 169 as to 
the former law. 
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CHAPTER XLIII. 

OF THE DISPOSAL OF PROPERTY. 

Order for 517 . When an inquiry or a trial in any Criminal Court is 
p^° e 8 l a t 1 y of concluded, the Court may make such order as it thinks fit 1 for 
regarding the disposal of any document or other property produced 
offence before it 2 regarding which any offence appears to have been 
committed. comm itted, or which has been used for the commission of any 
offence 3 . 

When a High Court or a Court of Session makes such 
order and cannot through its own officers conveniently deliver 
the property to the person entitled thereto; such Court may 
direct that the order be carried into effect by the District 
Magistrate. 

When an order is made under this section in a case in which 
an appeal lies, such order shall not (except when the property 
is live-stock or is subject to speedy and natural decay 4 ) be 
carried out until the period allowed for presenting such appeal 
has passed; or; when such appeal is presented within such 
period; until such appeal has been disposed of. 

Explanation . — In this section the term c property 3 includes; 
in the case of property regarding which an offence appears to 
have been committed; not only such property as has been 
originally in the possession or under the control of any party, 
but also any property into or for which the same may have 

1 This discretionary power would instruments used for coining, false 

not of course enable the Court to be- weights and measures. If the Dis- 

stow the property in charity, Mad. trict Magistrate thinks such an order 

H. C. Pro. 20 July, 1875, cited by improper, he should direct it to be 

Henderson, p. 457. stayed, under sec. 520, 8 Bom. 575 * 

a 19 Suth. Cr. 3. 4 See sec. 525, infra. 

8 For example, counterfeit coins, 
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been converted or exchanged, and anything acquired by such 
conversion or exchange, whether immediately or otherwise 


518. In lieu of itself passing an order under section 517, Order 
tlie Court may direct the property to be delivered to the of re- 
District Magistrate or to a Sub-divisional Magistrate, who feyence to 

^ u District or 

shall in such cases deal with it as if it had been seized by the Sub-divi- 
policc and the seizure had been reported to him in the manner 
hereinafter mentioned. 


519. When any person is convicted of any offence which Payment 
includes, or amounts to, theft or receiving stolen property, purchaser^ 
and it is proved that any other person has bought the stolen of money 

\ ; 1 . _ ? , found on 

property trom him without knowing, or having reason to accused, 
believe that the same was stolen, and that any money has 011 
his arrest been taken out of the possession of the convicted 
person, the Court may, on the application of such purchaser 
and on the restitution of the stolen property to the person 
entitled to the possession thereof, order that out of such money 
a sum not exceeding the price paid by such purchaser be 
delivered to him 2 . 


520. Any Court of appeal 3 , confirmation, reference or Stay of or- 
revision may direct any order under section 517, section 518 

or section 519, passed by a Court subordinate thereto, to be 518 or 519. 
stayed pending consideration by the former Court ; and may 
modify, alter or annul such order. 

521. On a conviction under the Indian Penal Code, section Destruc- 
292, section 293, section 501 or section 502, the Court may 

order the destruction of all the copies of the thing in respect libellous 
of which the conviction was had, and which are in the custody ma tter. 
of the Court or remain in the possession or power of the person 
convicted. 

The Court may in like manner, on a conviction under the 
Indian Penal Code, section 272, section 273, section 274, or 

1 It includes property produced by rency notes which had been delivered 

a witness as well as property seized by to bona fide holders for value, see 3 Cal. 

the police or found in possession of the 379. As to money, 7 Mad. H. C. 233. 

accused. See 9 Mad. 449, 12 Bom. 2 Founded on 30 & 31 Vic. c. 35. s. 9. 

H. C. 217. But it does not include a 3 This does not necessarily mean a 

stolen cow’s calf born a year after the Court before which an appeal is pend- 

theft, 10 Mad. 25. As to stolen cur- ing, 3 Cal. 379 : 9 Mad. 449. 
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section 27 5, order the food, drink, drug or medical preparation 
in respect of which the conviction was had to be destroyed. 

522. Whenever a person is convicted of an offence attended 
by criminal force, and it appears to the Court that, by such 
force, any person has been dispossessed of any immoveable 
property, the Court may, if it thinks fit, order such person 
to be restored to the possession of the same 1 . 

No such order shall prejudice any right or interest to or in 
such immoveable property which any person may be able to 
establish in a civil suit. 


523. The seizure by any police-officer of property taken 
under section 51, or alleged or suspected to have been stolen, 
or found under circumstances which create suspicion of the 
commission of any offence, shall he forthwith reported to a 
Magistrate, who shall make such order as he thinks fit re- 
specting the delivery of such property to the person entitled to 
the possession thereof 2 , or if such person cannot be ascertained, 
respecting the custody and production of such property 3 . 

If the person so entitled is known, the Magistrate may 
order the property to be delivered to him on such conditions 
(if any) as the Magistrate thinks fit. If such person is un- 
known, the magistrate may detain it, and shall, in such case, 
issue a proclamation 4 specifying the articles of which such 
property consists, and requiring any person who may have 
a claim thereto to appear before him and establish his claim 
within six months from the date of such proclamation 5 * * 8 . 


524. If no person within such period establishes his claim 
to such property, and if the person in whose possession such 
pioperty was found is unable to show that it was legally 
acquired by him, such property shall be at tlie disposal of the 


1 23 Suth. Cr. 54, per Phear J. 

2 Not necessarily the person from 

whom the property was taken, 8 Bom. 

338. Compare 2 & 3 Vic. c. 71. s. 29. 

Of course the order does not conclude 
the right of any one, and the real owner 

may sue the holder of the property, 9 

Bom. 1 31. 

8 Statements made to the police by 


the accused as to the ownership of 
the property are admissible under 
this section, 9 Bom. 131. 

4 See sec. 87 and 2 All. 276. 

5 The Magistrate must summon the 
witnesses named by the claimant and 
take due steps to secure their attend- 
ance, 18 Suth. Cr 5. 
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Government, and may be sold under the orders of the Presi- 
dency Magistrate, District Magistrate or Sub-divisional Ma- 
gistrate, or of a Magistrate of the first class empowered by 
the Local Government in this behalf. * 

In the case of every order passed under this section, an 
appeal shall lie to the Court to which appeals against sen- 
tences of the Court passing such order would lie. 

525 . If the person entitled to the possession of such pro- Power to 
perty is unknown or absent, and the property is subject to ab\Vpro- h ~ 
speedy and natural decay, or the Magistrate to whom its perty. 
seizure is reported is of opinion that its sale would be for the 
benefit of the owner, the Magistrate may at any time direct it 
to be sold ; and the provisions of sections 523 and 524 shall, 
as nearly as may be practicable, apply to the nett proceeds of 
such sale h 


CHAPTER XLIY. 


OF THE TRANSFER OF CRIMINAL CASES. 


526 . Whenever it is made to appear to the High Court — High Court 

(а) that a fair and impartial inquiry or trial cannot be had f^r castor 

in any Criminal Court subordinate thereto 1 2 , or itself try it. 

(б) that some question of law of unusual difficulty is likely 
to arise, or 

( c ) that a view of the place in or near which any offence 
has been committed may be required for the satisfactory in- 
quiry into or trial of the same, or 

(d) that an order under this section will tend to the general 
convenience of the parties or witnesses, or 

(e) that such an order is expedient for the ends of justice 3 , 

it may order — 


1 As to orders made bona fide under 
this section by Magistrates not em- 

powered to make them, see sec. 529 (A). 

* 9 Bom.172, 333 : 6 Cal. 491 : 7 Cal. 
32 2 : 5 Mad. H. C. 212 : 9 Mad. 356. 
Before transferring a case against the 
wish of the accused, the High Court 
requires the very best evidence that a 
fair trial cannot be had where the case 
18 ordinarily triable, 6 Cal. 491. 


3 Inserted by Act III of 1884, 
sec. 11. Clause (e) would clearly 
cover such a case as that in 9 Bom. 
333, wherqjihe High Court transferred 
to itself a case of defamation from the 
Cantonment Magistrate’s Court at 
SikandardbiCd on the ground that no 
machinery for a trial by jury existed 
at Sikandarabjid. 
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(1) that any offence be inquired into or tried by any Court 
not empowered under sections 177 to 184 (both inclusive), but 
in other respects competent to inquire into or try such 
offence ; 

(2) that any particular criminal case or appeal, or class of 
such cases or appeals, be transferred from a Criminal Court 
subordinate to its authority 1 to any other such Criminal Court 
of equal or superior jurisdiction ; or 

(3) that any particular criminal case or appeal be trans- 
ferred to and tried before itself ; or 

(4) that an accused person be committed for trial to itself 
or to a Court of Session 2 . 

When the High Court withdraws for trial before itself any 
case from any Court other than the Court of a Presidency 
Magistrate, it shall, except as provided in section 267, observe 
in such trial the same procedure which that Court would have 
observed if the case had not been so withdrawn. 

Every application for the exercise of the power conferred by 
this section shall be made by motion which shall, except when 
the applicant is the Advocate General, be supported by affi- 
davit or affirmation 3 , 

When an accused person makes an application under this 
section, the High Court may direct him to execute a bond, 
with or without sureties, conditioned that he will, if con- 
victed, pay the costs of the prosecutor. 

Every accused person making any such application shall 
give to the Public Prosecutor notice in writing of the applica- 
tion, together with a copy of the grounds on which it is 
made ; and no order shall be made on the merits of the appli- 
cation unless at least twenty-four hours have elapsed between 
the giving of such notice and the hearing of the application. 

Nothing in this section shall be deemed to affect any order 
made under section 197. 

526 a. If in any criminal case or appeal, before the com- 
mencement of the hearing, the public prosecutor, the com- 
plainant, or the accused notifies to the Court before which the 

2 Inserted by Act III of 1884, sec. II. 

3 1 Cal. 219: 8 Cal. 63: 9 Cal. 397. 


1 9 Mad. 356. 
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ease or appeal is pending his intention to make an application 
under section 526 in respect of the case, the Court shall 
exercise the powers of postponement or adjournment given by 
section 344 in such a manner as will afford a reasonable time 
for the application being made and an order being obtained 
thereon, before the accused is called on for his defence, or, in 
the case of an appeal, before the hearing of the appeal 1 . 

527 . The Governor General in Council may, by notification Power of 

in the Gazette of India , direct the transfer of any particular General in 

criminal case or appeal from one High Court to another High Council to 

transfer 

Court, or from any Criminal Court subordinate to one High criminal 
Court to any other Criminal Court of equal or superior juris- 
diction subordinate to another Hig*h Court, whenever it 
appears to him that such transfer will promote the ends of 
justice, or tend to the general convenience of parties or wit- 
nesses. 

The Court to which such case or appeal is transferred shall 
deal with the same as if it had been originally instituted in, 
or presented to, such Court. 

528 . Any District Magistrate or Sub-divisional Magistrate District or 
may withdraw any case 2 from, or recall any case which he has 

made over to, any Magistrate subordinate to him, and may gwtrat© 
inquire into or try such case himself, or refer it for inquiry or ^awTr 
trial to any other such Magistrate competent to inquire into refer case3 * 
or try the same 3 . 

The Local Government may authorise the District Magis- Power to 

trate to withdraw from the Magistrates subordinate to him 

either such classes of eases as he thinks proper, or particular Magistrate 
i n a to with- 

elasses of cases 4 . draw 

A Magistrate making an order under this section shall classes of 

, . . . . 0 . cases. 

record m writing his reason for making the same 5 . 


1 Inserted by Act III of 1884, sec. 
11. 

2 8 Cal. 851. 

8 When a case under trial is removed 
under this section, the whole proceed- 
ings must commence de novo, 24 Suth, 
Cr - 53 - 

4 See the Panjdb Gazette, 8 th Feb. 


1883, Part I, p. 52, and the British 
Burma Gazette, 1873, Part II, p. 5. 

5 Added by Act III of 1884, sec. 
13. Where a Magistrate not em- 
powered in this behalf erroneously 
but in good faith withdraws a case 
and tries it himself under sec. 528, 
see sec. 529. 
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CHAPTER XLV. 


OF IRREGULAR, PROCEEDINGS. 

529 . If any Magistrate not empowered by law to do any 
of the following things, namely — 

(a) to issue a search-warrant, under section 98 ; 

(b) to order, under section 155, the police to investigate an 
offence ; 

(r) to hold an inquest under section 176 ; 

(rl) to issue process, under section 186, for the apprehension 
of a person within the local limits of his jurisdiction who has 
committed an offence outside such limits ; 

(1 e ) to take cognisance of an offence under section 191, 
clause ( a ) or clause (b) ; 

(f) to transfer a case under section 192 ; 

(g) to tender a pardon under section 337 or section 338 1 ; 

(h) to sell property under section 524 or section 525 ; or 

(i) to withdraw a case and try it himself under section 528 ; 

erroneously in good faith does that thing, his proceedings 

shall not be set aside merely on the ground of his not being so 
empowered. 

530 * If any Magistrate, not being empowered by law in 
this behalf, does any of the following things (namely) — 

(a) attaches and sells property under section 88 ; 

(b) issues a search-warrant for a letter in the Post-office, or 
a telegram in the Telegraph Department 

(p) demands security to keep the peace ; 

(d) demands security for good behaviour ; 

(c) discharges a person lawfully bound to be of good 
behaviour ; 

if) cancels a bond to keep the peace ; 

{[/) makes an order, under section 133, as to a local nuisance ; 

(ft) prohibits, under section 143, the repetition or contin- 
uance of a public nuisance ; 

(i) issues an order under section 144; 

(j) makes an order under Chapter XII ; 


1 8 Cal. 560. 
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(/£) takes cognisance, under section 191, clause ( c ), of an 
offence ; 

(/) passes a sentence, under section 349, on proceedings 
recorded by another Magistrate ; 

{m) calls, under section 435, for proceedings ; 

(11) makes an order for maintenance ; 

(0) revises under section 515, an order passed under section 
5H; 

(7?) tries an offender 1 ; 

(, q ) tries an offender summarily 2 ; or 

(r) decides an appeal ; 

his proceedings shall be void. 

531 . No finding, sentence or order of any Criminal Court 3 Proceed- 
shall be set aside merely on the ground that the inquiry, trial wrong 
or other proceeding in the course of which it was arrived at or P lace * 
passed took place in a wrong Sessions Division, District, Sub- 
division or other local area 4 , unless it appears that such error 
occasioned a failure of justice. 

532 . If any Magistrate or other authority 5 purporting to When irre- 
exercise powers duly conferred, which were not so conferred, mitments 
commits an accused person for trial before a Court of Session } )(i , 

• • validated. 

or High Court, the Court to which the commitment is made 
may, after perusal of the proceedings, accept the commitment 
if it considers that the accused has not been injured thereby, 
unless, during the inquiry and before the order of commit- 
ment, objection was made on behalf either of the accused or of 
the prosecution to the jurisdiction of such Magistrate or other 
authority G . 

If such Court considers that the accused was injured, or if 
such objection was so made, it shall quash the commitment, 
and direct a fresh inquiry by a competent Magistrate 7 . 

533 . If any Court before which a confession or other 

1 If the offender is acquitted he 6 9 Bom. 299. 

maybe retried at once, 8 Bom. 307. 6 8 Cal. 985. And see 7 Cal. 662, 

3 4 Gal. 18. where the High Court refused to set 

This includes an order of a Ma- aside a conviction on an improper 
gistrate committing a case to a commitment. 

Court of Session having no territorial 7 See 21 Suth. Cr. 37: 4 Mad. 227 : 
jurisdiction, 8 Bom. 312. 5 Mad. 23. 

See 13 Ben. Appx. 4. 
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w m . sta temeiit of an accused person recorded under section 164 or 
pliance sec tion 364 is tendered in evidence finds tliat the provisions of 
such section have not been fully complied with by the Magis- 
trate recording the statement, it shall take evidence that such 
person duly made the statement recorded 1 ; and, notwith- 
standing anything contained in the Indian Evidence Act, 
section 91, such statement shall be admitted if the error 
has not injured the accused as to his defence on the merits. 

Omission to 534. An omission to ask any person whether he is an 
ask ques- p ur0 p ell n British subject in a case to which the second clause 
'e^ribedby of section 454 applies shall not affect the validity of any 
B - 454* 2 - proceeding. 

Effect of 535. No finding or sentence pronounced or passed shall he 
omission to d ee mtxl invalid merely on the ground that no charge was 
framed unless, in the opinion of the Court of appeal or revision, 
a failure of justice has been occasioned thereby. 

If the Court of appeal or revision thinks that a failure of 
justice has been occasioned by an omission to frame a charge, 
it shall order that a charge shall be framed, and that the trial 
he re-commenced from the point immediately after the framing 
of the charge. 

536. If an offence triable with the aid of assessors is 
tri tried by a jury, the trial shall not on that ground only be 
invalid. 

If an offence triable by a jury is tried with the aid of 
Trial with assessors, the trial shall not on that ground only be invalid, 
oh^nceTr^ un ^ ess ^ l0 objection is taken before the Court records its 
able by finding 2 . 

Sentence 537. Subject to the provisions hereinbefore contained, no 
when re- finding, sentence or order passed by a Court of competent 
reasemof^ jurisdiction 3 shall be reversed or altered under Chapter XXVII, 
or on appeal or revision, on account — 

of any error, omission or irregularity in the complaint, 
summons, warrant, charge, judgment or other proceedings 

1 For a case in which it was held 3 i. e. in respect of the particular 

unnecessary to take evidence under offence charged, io Bom. 320, 325. 

this section, see 14 Cal. 539, follow- As to orders etc. of Magistrates and 

ing 8 Cal. 618 n. Courts without jurisdiction, see secs. 

2 See 3 Cal. 765. 530, 531, 532, etc. 


Trial by 
jury of 
offence 
able with 
assessors. 


error m 
^charge or 
other pro- 
ceedings. 
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before or (luring trial or in any inquiry or other proceeding 
under this Code, or 

of the want of any sanction required by section 195 l , or 
of the omission to revise any list of jurors or assessors in 
accordance with section 324, or 

of any misdirection in any charge to a jury; 
unless such error, omission, irregularity, want or misdirection 
has occasioned a failure of justice 2 * * * * 7 . 

538 . No distress made under this Code shall be deemed Distress not 
unlawful, nor shall any person making the same be deemed a forefeet t 
trespasser, on account of any defect or want of form in the \ n proceed- 
summons, conviction, writ of distress or other proceedings ing8 ’ 
relating thereto. 


CHAPTER XLVI. 

MISCELLANEOUS. 

539 . Affidavits and affirmations to be used before any High Courts and 
Court or any officer of such Court may be sworn and affirmed before 8 
before such Court or the Clerk of the Crown, or any Com- whom affi- 
missioner or other person appointed by such Court for that be^worn?^ 
purpose, or any Judge, or any Commissioner for taking 
affidavits in any Court of Record in British India, or any 
Commissioner to administer oaths in Chancery in England or 
Ireland, or any Magistrate authorised to take affidavits or 
affirmations in Scotland. 

1 As to want of sanction under 
sec. 132 or 197, see 9 Bom. 288. 

2 14 Cal. 128. See for illustrations 

1 Suth. Cr. 16 (Deputy Magistrate 

proceeding by warrant instead of 

summons) : 19 Suth. Cr. 7 (omission 
by Deputy Magistrate to draw up 
charge) : 1 All. 610 (acquittal by 
Court sitting with assessors without 

asking their opinion): 11 Bom. 237 
(omission of prisoner’s pleader to ob- 
ject to admissibility of his statement) : 

7 Cal. 662 (Sessions Judge’s wrong 
order to commit person discharged 
by Deputy Magistrate, without first 

VOL. II. 


giving him opportunity to show cause. 
But see 14 Ben. 54, where the Magis- 
trate omitted to hold a preliminary 
inquiry on a charge under sec. 307 
of Penal Code; 3 All. 392, where 
the trying Magistrate rejected the 
prisoner’s application that a certain 
person might be examined on his 
behalf, and did not record the reasons 
for rejection ; and 1 3 Cal. 272, where a 
Presidency Magistrate passed a sen- 
tence of six months’ rigorous imprison- 
ment, but omitted to record his 
reasons for the conviction. 
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Power to 540. Any Court may, at any stage of any inquiry, trial or 
summon 0 tlier proceeding under this Code/ summon any person as a 
witness, or witness, or examine any person in attendance, though not 
e ers“n“ e summoned as a witness, or recall and re-examine any person 
present. already examined 1 ; and the Court shall summon and examine 
or recall and re-examine any such person if his evidence appears 
to it essential to the just decision of the case 2 . 


Power to 541 . Unless when otherwise provided by any law for the 
appoint . • | x ,j n „ ; n force, the Local Government may direct in what 

plAC6 01 ^ # # , — 

^prison- place any person liable to be imprisoned or committed to 
ment ‘ custody under this Code shall be confined 3 . 


Eemoval 
to criminal 
jail of 
persons 
confined 
in civil 
jail. 


541a. (i) If any person liable to be imprisoned or com- 
mitted to custody under this Code is in confinement in a civil 
jail, the Court or Magistrate ordering the imprisonment or 
committal may direct that the person be removed to a criminal 

jail. 

(2) When a person is removed to a criminal jail under 
subsection (i), he shall, on being released therefrom, be sent 
back to the civil jail, unless either — 

(a) three years have elapsed since he was removed to the 
criminal jail, in which case he shall be deemed to have been 
discharged from the civil jail under section 342 of the Code of 
Civil Procedure 4 ; or 

(/y) the .Court which ordered his imprisonment in the civil 
jail has certified to the officer in charge of the criminal jail 
that he is entitled to be discharged under section 341 of the 
Code of Civil Procedure 5 . 


Power of 542. Notwithstanding anyth mg contained in the Prisoners' 

Presidency ^ ^ ® 

Magistrate Testimony Act, 1 869 6 , any Presidency Magistrate desirous of 


1 Compare the Evidence Act, sec. 
165. The Court should not refuse 
to allow the prisoner to cross-examine 
a witness called by it, 5 Cal. 614. 

8 8 All. 668. 

8 Notifications under this section or 
the corresponding section of the Code 
of 1872 have been issued as to Euro- 

pean British subjects by the Local 

Governments of Madras, Bombay, 

the Lower Provinces and the Panj^b. 


All central jails in Bengal and the 
central prison at Lucknow have been 
appointed as places to which persons 
under sentence of transportation may 
be sent. See Macpherson’s Lists , 
1884, pp. 209, 481, and Henderson, 
PP- 477> 478- 

* Act XIV of 1882, infra. 

5 Act X of 1886, sec. 15. 

• Act XV of 1869. 
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examining, as a witness or an accused person, in any case to order 
pending before him, any person confined in any jail within the ^ 0 ™ ner 
local limits of his jurisdiction, may issue an order to the officer brought up 
in charge of the said jail requiring him to bring such prisoner a tion. amm " 
in proper custody, at a time to be therein named, to the Magis- 
trate for examination. 

The officer so in charge, on receipt of such order, shall act 
in accordance therewith, and shall provide for the safe custody 
of the prisoner during his absence from the jail for the purpose 
aforesaid. 

543. When the services of an interpreter are required by Inter- 
any Criminal Court for the interpretation of any evidence or Interpret 
statement l , he shall be bound to state the tme interpretation of truthfully, 
such evidence or statement. 


544. Subject to any rides made by the Local Government 2 Expenses 
with the previous sanction of the Governor General in Council, pi^nTnts 
any Criminal Court may order payment, on the part of Govern- and wit - 

y 110886S 

merit, of the reasonable expenses of any complainant or witness 
attending for the purposes of any inquiry, trial or other 
proceeding before such Court under this Code. 


545. Whenever under any law in force for the time being Power of 
a Criminal Court imposes a fine or confirms in appeal, revision pay^ex* 0 
or otherwise a sentence of fine, or a sentence of which fine P en8e s or 
forms a part, the Court may when passing judgment order 3 the 8ate P out of 
whole or any part of the fine recovered to be applied — fiue * 

(a) in defraying expenses properly incurred in the prose- 
cution ; 

(b) in compensation 4 for the injury caused by the offence 
committed, where substantial compensation is, in the opinion 
of the Court, recoverable by civil suit. 


1 See sec. 361 supra, and the Oatlis 
Act, X of 1873, sec. 5. 

2 See the Notifications by the Local 
Governments of Bombay, Bengal, the 
N. W . Provinces, the Panj;lb, Oudh, 
Burma, Coorg, Assam, Macpherson’s 
Lut *> i88 4 > PP- 216, 233, 340, 348, 
430 , 461, 491, 552, 576, 648, 686. 

3 2 Suth. Or. 58, col. 2:11 Suth. 
Gr. 53, col. 2. 

to the person who has suffered by 


the offence, 6 Suth. Cr.93; but not, for 
example, to an amfn for the purpose 
of defraying the expense of deputing 
him to restore destroyed landmarks, 
ibid. ; nor to the heirs of one who has 
been killed, 10 Suth. Cr. 39 ; nor to 
the innocent purchaser of property 
found to have been stolen, 6 Mad. 
286 : 4 Mad. H, 0 ., Appx. xxviii : 7 
Mad. H. C., Appx. xiii. 
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If the fine is imposed in a case which is subject to appeal, 
no such payment shall be made before the period allowed for 
presenting the appeal has elapsed, or, if an appeal be presented, 
before the decision of the appeal. 

Payments 546. At the time of awarding compensation in any subse- 
to be con- nt e ; v j[ su ;t relating to the same matter, the Court shall 

sidered 1 1 , ,. 

in subse- take into account 1 any sum paid or recovered as compensation 
quint suit. un j er sec tion 545. 

Moneys 547 . Any money 2 (other than a fine) payable by virtue of 

ISepaidre- an y or( I er made under this Code shall be recoverable as if 

coverable it were a fine, 
as fines. 

Copies of 548. If any person affected by a judgment or order 3 passed 
P™° eed ‘ by a Criminal Court desires to have a copy of the Judge's 
charge to the jury, or of any order or deposition or other part 
of the record, he shall, on applying for such copy, be fur- 
nished therewith : provided that he pay for the same, unless 
the Court, for some special reason, thinks fit to furnish it free 
of cost. 

Delivery to 549. The Governor General in Council may make rules, 
authorities consistent with this Code and the Army Act, 1881, 
of persons 0 r any similar law for the time being in force, as to 
be tried the cases in which persons subject to military law shall 
nfartia/^ be tried by a Court to which this Code applies or by 
Court-martial ; and when any person is brought before a 
Magistrate and charged with an offence for which he is liable, 
under the Army Act, j 88 x, section 41, to be tried by a Court- 
martial, such Magistrate shall have regard to such rules, and 
shall in proper cases deliver him, together with a statement 
of the offence of which he is accused, to the commanding 
officer of the regiment, corps or detachment to which he 
belongs, or to the commanding officer of the nearest military 
station, for the purpose of being tried by Court-martial. 
Apprehen- Every Magistrate shall, on receiving a written application 

sion of such £414. . 0 x x 

persons. tor taa t purpose by the commanding officer or any body of 
troops stationed or employed at any such place, use his utmost 

i. e. take into consideration, 22 3 e. g. a prosecutor whose charge is 

Suth. Civ. 336. dismissed, 8 Cal. 166. 

e. g. maintenance, sec. 481. 
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endeavours to apprehend and secure any person accused of 
such offence. 

550. Police-officers superior in rank to an officer in charge Powers of 
of a police-station may exercise the same powers, throughout ^fficersTof 
the local area to which they are appointed, as may be exercised police, 
by such officer within the limits of his station h 

551. Upon complaint made to a Presidency Magistrate Power to 
or District Magistrate on oath of the abduction or unlawful g^aUo^of 
detention of a woman, or of a female child under the age abducted 
of fourteen years, for any unlawful purpose 1 2 , he may make 

an order for the immediate restoration of such woman to her 
liberty, or of such female child to her husband, parent, 
guardian or other person having the lawful charge of such 
child, and may compel compliance with such order, using such 
force as may be necessary. 

552. Whenever any person causes a police-officer to arrest Compensa- 
another person in a Presidency-town, if it appears to the g^roifndb 
Magistrate by whom the case is heard that there was no lessly given 
sufficient ground for causing such arrest, the Magistrate may ^Prel- 
award such compensation, not exceeding fifty rupees, to be dency* 
paid by the person so causing the arrest to the person so 
arrested for his loss of time and expenses in the matter, as the 
Magistrate thinks fit. 

In such cases, if more persons than one are arrested or 
complained against 3 , the Magistrate may, in like manner, 
award to each of them such compensation, not exceeding fifty 
rupees, as such Magistrate thinks fit. 

All compensation awarded under this section may be re- 
covered as if ifc were a fine, and, if it cannot be so recovered, 
the person by whom it is payable shall be sentenced to simple 
imprisonment for such term not exceeding thirty days as the 
Magistrate directs, unless such sum is sooner paid. 

553. With the previous sanction of the Governor General Power 
in Council, the High Court at Fort William, and, with the 

1 7 Bom. 42. been here omitted per incuriam. 

2 Some words such as * within the 3 The words ‘or complained against* 

local limits of his jurisdiction’ have were left in per incuriam. 
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Courts to 
make rules 
for inspec- 
tion of re- 
cords. 

Power of 
other High 
Courts to 
make rules 
for other 
purposes. 


f 


Forms. 


Case in 
which 
Judge 
is person- 
ally inter- 
ested. 


previous sanction of the Local Government, any other High 
Court established by Royal Charter, may, from time to time, 
make rules for the inspection of the records of subordinate 
Courts. 

Every High Court not established by Royal Charter may, 
from time to time, and with the previous sanction of the Local 
Government, 

(a) make rules for keeping all books, entries and accounts 
to be kept in all Criminal Courts subordinate to it, and for the 
preparation and transmission of any returns or statements to 
be prepared and submitted by such Courts ; 

(h) frame forms for every proceeding in the said Courts for 
which it thinks that a form should be provided; 

(< c ) make rules for regulating its own practice and pro- 
ceedings and the practice and proceedings of all Criminal 
Courts subordinate to it ; and 

(d) make rules for regulating the execution of warrants 
issued under this Code for the levy of fines : 

Provided that the rules and forms made and framed under 
this section shall not be inconsistent with this Code or any 
other law in force for the time being. 

All rules made under this section shall be published in the 
local official Gazette. 


554 . Subject to the power conferred by section 553, and 
by the twenty-fourth and twenty-fifth of Victoria, chapter 104, 
section 15, the forms set forth in the fifth schedule with such 
variation as the circumstances of each case require shall be 
used for the respective purposes therein mentioned. 

555 . No Judge or Magistrate shall, except with the per- 
mission of the Court to which an appeal lies from his Court, 
try or commit for trial any case to or in which he is a party, 
or personally interested 1 2 , and no Judge or Magistrate shall 


1 10 Cal. 937. 

3 This agrees with the English 
common-law that a justice who has 
any interest (no matter how small) 
in the result of proceedings is dis- 
qualified from acting, The Queen v. 
Meyer, L. R„ i Q. B. D. 173, 176, 
per Blackburn J. 


In 2 Cal. 23 the Court thought that 
a Magistrate ought not to act judicially 
in a case where there is no necessity 
for his doing so, and he himself dis- 
covered the offence and was one of 
the principal witnesses for the prosecu- 
tion. And see 3 Cal. 622. Where a 
servant is the complainant, it is inex- 
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hear an appeal from any judgment or order passed or made by 
himself. 

Explanation . — A Judge or Magistrate shall not be deemed 
to be a party or personally interested, within the meaning of 
this section, to or in any case, merely because he is a Municipal 
Commissioner 1 . 


558. The Local Government may determine what, for the Power to 

* 1 • 1 1 

purposes of this Code, shall be deemed to be the language g^g e e 0 f ftU 
of each Court within the territories administered by such Court? 
Government, other than the High Courts established by 
Royal Charter 2 . 


557. All powers conferred by this Code on the Governor Powers of 
General in Council or on the Local Government may be exer- mentTxer- 
cised, from time to time, as occasion requires. oisablefrom 

1 time to 


558. The provisions of this Code shall apply, so far as may 
be 3 , to all cases pending in any Criminal Court when this 
Code comes into force. 


time. 

Pending 

cases. 


559. A public servant having any duty to perform in con- Officers 

nection with the sale of any property under this Code 4 shall 

not purchase or bid for the property 5 . not to 

purchase. 


pedient that his master should try 
the case, 9 Bom. 172. See also 8 
Ben. 422, where the Magistrate tried 
a case instituted by him as Sub-regis- 
trar. But see 4 Q, B. D, 332 ; 6 
Q.B.D. 168. 

1 10 Cal. 1030: Ben. Act III of 
1885, sec. 14 1, But a conviction of 
an offence against a municipal regula- 
tion, by a Bench which includes a 
salaried officer of the municipality, is 
bad, 10 Cal. 194. 

2 Thus Canarese is the language of 
the criminal Courts in the district of 


Belgaum,TJrdn of those in thePanjiib; 
and see the Notifications inMacpher- 
son’s Lists } 1884, pp. 216, 481, 504, 
686 . 

3 This does not authorise the appli- 
cation of the Code so as to vitiate a 
trial, and sec. 6 of the General 
Clauses Act (supra, vol. i. p. 490) pre- 
vents proceedings already commenced 
being affected by the repeal of the 
old Code, 6 Mad. 338. 

4 secs. 88, 524, 525. 

5 Added by Act X of 1 886 , sec. 
16. 
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SCHEDULE I. 

ENACTMENTS REPEALED. 


(a). — Statute. 


Year, reign 
and chapter. 

Title. 

Extent of repeal. 

1 3 Geo. Ill, 

An Act for establishing certain 

Section 38. 

chapter 63. 

regulations for the better 
management of the affairs of 
the East India Company, as 
well in India as in Europe. 

(b.) 

1 — Acts of the Governor General in Council. 

Number and 

Subject. 


year. 

'Extent of repeal. 

XXIII of 1840 

Execution of process 

So much as has not been re- 
pealed. 

XLV of i860 

Penal Code 

The illustrations to section 214. 

V of 1861 ... 

Police Act 

Section 6 and the last nine 
words of section 24 l . 

Section 35, down to and includ- 
ing the words * Provided that.’ 

XVIII of 1862 

Criminal Procedure, Supreme 

So much as has not been re- 


Courts. 

pealed. 

VI of 1864 ... 

Whipping 

Section 7. 

II of 1869 ••• 

Justices of the Peace 

So much as has not been re- 
pealed. 

XXII of 1870 

Application to European British 

So N much as has not been re- 


subjects of Acts conferring 
summary jurisdiction. 

pealed. 

IV of 1872 ... 

Panj^b Laws ... 

So far as it relates to Bengal 
Regulation XX of 1825. 

X of 1872 

The Code of Criminal Proce- 

So much as has not been re- 


dure. 

pealed. 

XI of 1874 ... 

Amending the Code of Criminal 
Procedure. 

The whole. 

XV of 1874 ••• 

Laws Local Extent 

So far as it relates to Bengal 



Regulation XX of 1825. 


The power which Act V of 1861, and other legal processes, remains 
sec. 24, confers on the police to lay intact, 
informations and apply for summonses 



ENACTMENTS REPEALED. 


265 


SCHEDULE I — continued. 

ENACTMENTS REPEALED — continued . 


(b). — Acts of the Governor General in Council — continued. 


Humber and 
year. 

Subject. 

Extent of repeal. 

X of 1875 ... 

High Courts’ Criminal Proce- 
dure. 

The whole Act, except section 
144 and so much of section 
146 as relates to informations 1 . 

XX of 1S75 ... 

Central Provinces Laws 

80 far as it relates to Bengal 
Regulation XX of 1825. 

XVIII of 1876 

Oudh Laws ... ... ... 

Ditto. 

< 

O 

M 

00 

Presidency Magistrates 

The whole Act, except section 
57 2 - 

XXI of 1879 

Extradition 

Chapter III. 

X of 1881 ... 

Coroners 

Sections 8 and 9. 


(c). — Regulations. 


Number and 
year. 

Subject. 

Extent of repeal. 

Bengal Regula- 
tion XX of 
1825. 

Jurisdiction of Courts Martial 

So much as has not been re- 
pealed. 

Ill of 1872 ... 

Santhal Parganas Settlement... 

So far as it relates to Act X of 
1872. 

IX of 1874 ... 

Arakan Hills District Laws , . . 

So far as it relates to Acts II 
of 1869, X of 1872, and XI of 
1874. 

HI of 1877 ••• 

Ajmer Laws 

So far as it relates to Bengal 
Regulation XX of 1825. 

(d). — Act of the Governor of Fort a 

St. George in Council. 

Number and 
year . 

Subject. 

Extent of repeal. 

VIII of 1867 

Police 

Section 9. 


1 See the excepted portions, infra, 2 See the excepted section, infra, 

Appendix E. Appendix to the Court Fees Act. 
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Schedule 

II. 


Chapter 

V. 


SCHEDULE II. 

* 

TABULAR STATEMENT OF OFFENCES. 

Explanatory Note. — The entries in the second and seventh columns of this 
schedule, headed respectively * Offence ’ and ‘ Punishment under the Indian 
Penal Code,’ are not intended as definitions of the offences and punishments 
described in the several corresponding sections of the Indian Penal Code, or even 



CHAPTER V.- 

-ABETMENT. 


Section. ~ 

2 

Offence. 

3 

Whether the 
police may 
arrest without 
ivarrant or not. 

4 

Whether 
a warrant or 
a summons shall 
ordinarily issue in 
the first instance. 

109 

Abetment of any offence, if the act 

May arrest with- 

According as a 

abetted is committed in conse- 

out warrant, if 

warrant or sum- 


quence, and where no express pro- 

arrest for the of- 

mons may issue 


vision is made for its punishment. 

fence abetted 

may be made 
withoutwarrant, 
but not other- 
wise. 

for the offence 
abetted. 

no 

Abetment of an)' offence, if the per- 
son abetted does the act with a 
different intention from that of 
the abettor. 

Ditto 

Ditto 

in 

Abetment of any offence, when one 
act is abetted and a different act 
is done ; subject to the proviso. 

Ditto 

Ditto 

ii 3 

Abetment of any offence, when an 
effect is caused by the act abetted 
different from that intended by 
the abettor. 

Ditto 

Ditto 

n 4 

Abetment of any offence, if abettor 
is present when offence is com- 
mitted. 

Ditto 

Ditto 

1X 5 

Abetment of an offence punishable 
with death or transportation for 
life, if the offence be not committed 
in consequence of the abetment. 

Ditto 

Ditto 


If an act which causes harm be done 
in consequence of the abetment. 

Ditto 

Ditto 

1 16 

Abetment of an offence punishable 
with imprisonment, if the offence 
be not committed in consequence 

Ditto 

Ditto 


of the abetment. 
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SCHEDULE II. 

* 

TABULAR STATEMENT OF OFFENCES. 

a3 abstracts of those sections, but merely as references to the subject of the 
section, the number of which is given in the first column. 

The third column of this schedule applies to the police in the towns of Calcutta 
and Bombay. 



CHAPTER V.— ABETMENT. 


Schedule 

II. 

5 

Whether 
bailable 
or not. 

6 

Whether 
compound- 
able or 
not. 

7 

Punishment under the 
Indian Penal Code. 

8 

liy what Court 
triable. 

Chapter# 

V. 

According as 
the offence 
abetted is 
bailable or 
not. 

According as 
the off ence 
abetted is 
compound- 
able or not. 

The same punishment as for 
the offence abetted. 

The Court by which 
the offence abetted 
is triable. 


Ditto 

Ditto 

Ditto 

Ditto. 


Ditto 

Ditto 

I 

The same punishment as for 
the offence intended to be 
abetted. 

Ditto. 


Ditto 

Ditto 

The same punishment as for 
the offence committed. 

Ditto. 


Ditto 

Ditto 

Ditto 

Ditto. 


Not bailable 

Ditto 

Imprisonment of either de- 
scription for 7 years and 
fine. 

Ditto. 


Ditto 

■ 

Ditto 

Imprisonment of either de- 
scription for 1 4 years and 
fine. 

Ditto. 


According as 
the offence 
abetted is 
bailable or 
not. 

Ditto 

Imprisonment extending to 
a quarter part of the 
longest term, and of any 
description, provided for 
the offence, or fine, or 
both. 

Ditto. 
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Schedule 

II 

continued. 


Chapter 

V 

continued. 


Chapter 

VI. 


I 

2 

3 

4 

Section. 

Offence. 

Whether the 
police may 
arrest without 
warrant or not. 

Whether 
a warrant or 
a summons shall 
ordinarily issue in 
the first instance. 


If the abettor or the person abetted 
be a public servant whose duty it 
is to prevent the offence. 

May arrest with- 
out warrant, if 
arrest for the 
offence abetted 
may be made 
without warrant, 
but not other- 

According as a 
warrant or sum- 
mons may issue 
for the offence 
abetted. 



wise. 


lJ 7 

Abetting the commission of an of- 
fence by the public, or by more 
than ten persons. 

Ditto 

Ditto 

1 18 

Concealing a design to commit an 
offence punishable with death or 
transportation for life, if the offence 
be committed. 

Ditto 

Ditto 


If the offence be not committed. 

Ditto 

Ditto 

11 9 

A public servant concealing a design 
to commit an offence which it is 
his duty to prevent, if the offence 
be committed. 

Ditto 

Ditto 


If the offence be punishable with 
death or transportation for life. 

Ditto 

Ditto 


If the offence be not committed. 

Ditto 

Ditto 

120 

Concealing a design to commit an 
offence punishable with imprison- 
ment, if the offence be committed. 

Ditto 

Ditto 


If the offence be not committed. 

Ditto 

Ditto 



CHAPTER 

VI.— OFFENCES 

I 2 I 

I Waging or attempting to wage war, 
or abetting the waging of war, 

| against the Queen. 

Shall not arrest 
without warrant. 

Warrant. 
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5 

6 

7 

8 g 

Whether 
bailable 
or not. 

Whether 
compound- 
able or 
not. 

Punishment under the 
Indian Penal Code. 

c 

By what Court 

triable. { 

c 

According as 
the offence 
abetted is 
bailable or 
not. 

According as 
the offence 
abetted is 
compound- 
able or not. 

Imprisonment extending to 
half of the longest term, 
and of any description, 
provided for the offence, 
or fine, or both. 

The Court by which the 
offence abetted is 
triable. 

Ditto 

Ditto 

Imprisonment of either de- 
scription for 3 years, or 
fine, or both. 

Ditto. 

Not bailable. 

Ditto 

Imprisonment of either de- 
scription for 7 years and 
fine. 

Ditto. 

Ditto 

Ditto 

Imprisonment of either de- 
scription for 3 years and 
fine. 

Ditto. 

According as 
the offence 
abetted is 
bailable or 
not. 

Ditto 

Imprisonment extending to 
half of the longest term, 
and of any description, 
provided for the offence, or 
fine, or both. 

Ditto. 

Not bailable. 

Ditto 

Imprisonment of either de- 
scription for 10 years. 

Ditto. 

According as 
the offence 
abetted is 
bailable or 
not. 

Ditto 

Imprisonment extending to 
a quarter part of the 
longest term, and of any 
description, provided for 
the offence, or fine, or 
both. 

Ditto. 

Ditto 

Ditto 

Ditto 

Ditto. 

Ditto 

Ditto 

Imprisonment extending to 
one-eighth part of the 
longest term, and of the 
description, provided for 
the offence, or fine, or 
both. 

Ditto. 

against 

THE STATE. 


Not bailable. 

Not com- 

poundable. 

Death, or transportation for 
life, and forfeiture of 
property. 

Court of Session. 


II 


V 

continued. 


Chapter 

YI. 
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Schedule 

n 

continued. 

Chapter 

VI 

continued. 


1 

2 

3 

4 



Whether the 

Whether 
a warrant or 

3 

c 

Offence. 

police may 
arrest without 

a summons shah 
ordinarily issue 1 

%> 

CQ 


warrant or not. 

the first instanct 

I 2 I A < 

Conspiring to commit certain offences ! 
against the State. 

Shall not arrest 
without war- 

rant. 

Warrant... 

122 ( 

Collecting arms etc. with the in- 

Ditto 

Ditto 

tention of waging war against the 
Queen. 




123 1 

Concealing with intent to facilitate 

Ditto 

Ditto 

a design to wage war. 



I24 

AssaultingGovernor General, Gover- 
nor, etc., with intent to compel or 
restrain the exercise of any law- 

Ditto 

Ditto 

124A 

ful power. 

Exciting, or attempting to excite, 

Ditto 

Ditto 

disaffection. 



‘25 

Waging war against any Asiatic 

Ditto 

Ditto 

Power in alliance or at peace 
with the Queen, or abetting the 
waging of such war. 




I 26 

Committing depredation on the 

Ditto 

Ditto 


territories of any Power in 
alliance or at peace with the 
Queen. 


Ditto 

127 

Receiving property taken by war 

Ditto 

or* depredation mentioned in Sec- 
tions 125 and 126. 




128 

Public servant voluntarily allowing 

Ditto 

Ditto 


prisoner of State or War in his 
custody to escape. 



I 29 

Public servant negligently suffering 

Ditto 

Ditto 

prisoner of State or War in his 
custody to escape. 




130 

Aiding escape of, rescuing or har- 

■ Ditto 

Ditto 

bouring, such prisoner, or offering 
any resistance to the recapture ol 
such prisoner. 

f 



I 3 I 

Abetting mutiny, or attempting t( 

■) May arrest with- 

- Ditto 


seduce an officer, soldier or sailoi 
from his allegiance or duty. 

r out warrant. 
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5 

Whether 
bailcdde 
or not. 

6 

Whether 
compound- 
able or 
not. 

7 

Punishment under the 
Indian Penal Code. 

8 

By ivhat Court 
triable. 

Not bail- 
able. 

Not com- 
poundable. 

Transportation for life or 
any shorter term, or im- 
prisonment of either de- 
scription for 10 years. 

Court of Session. 

Ditto 

Ditto 

Transportation for life, or 
imprisonment of either 
description for io years, 
and forfeiture of property. 

Ditto. 

Ditto 

Ditto 

Imprisonment of either de- 
scription for 10 years and 
fine. 

Ditto. 

Ditto 

Ditto 

Imprisonment of either de- 
scription for 7 years and 
fine. 

Ditto. 

Ditto 

Ditto 

Transportation for life or for 
any term and fine, or im- 
prisonment of either de- 
scription for 3 years and 
fine, or fine. 

Ditto. 

Ditto 

| 

Ditto 

Transportation for life and 
fine, or imprisonment of 
either description for 7 
years and fine, or fine. 

Ditto. 

Ditto 

Ditto 

Imprisonment of either de- 
scription for 7 years and 
fine, and forfeiture of cer- 
tain property. 

Ditto. 

Ditto 

Ditto 

Ditto 

Ditto. 

Ditto 

Ditto 

Transportation for life, or 
imprisonment of either de- 
scription for 1 0 years, and 
fine. 

Ditto. 

Bailable ... 

Ditto 

Simple imprisonment for 3 
years and fine. 

Court of Session, Presi- 
dency Magistrate or 
Magistrate of the first 
class. 

B T ot bail- 
able. 

Ditto 

Transportation for life, or 
imprisonment of either 
description for 10 years, 
and fine. 

Court of Session. 

Ditto 

Ditto 

Ditto 

Ditto. 


Schedule 

II 

continued. 


Chapter 

VI 

continued. 
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Schedule 

II 

continued. 

Chapter 

VI 

continued. 


Chapter 

VIII. 


I 

© 

© 

2 

Offence. 

t 

3 

Whether the 
police may 
arrest without 
warrant or not. 

4 

Whether 
a warrant or 
a summons shall 
ordinarily issue in 
the first instance. 

132 

Abetment of mutiny, if mutiny is 
committed in consequence there- 
of. 

May arrest with- 
out warrant. 

Warrant ... 

133 

Abetment of an assault by an 
officer, soldier or sailor on his 
superior officer, when in the ex- 
ecution of his office. 

Ditto ... 

Ditto 

1 34 

Abetment of such assault, if the 
assault is committed. 

Ditto 

Ditto 

135 

Abetment of the desertion of an 
officer, soldier or sailor. 

Ditto 

Ditto 

136 

Harbouring such an officer, soldier 
or sailor who has deserted. 

Ditto 

Ditto 

m 

Deserter concealed on board mer- 
chant vessel, through negligence 
of master or person in charge 
thereof. 

Shall not arrest 
without warrant. 

Summons... 

138 

Abetment of act of insubordination 
by an officer, soldier or sailor, if 
the offence be committed in con- 
sequence. 

May arrest with- 
out warrant. 

Warrant 

140 

Wearing the dress or carrying any 
token used by a soldier, with in- 
j tent that it may be believed that 
he is such a soldier. 

Ditto 

Summons 


CHAPTER VIII.— OFFENCES AGAINST 

x 43 

Being member of an unlawful as- 
sembly. 

May arrest with- 
out warrant. 

Summons... 

I 44 

J oining an unlawful assembly armed 
with any deadly weapon. 

Ditto 

Warrant ... 

i45 

J oining or continuing in an unlaw- 
ful assembly, knowing that it has 
been commanded to disperse. 

Ditto 

Ditto 

*47 

Rioting 

Ditto 

Ditto 

148 

Rioting, armed with a deadly 

Ditto 

Ditto 

! - 

weapon. 
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5 

6 

7 

8 

Whether ' 
bailable 
or not. 

Whether 
compound- 
able or 
not. 

Punishment under the 
Indian Penal Code. 

By what Court 
triable. 

Not bail- 
able 

Not com- 
poundable. 

Death, or transportation for 
life, or imprisonment of 
either description for 10 
years and fine. 

Court of Session. 

Ditto 

Ditto 

Imprisonment of either de- 
scription for 3 years and 
fine. 

Court of Session, Presi- 
dency Magistrate or 
Magistrate of the first 
class. 

Ditto 

Ditto 

Imprisonment of either de- 
scription for 7 years and 
fine. 

; Court of Session. 

j 

Bailable ... 

Ditto 

Imprisonment of either de- 
scription for 2 years, or 
fine, or both. 

Presidency Magistrate or 
Magistrate of the first 
or second class. 

Ditto 

Ditto 

Ditto 

Ditto. 

Ditto 

Ditto 

Fine of 500 rupees 

Ditto. 

Ditto 

Ditto 

Imprisonment of either de- 
scription for 6 months, or 
fine, or both. 

Ditto. 

Ditto 

Ditto 

Imprisonment of either de- 
scription for 3 months, or 
fine of 500 rupees, or both. 

Any Magistrate. 

the public tranquillity. 

Bailable ... 

Not com- 
poundable. 

Imprisonment of either de- 
scription for 6 months, or 
fine, or both. 

Any Magistrate. 

Ditto 

Ditto 

Imprisonment of either de- 
scription for 2 years, or 
fine, or both. 

Ditto. 

Ditto 

Ditto 

Ditto 

Ditto. 

Ditto 

Ditto 

Ditto 

Ditto. 

Ditto 

Ditto 

Imprisonment of either de- 
scription for 3 years, or 
fine, or both. 

Court of Session, Presi- 
dency Magistrate or 
Magistrate of the 
first class. 


Schedule 

II 

continued . 

Chapter 

VI 

continued. 


Chapter 

VIII. 


vol. ir. 
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Schedule 

1 

2 

3 

4 

II 

continued. 

Chapter 

VIII 

si 

.0 

0 

Offence . 

Whether the 
police may 
arrest without 
warrant or not. 

Whether 
a tvarrant or 
a summons shall 
ordinarily issue in 
the first instance. 

continued. 





149 

If an offence be committed by any 

According as arrest 

According as a war- 



member of an unlawful assembly, 

may be made 

rant or summons 



every other member of such as- 

without warrant 

may issue for the 



sembly shall be guilty of the 

for the offence 

offence. 



offence- 

or not. 



150 

Hiring, engaging or employing per- 

May arrest with- 

According to the 



sons to take part in an unlawful 

out warrant. 

offence commit- 



assembly. 


ted by the per- 
son hired, en- 





gaged or em- 
ployed. 


151 

Knowingly joining or continuing in 

Ditto 

Summons ... 



any assembly of five or more per- 
sons after it has been commanded 





to disperse. 




152 

Assaulting or obstructing public 

Ditto 

Warrant ... 



servant when suppressing riot, etc. 




153 

Wantonly giving provocation with 

Ditto 

Ditto 



intent to cause riot, if rioting be 
committed. 





If not committed 

Shall not arrest 

Summons 




without warrant. 



*54 

Owner or occupier of land not giving 

Ditto 

Ditto 



information of riot, etc. 




155 

Person for whose benefit or on whose 

Ditto 

Ditto 



behalf a riot takes place not using 
all lawful means to prevent it. 




156 

Agent of owner or occupier for 

Ditto 

Ditto 



whose benefit a riot is committed 
not using all lawful means to pre- 
vent it. 




J 57 

Harbouring persons hired for an un- 

May arrest with- 

Ditto 



lawful assembly. 

out warrant. 



158 

Being hired to take part in an un- 

Ditto 

Ditto 



lawful assembly or riot. 

Or to go armed. 

Ditto 

Warrant ... 


160 

Committing affray. 

Shall not arrest 

Summons 




without warrant. 
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5 

Whether 
bailable 
or not. 

6 

Whether 
compound- 
able or 
not. 

7 

Punishment under the 
Indian Penal Code. 

8 

By tvhat Court 
triable . 

According as 
the offence 
is bailable 
or not. 

Not com- 

poundable. 

The same as for the offence. 

The Court by which the 
offence is triable. 

Ditto 

Ditto 

The same as for a member 
of such assembly, and for 
any offence committed by 
any member of such as- 
sembly. 

Ditto. 

Bailable . . . 

Ditto 

Imprisonment of either de- 
scription for 6 months, or 
fine, or both. 

Any Magistrate. 

Ditto 

Ditto 

Imprisonment of either de- 
scription for 3 years, or 
fine, or both. 

Court of Session, Presi- 
dency Magistrate or 
Magistrate of the 
first class. 

Ditto 

Ditto 

Imprisonment of either de- 
scription for 1 year, or 
fine, or both. 

Any Magistrate. 

Ditto 

Ditto 

Imprisonment of either de- 
scription for 6 months, or 
fine, or both. 

Ditto. 

Ditto 

Ditto 

Fine of 1,000 rupees 

Presidency Magistrate 
or Magistrate of the 
first or second class. 

Ditto 

Ditto 

Fine 

Ditto. 

Ditto 

Ditto 

Ditto 

Ditto. 

Ditto 

Ditto 

Imprisonment of either de- 
scription for 6 months, or 
fine, or both. 

Ditto. 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto. 

Ditto 

Imprisonment of either de- 
scription for 2 years, or 
fine, or both. 

Ditto. 

Ditto 

Imprisonment of either de- 
scription for 1 month, or 
fine of 100 rupees, or both. 

Any Magistrate. 


Schedule 

II 

continued . 

Chapter 

VIII 

continued. 
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Schedule 

II 
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Chapter 

IX. 




CHAPTEE IX.- 

-OFFENCES BY 

Section. — 

2 

Offence . 

3 

Whether the 
police may 
arrest without 
warrant or not. 

4 

Whether 
a warrant or 
a summons shall 
ordinarily isstte in 
the first, instance. 

161 

Being or expecting to be a public 
servant, and taking a gratification 
other than legal remuneration in 
respect of an official act. 

Shall not arrest 
without warrant. 

Summons 

162 

Taking a gratification in order by 
corrupt or illegal means to in- 
fluence a public servant. 

Ditto 

Ditto 

163 

Taking a gratification for the exer- 
cise of personal influence with a 
public servant. 

Ditto 

Ditto 

164 

Abetment by public servant of the 
offences defined in the last two 
preceding clauses with reference 
to himself. 

Ditto 

Ditto 

165 

Public servant obtaining any valu- 
able thing, without consideration, 
from a person concerned in any 
proceeding or business transacted 
by such public servant. 

Ditto 

Ditto 

1 66 

Public servant disobeying a direction 
of the law with intent to cause 
injury to any person. 

Ditto 

Ditto 

167 

Public servant framing an incorrect 
document with intent to cause 
injury. 

Ditto 

Ditto 

168 

1 

Public servant unlawfully engaging 
in trade. 

Ditto 

Ditto 

169 

: Public servant unlawfully buying or 
! bidding for property. 

Ditto 

Ditto 

170 

i 

j 

1 F ersonating a public servant 

! 

May arrest with- 
out warrant. 

Warrant ... 

171 

I 

1 Wearing garb or carrying token used 
by public servant with fraudulent 
♦I intent. 

Ditto 

Summons 
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OK RELATING to public servants. 


5 

6 

7 

S 

Whether 
bailable 
or not . 

Whether 
compound- 
able or 
not. 

Punishment under the 
Indian Penal Code. 

By ivhut Court 
triable. 

Bailable ... 

Not com- 
poundable. 

Imprisonment of either de- 
scription for 3 years, or 
fine, or both. 

Court of Session, Presi- 
dency Magistrate or 
Magistrate of the first 
class. 

Ditto 

Ditto 

Ditto ... ... . . . ' 

Ditto. 

Ditto 

Ditto 

Simple imprisonment for 1 
year, or fine, or both. 

Presidency Magistrate or 
Magistrate of the first 
class. 

Ditto 

Ditto 

Imprisonment of either de- 1 
scription for 3 years, or 
fine, or both. 

Court of Session, Presi- 
dency Magistrate or 
Magistrate of the first 
class. 

i 

Ditto . . . : 

Ditto 

Simple imprisonment for 2 
years, or fine, or both. 

1 

Presidency Magistrate or 
Magistrate of the first 
cr second class. 

Ditto 

Ditto 

Simple imprisonment for 1 
year, or fine, or both. | 

Ditto. 

Ditto 

Ditto 

Imprisonment of either de- 
seription for 3 years, or 
fine, or both. 

Court of Session, Presi- 
dency Magistrate or 
Magistrate of the first 
class. 

Ditto 

Ditto 

Simple imprisonment for 1 
year, or fine, or both. 

Presidency Magistrate or 
Magistrate of the first 
class. 

Ditto 

Ditto 

Simple imprisonment for 2 
years, or fine, or both, 
and confiscation of pro- 
perty, if purchased. 

Ditto. 

Ditto 

Ditto 

Imprisonment of either de- 
scription for' 2 years, or 
fine, or both. 

Any Magistrate. 

Ditto 

Ditto 

Imprisonment of either de- 
scription for 3 months, 
or fine of 200 rupees, or 
both. 

Ditto. 


Schedule 

II 

continued. 

Chapter 

IX. 
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Schedule 

II 

continued. 

Chapter 

X. 



CHAPTER X.- 

-CONTEMPTS OE THE LAWFUL 

Section. 

2 

Offence. 

3 

Whether the 
police may 
arrest without 
warrant or not . 

4 

Whether 
a warrant or 
a summons shall 
ordinarily issue in 
the first instance . 

172 

Absconding to avoid service of sum- 
mons or other proceeding from a 
public servant. 

Shall not arrest 
without warrant. 

Summons 


If summons or notice require at- 
tendance in person etc. in a Court 
of Justice. 

Ditto 

Ditto 

1/3 

Preventing the service or the affix- 
ing of any summons or notice, or 
the removal of it when it has been 
affixed, or preventing a proclama- 
tion. 

Ditto 

Ditto 


If summons etc. require attendance 
in person etc. in a Court of 
J ustiee. 

Ditto 

Ditto 

174 

Not obeying a legal order to attend 
at a certain place in person or by 
agent, or departing therefrom 
without authority. 

Ditto 

Ditto 


If the order require personal at- 
tendance etc. in a Court of Jus- 
tice. 

Ditto 

Ditto 

J 75 

Intentionally omitting to produce 
a document to a public servant 
by a person legally bounds to pro- 
duce or deliver such document. 

Ditto 

Ditto 


If the document is required to be 
produced in or delivered to a 
Court of J ustiee. 

Ditto 

Ditto 

176 

Intentionally omitting to give 
notice or information to a public 
servant legally bound to give 
such notice or information. 

Ditto 

Ditto 


If the notice or information re- 
quired respects the commission 
of an offence, etc. 

Ditto 

Ditto 
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AUTHORITY of public servants. 


5 

6 

7 

8 

Whether 
bailable 
or not. 

Whether 
compound- 
able or 
not. 

Punishment under the 
Indian Penal Code. 

By what Court 
triable. 

Bailable ... 

Not com- 
pound able. 

Simple imprisonment for 1 
month, or fine of 500 
rupees, or both. 

Any Magistrate. 

Ditto 

Ditto 

Simple imprisonment for 6 
months, or fine of 1,000 
rupees, or both. 

Ditto. 

Ditto 

Ditto 

Simple imprisonment for 1 
month, or fine of 500 
rupees, or both. 

Presidency Magistrate or 
Magistrate of the first 
or second class. 

Ditto 

Ditto 

Simple imprisonment for 6 
months, or fine of 1,000 
rupees, or both. 

Ditto. 

Ditto 

Ditto 

Simple imprisonment for 1 
month, or fine of 500 
rupees, or both. 

Any Magistrate. 

Ditto 

Ditto 

Simple imprisonment for 
6 months, or fine of 1 ,000 
rupees, or both. 

Ditto. 

Ditto 

Ditto 

Simple imprisonment for 1 
month, or fine of 500 ru- 
pees, or both. 

The Court in which the of- 
fence is committed, sub- 
ject to the provisions 
of Chapter XXXV ; or, 
if not committed in 
a Court, a Presidency 1 
Magistrate or Magis-| 
trate of the first or| 
second class. 

Ditto 

Ditto 

Simple imprisonment for 6 
months, or fine of 1,000 
rupees, or both. 

Ditto. 

Ditto 

Ditto 

Simple imprisonment for 1 
month, or fine of 500 
rupees, or both. 

Presidency Magistrate or 
Magistrate of the first 
or second class. 

Ditto 

Ditto 

Simple imprisonment for 6 
months, or fine of 1,000 
rupees, or both. 

Ditto. 


Schedule 

II 

continued. 

Chapter 

X. 
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Schedule 

i 

2 

3 

4 

II 

continued. 

Chapter 

X. 

continued. 

Sction. 

Offence. 

Whether the 

police may 
arrest without 
warrant or not. 

Whether 
a warrant or 
a summons shall 
ordinarily issue in 
the first instance. 

177 

Knowingly furnishing false infor- 
mation to a public servant. 

Shall not arrest 
without warrant. 

Summons 



If the information required re- 
spects the commission of an of- 
fence, etc. 

Ditto 

Ditto 


178 

Refusing oath when duly required 
to take oath by a public servant. 

Ditto 

Ditto 


179 

Being legally bound to state truth, 
and refusing to answer questions. 

Ditto 

Ditto 


180 

Refusing to sign a statement made 
to a public servant when legally 
required to do so. 

Ditto 

Ditto 


181 

Knowingly stating to a public ser- 
vant on oath as true that which 
is false. 

Ditto 

Warrant 


182 

Giving false information to a public 
servant in order to cause him to 
use his lawful power to the injury 
or annoyance of any person. 

Ditto 

Summons 


00 

O-J 

Resistance to the taking of property 
by the lawful authority of a 
public servant. 

Ditto 

Ditto 


184 

Obstructing sale of property offered 
for sale by authority of a public 
servant. 

Ditto 

Ditto 


LCJ 

00 

Bidding by a person under a legal 
incapacity to purchase it, for pro- 
perty at a lawfully authorised 
sale, or bidding without intend- 
ing to perform the obligations in- 
curred thereby. 

Ditto 

Ditto 


186 

Obstructing public servant in dis- 
charge of his public functions. 

Ditto 

Ditto 


4 - 
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5 

6 

7 

8 

Whether 
bailable 
or not . 

Whether 
compound- 
able or 
not. 

Punishment under the 
Indian Penal Code. 

By what Court 
triable. 

Bailable ... 

Not com- 
poundable. 

Simple imprisonment for 6 
months, or fine of 1,000 
rupees, or both. 

Presidency Magistrate or 
Magistrate of the first 
or secofid class. 

Ditto 

Ditto 

Imprisonment of either de- 
scription for 2 years, or 
fine, or both. 

Ditto. 

Ditto 

Ditto 

Simple imprisonment for 6 
months, or fine of 1,000 
rupees, or both. 

The Court in which the of- 
fence is committed, sub- 
ject to the provisions 
of Chapter XXXV ; or, 
if not committed in 
a Court, a Presidency 
Magistrate or Magis- 
trate of the first or 
second class. 

Ditto 

Ditto 

Ditto 

Ditto. 

Ditto 

Ditto 

Simple imprisonment for 3 
months, or fine of 500 ru- 
pees, or both. 

Ditto. 

Ditto 

Ditto 

Imprisonment of either 
description for 3 years 
and fine. 

Court of Session, Presi- 
dency Magistrate or 
Magistrate of the first 
class. 

Ditto 

Ditto 

Imprisonment of either de- 
scription for 6 months, 
or fine of 1,000 rupees, or 
both. 

Presidency Magistrate or 
Magistrate of the first 
or second class. 

Ditto 

Ditto 

Ditto 

Ditto. 

Ditto 

Ditto 

Imprisonment of either 
description for 1 month, 
or fine of 500 rupees, or 
both. 

Ditto. 

Ditto 

Ditto 

Imprisonment of either de- 
scription for 1 month, or 
fine of 200 rupees, or 
both. 

Ditto. 

Ditto 

Ditto 

Imprisonment of either de- 
scription for 3 months, 
or fine of 500 rupees, or 
both. 

Ditto. 


SCHEDUDE 

II 

continued. 


Chapter 

X 

continued. 
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Schedule 

II 

continued. 

Chapter 

X 

continued. 


Chapter 

XI. 


I 

s 

^2 

2 

Offence. 

3 

Whether the 
police may 
arrest without 
warrant or not. 

4 

Whether 
a warrant or 
a summons shall 
ordinarily issue in 
the first instance. 

r^. 

00 

Omission to assist public servant 
when bound by law to give such 
assistance. 

Shall not arrest 
without warrant. 

Summons 


Wilfully neglecting to aid a public 
servant who demands aid in the 
execution of process, the preven- 
tion of offences, etc. 

Ditto 

Ditto 

188 

Disobedience to an order lawfully 
promulgated by a public servant, 
if such disobedience causes ob- 
struction, annoyance or injury to 
persons lawfully employed. 

Ditto 

Ditto 


If such disobedience causes danger 
to human life, health or safety, 
etc. 

| Ditto 

Ditto 

189 

Threatening a public servant with 
injury to him, or one in whom he 
is interested, to induce him to do 
or forbear to do any official act. 

Ditto 

Ditto 

I90 

Threatening any person to induce 
him to refrain from making a 
legal application for protection 
from injury. 

Ditto 

Ditto 


CHAPTER XI.— FALSE EVIDENCE AND 


‘ 9.3 

Giving or fabricating false evidence 
in a judicial proceeding. 

Shall # not arrest 
without warrant. 

Warrant 


Giving or fabricating false evidence 
in any other case. 

Ditto 

Ditto 

194 

Giving or fabricating false evidence 
with intent to cause any person 
to be convicted of a capital of- 
fence. 

Ditto 

Ditto 


If innocent person be thereby con- 
victed and executed. 

Ditto 

Ditto 
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5 

6 

7 

8 

Whether 

bailable 

or not. 

Whether 

compound- 
able or 
not. 

Punishment under the 
Indian Penal Code. 

By what Court 
triable. 

Bailable ... 

Not com* 
poundable. 

Simple imprisonment for 

1 month, or fine of 200 
rupees, or both. 

Presidency Magistrate or 
Magistrate of the first 
or second class. 

Ditto 

Ditto 

Simple imprisonment for 6 
months, or fine of 500 
rupees, or both. 

Ditto. 

Ditto 

Ditto 

Simple imprisonment for I 
month, or fine of 200 ru- 
pees, or both. 

Ditto. 

Ditto 

Ditto 

Imprisonment of either 
description for 6 months, 
or fine of 1,000 rupees, or 
both. 

Ditto. 

Ditto 

Ditto 

Imprisonment of either 
description for 2 years, 
or fine, or both. 

Ditto. 

Ditto 

Ditto 

Imprisonment of cither 
description for 1 year, or 
fine, or both. 

Ditto. 

OFFENCES AGAINST PUBLIC JUSTICE. 

Bailable ... 

Not com- 
poundable. 

Imprisonment of either 
description for 7 years 
and fine. 

Court of Session, Presi- 
dency Magistrate or 
Magistrate of the first 
class. 

Ditto 

Ditto 

Imprisonment of either 
description for 3 years 
and fine. 

Ditto. 

Not bail- 
able. 

Ditto 

Transportation for life, or 
rigorous imprisonment for 
10 years, and fine. 

Court of Session. 

Ditto 

Ditto 

Death, or as above. 

Ditto. 


Schedule 

II 

continued. 


Chapter 

X 

continued . 


Chapter 

XI. 
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Schedule 

n | 

continued • 

Chapter 

XX 

continued. 


I 

2 

3 

o 

Offence . 

Whether the 
police may 
arrest without 
warrant or not . 

l 95 1 

Giving or fabricating false evidence ! 
with intent to procure conviction 
of an offence punishable with 
transportation for life or with im- 
prisonment for seven years or 
upwards. 

Sliall not arrest 
without warrant. 

196 

Using in a judicial proceeding evi- 
dence known to be false or fabri- 
cated. 

Ditto 

*97 

Knowingly issuing or signing a false 
certificate relating to any fact of 
which such certificate is by law 
admissible in evidence. 

Ditto 

198 

Using as a true certificate one 
known to be false in a material 
point. 

Ditto 

199 

False statement made in any de- 
claration which is by law receiv- 
able as evidence. 

Ditto 

200 

Using as true any such declaration 
known to be false. 

Ditto 

201 

Causing disappearance of evidence 
of an offence committed, or giving 
false information touching it to 
screen the offender, if a capital 
offence. 

Ditto 


If punishable with transportation 
for life or imprisonment for ten 
years. 

Ditto 


If punishable with less than 10 
years’ imprisonment. 

Ditto 

202 

' Intentional omission to give infor- 
mation of an offence by a person 
legally bound to inform. 

Ditto 

20; 

\ Giving false information respecting 

Ditto 


an offence committed. 


4 

Whether 
a warrant or 
a summons shall 
ordinarily issue in 
the first instance. 

Warrant 


Ditto 


Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 


Summons 

Warrant ... 
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5 

Whether 
bailable 
or not. 

6 

Whether 
compound- 
able or 
not. 

7 

Punishment under the 
Indian Penal Code. 

By what C ourt 
triable. 

Not bail- 
able. 

Not com- 
poundable. 

The same as for the offence 

Court of Session. 

According 
as the of- 
fence of 
giving 
such evi- 
dence is 
India b 1 e 
or not. 

Ditto 

■ 

The- same as for giving or 
fabricating false evidence. 

Court of Session, Presi- 
dency Magistrate or 
Magistrate of the first 
class. 

Bailable ... 

Ditto 

The same as for giving false 
evidence. 

Ditto. 

Ditto 

Ditto 

Ditto 

Ditto. 

Ditto 

Ditto 

Ditto 

Ditto. 

Ditto 

Ditto 

Ditto 

Ditto. 

Ditto 

Ditto 

Imprisonment of either de- 
scription for 7 years and 
fine. 

Court of Session. 

Ditto 

Ditto 

Imprisonment of either de- 
scription for 3 years and 
fine. 

Court of Session, Presi- 
dency Magistrate or 
Magistrate of the first 
class. 

Ditto 

Ditto 

Imprisonment for a quarter 
of the longest term, and 
of the description, pro- 
vided for the offence, or 
fine, or both. 

Presidency Magistrate or 
Magistrate of the first 
class, or Court by which 
the offence is triable. 

Ditto 

Ditto 

Imprisonment of either de- 
scription for 6 months, or 
fine, or both. 

Presidency Magistrate or 
Magistrate of the first 
or second class. 

Ditto 

Ditto 

Imprisonment of either de- 
scription for 2 years, or 
fine, or both. 

Ditto. 


Schedule 

II 

continued. 


Chapter 

XI 

continued. 


9 
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Schedule 

II 

continued . 

Chapter 

XI 

continued. 


t 


I 

2 

3 

4 

© 

Offence. 

Whether the 
police may 
arrest without 
warrant or not. 

Whether 
a warrant or 
a summons shall 
ordinarily issue in 
the first instance. 

204 

Secreting or destroying any docu- 
ment to prevent its production as 
evidence. 

Shall not arrest 
without warrant. 

Warrant ... 

205 

False personation for the purpose of 
any act or proceeding in a suit or 
criminal prosecution, or for be- 
coming bail or security. 

Ditto 

Ditto 

206 

Fraudulent removal or concealment 
etc. of property to prevent its 
seizure as a forfeiture, or in satis- 
faction of a fine under sentence, 
or in execution of a decree. 

Ditto 

Ditto 

207 

Claiming property without right, or 
practising deception touching any 
right to it, to prevent its being 
taken as a forfeiture, or in satis- 
faction of a fine under sentence, or 
in execution of a decree. 

Ditto 

Ditto 

208 

Fraudulently suffering a decree to 
pass for a sum not due, or suffer- 
ing decree to be executed after it 
has been satisfied. 

Ditto 

Ditto 

209 

False claim in a Court of J ustice. 

Ditto 

Ditto 

210 

Fraudulently obtaining a decree for 
a sum not due, or causing a decree 
to be executed after it has been 
satisfied. 

Ditto 

Ditto 

2 1 1 

False charge of offence made with 
intent to injure. 

Ditto 

Ditto 


If offence charged be punishable with 
imprisonment for seven years. 

Ditto 

Ditto 


If offence charged be capital, or 
punishable with transportation for 
life, or with imprisonment for a 
term exceeding 7 years. 

Ditto 

Ditto 

212 

Harbouring an offender, if the of- 
fence be capital. 

May arrest with- 
out warrant. 

Ditto 


If punishable with transportation 
for life, or with imprisonment for 
10 years. 

Ditto 

Ditto 
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5 

6 

7 

8 

Whether 
bailable 
or not. 

Whether 
compound - 
able or 
not. 

Punishment under the 
Indian Penal Code. 

< 

By what Court 
triable. 

Bailable ... 

Not com- 
poundable. 

Imprisonment of either de- 
scription for 2 years, or 
fine, or both. 

Presidency Magistrate or 
Magistrate of the first 
class. 

Ditto 

Ditto 

Imprisonment of either de- 
scription for 3 years, or 
fine, or both. 

Court of Session, Presi- 
dency Magistrate or 
Magistrate of the first 
class. 

Ditto 

Ditto 

Imprisonment of either de- 
scription for 2 years, or 
fine, or both. 

Presidency Magistrate or 
Magistrate of the first 
or second class. 

Ditto 

Ditto 

Ditto 

Ditto. 

Ditto ... j 

Ditto 

Ditto 

Presidency Magistrate or 
Magistrate of the first 
class. 

Ditto 

Ditto 

Imprisonment of either de- 
scription for 2 years and j 
fine. 

Ditto. i 

Ditto 

Ditto 

Imprisonment of either de- 
scription for 2 years, or 
fine, or both. 

Ditto. 

Ditto 

Ditto 

Ditto 

Ditto. 

Ditto 

Ditto 

Imprisonment of either de- 
scription for 7 years and 
fine. 

Court of Session, Presi- 
dency Magistrate or 
Magistrate of the first 
class l . 

Ditto 

Ditto 

Ditto 

Court of Session. 

Ditto 

Ditto 

Imprisonment of either de- 
scription for 5 years and 
fine. 

Court of Session, Presi- 
dency Magistrate or 
Magistrate of the first 
class. 

Ditto 

Ditto 

Imprisonment of either de- 
scription for 3 years and 
fine. 

Ditto. 


Schedule 

II 


Chapter 

XI 


Act X of 1 886, sec. 17. 
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Schedule 

II 

continued. 

Chapter 

XI 

i 

.0 

0 

2 

Offence. 

3 

Whether the 
police may 
arrest without 
warrant or not. 

4 

Whether 
a warrant or 
a summons shall 
ordinarily issue in 
the first instance. 

continued. 


If punishable with imprisonment for 

1 year and not for 10 years. 

May arrest with- 
out warrant. 

Warrant 


213 

Taking gift etc. to screen an of- 
fender from punishment, if the 
offence be capital. 

Shall not arrest 
without warrant. 

Ditto 



If punishable with transportation for 
life or with imprisonment for 10 
years. 

Ditto 

Ditto 



If with imprisonment for less than 
10 years. 

Ditto 

Ditto 


214 

Offering gift or restoration of pro- 
perty in consideration of screening 
offender, if the offence be capital. 

Ditto 

Ditto 



If punishable with transportation for 
life or with imprisonment for 10 
years. 

Ditto 

Ditto 



If with imprisonment for less than 
10 years. 

Ditto 

Ditto 


215 

Taking gift to help to recover move- 
able property of which a person 
has been deprived by an offence, 
without causing apprehension of 
offender. 

Ditto 

Ditto 


216 

Harbouring an offender who has 
escaped from custody, or whose 
apprehension has been ordered, if 
the offence be capital. 

May arrest with- 
out warrant. 

Ditto 



If punishable with transportation 
for life, or with imprisonment for 
10 years. 

Ditto 

Ditto 



If with imprisonment for 1 year, 
and not for 10 years. 

Ditto 

Ditto 
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5 

6 

7 

8 

Whether 
bailable 
or not. 

Whether 
compound- 
able or 
not. 

Punishment under the 
Indian Penal Code. 

By what Court 
triable. 

Bailable ... 

Not com- 
poundable. 

Imprisonment for a quarter 
of the longest term, and 
of the description, pro- 
vided for the offence, or 
fine, or both. 

Presidency Magistrate or 
Magistrate of the first 
class, or Court by which 
the offence is triable. 

Ditto 

Ditto 

Imprisonment of either de- 
scription for 7 years and 
fine. 

Court of Session. 

Ditto 

Ditto 

Imprisonment of either de- 
scription for 3 years and 
fine. 

Court of Session, Presi- 
dency Magistrate or 
Magistrate of the first 
class. 

Ditto 

Ditto 

Imprisonment for a quarter 
of the longest term, and 
of the description, pro- 
vided for the offence, or 
fine, or both. 

Presidency Magistrate or 
Magistrate of the first 
class, or Court by which 
the offence is triable. 

Ditto 

Ditto 

Imprisonment of either de- 
scription for 7 years and 
fine. 

Court of Session. 

Ditto 

1 

Ditto 

Imprisonment of either de- 
scription for 3 years and 
fine. 

Court of Session, Presi- 
dency Magistrate or 
Magistrate of the first 
class. 

Ditto 

Ditto 

Imprisonment for a quar- 
ter of the longest term, 
and of the description, 
provided for the offence, 
or fine, or both. 

Presidency Magistrate or 
Magistrate of the first 
class, or Court by which 
the offence is triable. 

Ditto 

Ditto 

Imprisonment of either de- 
scription for 2 years, or 
fine, or both. 

Presidency Magistrate or 
Magistrate of the first 
class. 

Ditto 

Ditto 

Imprisonment of either de- 
scription for 7 years and 
fine. 

Court of Session, Presi- 
dency Magistrate or 
Magistrate of the first 
class. 

Ditto 

Ditto 

Imprisonment of either de- 
scription for 3 years, with 
or without fine. 

Ditto. 

Ditto 

Ditto 

Imprisonment for a quarter 
of the longest term, and 
of the description, pro- 
vided for the offence, or 
fine, or both. 

Presidency Magistrate or 
Magistrate of the first 
class, or Court by which 
the offence is triable. 


VOL. II. 
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Schedule 

II 

continued. 

Chapter 

XI 

continued. 


Section. * j 

% 2 

Offence. 

3 

Whether the 
'police may 
arrest without 
tvarrant or not. 

4 

Whether 
a tvarrant or 
a summons shall 
ordinarily issue in 
the first instance. 

217 

Public servant disobeying a direction 
of law with intent to save person 
from punishment, or property 
from forfeiture. 

Shall not arrest 
without warrant. 

Summons 

218 

Public servant framing an incorrect 
record or writing with intent to 
save person from punishment, or 
property from forfeiture. 

Ditto 

Warrant... 

219 

Public servant in a judicial pro- 
ceeding corruptly making and 
pronouncing an order, report, ver- 
dict or decision which he knows 
to be contrary to law. 

Ditto 

Ditto 

220 

Commitment for trial or confine- 
ment by a person having author- 
ity, who knows that he is acting 
contrary to law. 

Ditto 

Ditto 

221 

Intentional omission to apprehend 
on the part of a public servant 
bound by law to apprehend an 
offender, if the offence be capital. 

Ditto 

Ditto 


If punishable with transportation 
for life, or imprisonment for 10 
years. 

Ditto 

Ditto 


If with imprisonment for less than 
10 years. 

Ditto 

Ditto 

222 

Intentional omission to apprehend 
on the part of a public servant 
bound bylaw to apprehend person 
under sentence of a Court of 
J ustice, if under sentence of 
death. 

Ditto 

Ditto 


If under sentence of transportation 
or penal servitude for life, or 
transportation, imprisonment or 
penal servitude for 10 years or 
upwards. 

Ditto 

Ditto 


If under sentence of imprisonment 
for less than 10 years ; or law- 
fully committed to custody. 

Ditto 

Ditto 

223 

Escape from confinement negli- 
gently suffered by a public ser- 
vant. 

Ditto 

Summons 
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5 

6 

7 

00 

% 

Whether 
bailable 
or not. 

Whether 
compound- 
able or 
not. 

Punishment under the 
Indian Penal Code. 

By what Court 
triable. 

Bailable ... 

Not com- 
ponndable. 

Iinprisonmnnt of either de- 
scription for 2 years, or 
fine, or both. 

Presidency Magistrate or 
Magistrate of the first 
or second class. 

Ditto 

Ditto 

Imprisonment of either de- 
scription for 3 years, or 
fine, or both. 

Court of Session. 

Ditto 

Ditto 

Imprisonment of either de- 
scription for 7 years, or 
fine, or both. 

Ditto. 

Ditto 

Ditto 

Ditto ... 

Ditto. 

Ditto 

Ditto 

Imprisonment of either de- 
scription for 7 years, with 
or without fine. 

Ditto. 

Ditto 

Ditto 

Imprisonment of either de- 
scription for 3 years, with 
or without fine. 

Court of Session, Presi- 
dency Magistrate or 
Magistrate of the first 
class. 

Ditto 

Ditto 

Imprisonment of either de- 
scription for 2 years, with 
or without fine. 

Presidency Magistrate or 
Magistrate of the first 
or second class. 

S T ot bail- 
able. 

Ditto 

Transportation for life, or 
imprisonment of either 
description for 14 years, 
with or without fine. 

Court of Session, 

Ditto 

Ditto 

Imprisonment of either de- 
scription for 7 years, with 
or without fine. 

Ditto. 

bailable ... 

Ditto 

Imprisonment of either de- 
scription for 3 years, or 
fine, or both. 

Court of Session, Presi- 
dency Magistrate or 
Magistrate of the first 
class. 

Ditto 

Ditto 

Simple imprisonment for 2 
years, or fine, or both. 

Presidency Magistrate or 
Magistrate of the first 
or second class. 


Schedule 

II 

continued . 


Chapter 

XI 

continued. 
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Schedule 

II 

continued. 


Chapter 

XI 

continued. 


I % 2 ^ 

Whether the 

g police may 

’•£ Offence. arrest without ^ 

^ warrant or not. 

4 

Whether 
a warrant or 
a summons shall 
w dinar ily issue in 
the first instance. 

224 Resistance or obstruction by a person May arrest with- 
to bis lawful apprehension. out warrant. 

Warrant 

225 Resistance or obstruction to tbe Ditto 

lawful apprehension of another 
person, or rescuing him from law- 
ful custody. 

Ditto 

If charged with an offence punish- Ditto 

able with transportation for life, 
or imprisonment for 10 years. 

Ditto 

If charged with a capital offence ... Ditto 

Ditto 

If the person is sentenced to trans- Ditto 
portation for life, or to transpor- 
tation, penal servitude or impris- 
onment for 10 years or upwards. 

Ditto 

If under sentence of death ... Ditto 

1 Ditto 

2 25 a Omission to apprehend or suffer- 
ance of escape, on part of public 
servant in cases not otherwise 
provided for— 

(a) in case of intentional omission or Shall not arrest 
sufferance. without warrant. 

Ditto 

(6) in case of negligent omission or Ditto 
sufferance. 

Summons 

225B Resistance or obstruction to lawful May arrest without 
apprehension, or escape or rescue, warrant, 

in cases not otherwise provided 
for. 

, Warrant 

226 Unlawful return from transporta- Ditto 
tion. 

. Ditto 

227 Violation of condition of remission Shall not arres 
of punishment. without warrant 

t Summons 
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5 

Whether 
bailable 
or not. 

6 

Whether 
compound- 
ahle or 
not. 

7 

Punishment under the 
Indian Penal Code. 

8 * 

By what Court 
triable. 

Bailable ... 

Not com- 
poundable. 

Imprisonment of either de- 
scription for 2 years, or 
fine, or both. 

Presidency Magistrate or 
Magistrate of the first 
or second class. 

Ditto 

Ditto 

Ditto 

Ditto. 

Not bail- 
able. 

Ditto 

Imprisonment of either de- 
scription for 3 years and 
fine. 

Court of Session, Presi- 
dency Magistrate or 
Magistrate of the first 
class. 

Ditto 

Ditto 

Imprisonment of either de- 
scription for 7 years and 
fine. 

Court of Session. 

Ditto 

Ditto 

Ditto 

Ditto. 

Ditto 

Ditto 

Transportation for life, or 
imprisonment of either de- 
scription for 10 years, and 
fine. 

Ditto. 

Bailable 

Ditto 

Imprisonment of either de- 
scription for 3 years, or 
fine, or both. 

Court of Session, Presi- 
dency Magistrate or 
Magistrate of the first 
class. 

Ditto 

Ditto 

Simple imprisonment for 
two years, or fine, or both. 

Presidency Magistrate or 
Magistrate of the first 
or Becond class 1 . 

Ditto 

Ditto 

Imprisonment of either de- 
scription for 6 months, or 
fine, or both. 

Ditto 1 , 

AT)t bail- 
able. 

Ditto 

Transportation for life, and 
fine and rigorous impris- 
onment for 3 years before 
transportation. 

Court of Session. 

Ditto 

Ditto 

_ 

Punishment of original sen- 1 
tence, or, if part of the 
punishment has been un- 
dergone, the residue. 

The Court by which the 
original offence was 
triable. 


Schedule 

II 

continued . 

Chapter 

XI 

continued. 


1 Act X of 1 886, sec. 18. 
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Schedule 

II 

continued. 

Chapter 

XI 

continued. 


Chapter 

XII. 


Section. « j 

2 

Offence. 

3 

Whether the 
police may 
arrest without 
warrant or not. 

4 

Whether 
a warrant or 
a summom shall 
rdinarily issue in 
the first instance. 

228 I 

ntentional insult or interruption £ 
to a public servant sitting in any 
stage of a judicial proceeding. 

shall not arrest £ 
without warrant. 

summons 

229 ; 

Personation of a juror or assessor ... 

Ditto j ' 

Xtto 


chapter xii.— offences relating 

23 1 

Counterfeiting, or performing any 
part of the process of counter- 
feiting, coin. 

May arrest with- 
out warrant. 

Warrant 

232 

Counterfeiting, or performing any 
part of the process of counter- 
feiting, the Queen’s coin. 

Ditto 

Ditto 

233 

Making, buying or selling instru- 
ment for the purpose of counter- 
feiting coin. 

Ditto 

Ditto 

234 

Making, buying or selling instru- 
ment for the purpose of counter- 
feiting the Queen’s coin. 

Ditto 

Ditto 

235 

Possession of instrument or mate- 
rial for the purpose of using the 
same for counterfeiting coin. 

Ditto 

Ditto 


If Queen’s coin 

Ditto 

Ditto 

236 

Abetting in British India the coun- 
terfeiting out of British India of 
coin. 

Ditto 

Ditto 

237 

Import or export of counterfeit coin, 
knowing the same to be counter- 
feit. 

Ditto 

Ditto 

2 3* 

1 Import or export of counterfeits 
of the Queen’s coin, knowing the 
same to be counterfeit. 

i Ditto 
> 

Ditto 
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5 

6 

7 

8 

Whether 

bailable 

or not. 

Whether 
compound - 
able or 
not . 

Punishment under the 
Indian Penal Code. 

By ivhal Court 
triable. 

Bailable ... 

Not com- 
poundable. 

Simple imprisonment for 
6 months, or fine of 1,000 
rupees, or both. 

The Court in which the 
offence is committed, 
subject to the provisions 
of Chapter XXXV. 

Ditto 

: 

Ditto 

Imprisonment of either de- 
scription for 2 years, or 
fine, or both. 

Presidency Magistrate or 
Magistrate of the first 
class. 


TO COIN AND GOVEKNMENT STAMPS. 


Not bail- 
aide. 

Not com- 
poundablc. 

Imprisonment of either de- 
scription for 7 years and 
fine. 

Court of Session. 

Ditto 

Ditto 

Transportation for life, or 
imprisonment of either 
description for 10 years, 
and fine. 

Ditto. 

Ditto 

Ditto 

Imprisonment of either de- 
scription for 3 years and 
fine. 

Court of Session, Presi- 
dency Magistrate or 
Magistrate of the first 
class. 

Ditto 

Ditto 

Imprisonment of either de- 
scription for 7 years and 
fine. 

Court of Session. 

Ditto 

Ditto 

Imprisonment of either de- 
| seription for 3 years and 
' fine. 

Court of Session, Presi- 
dency Magistrate or 
Magistrate of the first 
class. 

Ditto 

Ditto 

Imprisonment of either de- 
scription for 10 years 
and fine. 

Court of Session. 

Ditto 

Ditto 

The punishment provided 
for abetting the counter- 
feiting of such coin within 
British India. 

Ditto. 

Ditto 

Ditto 

Imprisonment of either de- 
scription for 3 years and 
fine. 

Court of Session, Presi- 
dency Magistrate or 
Magistrate of the first 
class. 

Ditto 

Ditto 

Transportation for life, or 
imprisonment of either 
description for 10 years 
and fine. 

Court of Session. 

... _ .. . 
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Chapter 

XI 
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Chapter 
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Schedule 

II. 

continued. 

Chapter 

XII 

continued. 


Section. *-< 

2 

Offence. 

3 

Whether the 
police may 
arrest without 
warrant or not. 

4 

Whether 
a warrant or 
a summons shall 
ordinarily issue in 
the first instance. 

i ON 

Having any counterfeit coin known 
to be such when it came into pos- 
session, and delivering etc. the 
same to any person. 

May arrest with- 
out warrant. 

Warrant 

240 

The same with respect to the Queen’s 
coin. 

Ditto 

Ditto 

24I 

Knowingly delivering to another 
any counterfeit coin as genuine 
which, when first possessed, the 
deliverer did not know to be 
counterfeit. 

Ditto 

Ditto 

242 

Possession of counterfeit coin by a 
person who knew it to be counter- 
feit when he became possessed 
thereof. 

Ditto 

Ditto 

243 

i 

Possession of Queen’s coin by a 
person who knew it to be counter- 
feit when he became possessed 
thereof. 

Ditto 

Ditto 

244 

Person employed in a Mint causing 
coin to be of a different weight or 
composition from that fixed by 
law. 

Ditto 

Ditto 

245 

j Unlawfully taking from a Mint any 
coining instrument. 

Ditto 

Ditto 

246 

1 Eraudulently diminishing the weight 
or altering the composition of any 
j coin. 

1 

Ditto 

Ditto 

247 

Fraudulently diminishing the weight 
j or altering the composition of the 
| Queen’s coin. 

Ditto 

Ditto 

248 

1 Altering appearance of any coin with 
intent that it shall pass as a coin 
of a different description. 

Ditto 

Ditto 

2 4 S 

) Altering appearance of the Queen’s 
I coin with intent that it shall pass 
j as a coin of a different description. 

Ditto 

Ditto 

25 < 

3 j Delivery to another of coin possessed 
j with the knowledge that it is 
1 altered. 

. Ditto 

Ditto 

25 

1 Delivery of Queen’s coin possessed 
with the knowledge that it is 
altered. 

l Ditto 

Ditto 
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5 

6 

7 

8 

Whether 
bailable 
or not. 

Whether 
compound- 
able or 
not. 

Punishment under the 
Indian Penal Code. 

By what Court 
triable. 

Not bail- 
able. 

Not com- 
poundable. 

Imprisonment of either de- 
scription for 5 years and 
fine. 

Court of Session, Presi- 
dency Magistrate or 
Magistrate of the first 
class. 

Ditto 

Ditto 

Imprisonment of either de- 
scription for 10 years and 
fine. 

Ditto. 

Ditto 

Ditto 

Imprisonment of either de- 
scription for 2 years, or 
fine of ten times the value 
of the coin counterfeited, 
or both. 

Presidency Magistrate or 
Magistrate of the first 
or second class. 

Ditto 

Ditto 

Imprisonment of either de- 
scription for 3 years and 
fine. 

Court of Session, Presi- 
dency Magistrate or 
Magistrate of the first 
class. 

Ditto 

Ditto 

Imprisonment of either de- 
scription for 7 years and 
fine. 

Ditto. 

Ditto 

Ditto 

Ditto 

Court of Session. 

Ditto 

Ditto 

Ditto 

Ditto. 

Ditto 

Ditto 

Imprisonment of either de- 
scription for 3 years and 
fine. 

Court of Session, Presi- 
dency Magistrate or 
Magistrate of the first 
class. 

Ditto 

Ditto 

Imprisonment of either de- 
scription for 7 years and 
fine. 

Ditto. 

Ditto 

Ditto 

Imprisonment of either de- 
scription for 3 years and 
fine. 

Ditto. 

Ditto 

Ditto 

Imprisonment of either de- 
scription for 7 years and 
fine. 

Ditto. | 

Ditto 

Ditto 

Imprisonment of either de- 
scription for 5 years and 

1 fine. 

Ditto. 

Ditto 

Ditto 

Imprisonment of either de- 
scription for 10 years and 
fine. 

Ditto. 


Schedule 

II 

continued . 


Chapter 

XII 

continued. 
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Schedule 

II 

continued. 

Chapter 

XII 

continued. 

Section. 1-1 

2 

Offence. 

3 

Whether the 
police may 
arrest without 
warrant or not. 

4 

Whether 
a warrant or 
a summons shall 
ordinarily issue i n 
the first instance. 

252 

Possession of altered coin by a 
person who knew it to be altered 
when he became possessed thereof. 

May arrest with- 
out warrant. 

Warrant... 


2 53 

Possession of Queen’s coin by a 
person who knew it to be altered 
when he became possessed thereof. 

Ditto 

Ditto 


254 

Delivery to another of coin as 
genuine which, when first pos- 
sessed, the deliverer did not know 
to be altered. 

Ditto 

Ditto 


255 

Counterfeiting a Government stamp. 

Ditto 

Ditto 


256 

Having possession of an instrument 
or material for the purpose of 
counterfeiting a Government 
stamp. 

Ditto 

Ditto 


257 

Making, buying or selling instru- 
ment for the purpose of counter- 
feiting a Government stamp. 

Ditto 

Ditto 


258 

Sale of counterfeit Government 
stamp. 

Ditto 

Ditto 


259 

Having possession of a counterfeit 
Government stamp. 

Ditto 

Ditto 


260 

Using as genuine a Government 
stamp known to be counterfeit. 

Ditto 

Ditto 


261 

Effacing any writing from a sub- 
stance bearing a Government 
stamp, or removing from a docu- 
ment a stamp used for it with 
intent to cause loss to Govern- 
ment. 

Ditto 

Ditto 


262 

Using a Government stamp known 
to have been before used. 

Ditto 

Ditto 


263 

Erasure of mark denoting that stamp 
has been used. 

Ditto 

Ditto 
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5 

6 

7 

8 

Whether 

bailable 

or not. 

Whether 
compound- 
able or 
not. 

Punishment under the 
Indian Penal Code. 

By what Court 
triable. 

N ot bail- 

able. 

Not com- 
poundable. 

Imprisonment of either de- 
scription for 3 years and 
fine. 

Court of Session, Presi- 
dency Magistrate or 
Magistrate of the first 
class. 

Ditto 

Ditto 

Imprisonment of either de- 
scription for 5 years and 
fine. 

Ditto. 

Ditto 

Ditto 

Imprisonment of either de- 
scription for 2 years, or 
fine of ten times the value 
of the coin. 

Presidency Magistrate or 
Magistrate of the first 
or second class. 

Bailable . . . 

Ditto 

Transportation for life, or 
imprisonment of either 
description for 10 years, 
and fine. 

Court of Session. 

Ditto 

Ditto 

Imprisonment of either de- 
scription for 7 years and 
fine. 

Ditto. 

Ditto 

Ditto 

Ditto 

Ditto. 

Ditto 

Ditto 

Ditto 

Ditto. 

Ditto 

Ditto 

Ditto 

Court of Session, Presi- 
dency Magistrate or 
Magistrate of the first 
class. 

Ditto 

Ditto 

Imprisonment of either de- 
scription for 7 years, or 
fine, or both. 

Ditto. 

Ditto 

Ditto 

Imprisonment of either de- 
scription for 3 years, or 
fine, or both. 

Ditto. 

Ditto 

Ditto 

Imprisonment of either de- 
scription for 2 years, or 
fine, or both. 

Presidency Magistrate or 
Magistrate of the first 
or second class. 

Ditto 

Ditto 

Imprisonment of either de- 
scription for 3 years, or 
fine, or both. 

Court of Session, Presi- 
dency Magistrate or 
Magistrate of the first 
class. 


Schedule 

II 

continued. 

Chapter 

XII 

continued . 



300 


THE CODE OP CRIMINAL PROCEDURE. 


Schedule 

II 

continued. 


Chapter 

XIII. 


Chapter 

XIV. 


CHAPTER XIII.— OFFENCES RELATING 

i 

2 

3 

4 

Section. 

Offence . 

Whether the 
; police may 
arrest without 
warrant or not . 

Whether 
a warrant or 
a summons shall 
ordinarily issue in 
the first instance. 

264 

Fraudulent use of false instrument 
for weighing. 

Shall not arrest 
without warrant. 

Summons 

265 

Fraudulent use of false weight or 
measure. 

Ditto 

Ditto 

266 

Being in possession of false weights 
or measures for fraudulent use. 

Ditto 

Ditto 

267 

Making or selling false weights or 
measures for fraudulent use. 

Ditto 

Ditto 

CHAPTER XIV.— OFFENCES AFFECTING THE PUBLIC 

269 

Negligently doing any act known to 
be likely to spread infection of any 
disease dangerous to life. 

May arrest with- 
out warrant. 

Summons 

270 

Malignantly doing any act known 
to be likely to spread infection of 
any disease dangerous to life. 

Ditto 

Ditto 

271 

Knowingly disobeying any quaran- 
tine rule. 

Shall not arrest 
without warrant. 

Ditto 

272 

Adulterating food or drink intended 
for sale, so as to make the same 
noxious. 

Ditto 

Ditto 

273 

Selling any food or drink as food and 
drink knowing the same to be 
noxious. 

Ditto 

Ditto 

274 

Adulterating any drug or medical 
preparation intended for sale so 
as to lessen its efficacy, or to 
change its operation, or to make 
it noxious. 

Ditto 

Ditto 

2 75 

Offering for sale or issuing from a 
dispensary any drug or medical 
preparation known to have been 
adulterated. 

Ditto 

Ditto 

276 

Knowingly selling or issuing from a 
dispensary any drug or medical 
preparation as a different drug or 
medical preparation. 

Ditto 

Ditto 



TABULAR STATEMENT OP OFFENCES. 


3°I 


XO WEIGHTS AND MEASURES. Sc 

5 

6 

7 

8 

Whether 
bailable 
or not . 

Whether 

compound- 
able or 
not. 

Punishment under the 
Indian Penal Code. 

C 

By what Court 
triable. 

Bailable ... 

Not com- 
poundable. 

Imprisonment of either de- 
scription for I year, or 
fine; or both. 

Presidency Magistrate or 
Magistrate of the first 
or second class. 

Ditto 

Ditto 

Ditto 

Ditto. 

Ditto 

Ditto 

Ditto 

Ditto. 

Ditto 

Ditto 

Ditto 

1 

Ditto. 


II 


XIII. 


HEALTH, SAFETY, CONVENIENCE, DECENCY AND MORALS. 


Chapter 

XIV. 


Bailable ... 

Not com- 
poundable. 

Imprisonment of either de- 
scription for 6 months, or 
fine, or both. 

Presidency Magistrate or 
Magistrate of the first 
or second class. 

Ditto 

Ditto 

Imprisonment of either de- 
scription for 2 years, or 
fine, or both. 

Ditto. 

Ditto 

Ditto 

Imprisonment of either de- 
scription for 6 months, or 
fine, or both. 

Ditto. 

Ditto 

Ditto 

Imprisonment of either de- 
scription for 6 months, or 
fine of i,ooo rupees, or 
both. 

Ditto. 

Ditto 

Ditto 

Ditto 

Ditto. 

Ditto 

Ditto . . . 

Ditto 

Ditto. 

Ditto 

Ditto 

Ditto 

Ditto. 

Ditto 

Ditto 

Ditto 

Ditto. 
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Schedule 

II 

continued. 

Chapter 
XIV ^ 

Section. « 

2 

Offence. 

3 

Whether the 
police may 
arrest without 
warrant or not. 

4 

Whether 
a warrant or 
a summons shall 
ordinarily issue in 
the first instance. 

continued. 

277 

Defiling the water of a public spring 
or reservoir. 

May arrest with- 
out warrant. 

Summons 


278 

Making atmosphere noxious to 
health. 

Shall not arrest 
without warrant. 

Ditto 


279 

Driving or riding on a public way so 
rashly or negligently as to en- 
danger human life, etc. 

May arrest with- 
out warrant. 

Ditto 


280 

Navigating any vessel so rashly or 
negligently as to endanger human 
life, etc. 

Ditto 

Ditto 


281 

Exhibition of a false light, mark or 
buoy. 

Ditto 

Warrant 


282 

Conveying for hire any person by 
water, in a vessel in such a state, 
or so loaded, as to endanger his 
life. 

Ditto 

Summons 

• 

283 

Causing danger, obstruction or injury 
in any public way or line of navi- 
gation. 

Ditto 

Ditto 


284 

Dealing with any poisonous sub- 
stance so as to endanger human 
life, etc. 

Shall not arrest 
without warrant. 

Ditto 


285 

Dealing with fire or any combustible 
matter so as to endanger human 
life, etc. 

May arrest with- 
out warrant. 

Ditto 


286 

So dealing with any explosive sub- 
stance. 

Ditto 

Ditto 


287 

So dealing with any machinery . . . 

Shall not arrest 
without warrant. 

Ditto 


288 

A person omitting to guard against 
probable danger to human life by 
the fall of any building over 
which he has a right entitling him 
to pull it down or repair it. 

Ditto 

Ditto 


289 

A person omitting to take order with 
any animal in his possession, so as 
to guard against danger to human 
life, or of grievous hurt, from 
such animal. 

May arrest with- 
out warrant. 

Ditto 
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5 

Whether 
bailable 
or not. 

Bailable ... 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 


6 

H 

i 

8 < 

Whether 
compound- 
able or 
not. 

Punishment under the 
Indian Penal Code. 

c 

By what Court 
triable. 

Not com- 
poundable. 

Imprisonment of either de- 
scription for 3 months, 
or fine of 500 rupees, or 
both. 

Any Magistrate. 

Ditto 

Fine of 500 rupees 

Ditto. 

Ditto 

Imprisonment of either de- 
scription for 6 months, 
or fine of 1,000 rupees, or 
both. 

Ditto. 

Ditto 

Ditto 

Presidency Magistrate or 
Magistrate of the first 
or second class. 

Ditto 

Imprisonment of either de- 
scription for 7 years, or 
fine, or both. 

Court of Session. 

Ditto 

Imprisonment of either de- 
scription for 6 months, or 
fine of 1,000 rupees, or 
both. 

Presidency Magistrate or 
Magistrate of the first 
or second class. 

. Ditto 

Fine of 200 rupees. 

Ditto. 

. Ditto 

Imprisonment of either de- 
scription for 6 months, or 
fine of 1,000 rupees, or 
both. 

Ditto. 

. Ditto 

Ditto 

Any Magistrate. 

. Ditto 

Ditto 

Ditto. 

. Ditto 

Ditto 

Presidency Magistrate or 
Magistrate of the first 
or second class. 

. Ditto 

Ditto 

Ditto. 

. Ditto 

Ditto 

Any Magistrate. 


II 


Chapter 

XIV 
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Schedule 

II 

continued . 

Chapter 

XIV 

Section. ~ 

2 

Offence. 

3 

Whether the 
police may 
arrest without 
warrant or not. 

4 

Whether 
a warrant or 
a summons shall 
ordinarily issue i } 
the first instance. 


290 

Committing a public nuisance 

Shall not arrest 
without warrant. 

Summons 


291 

Continuance of nuisance after in- 
junction to discontinue. 

May arrest with- 
out warrant. 

Ditto 


292 

Sale etc. of obscene books, etc. 

Ditto 

Warrant 


293 

Having in possession obscene book 
etc. for sale or exhibition. 

Ditto 

Ditto 


294 

Obscene songs 

Ditto 

Ditto 


294A 

Keeping a lottery office 

Shall not arrest 
without warrant. 

Summons 



Publishing proposals relating to 
lotteries. 

Ditto 

Ditto 

Chapter 

XV. 



CHAPTER : 

XV.— OFFENCES 


295 

Destroying, damaging, or defiling a 
place of worship or sacred object 
with intent to insult the religion 
of any class of persons. 

May arrest with- 
out warrant. 

Summons 


296 

Causing a disturbance to an assembly 
engaged in religious worship. 

Ditto* 

Ditto 


2 97 

Trespassing in place of worship or 
sepulchre, disturbing funeral, with 
intention to wound the feelings or 
to insult the religion of any person, 
or offering indignity to a human 
corpse. 

Ditto ... f... 

Ditto 


298 

Uttering any word or making any 
sound in the hearing, or making 
any gesture, or placing any object 
in the sight, of any person, with 
intention to wound his religious 
feeling. 

Shall not arrest 
without warrant. 

Ditto 
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5 

6 

7 

8 

Whether 
bailable 
or not. 

Whether 
compound- 
able or 
not. 

Punishment under the 
Indian Penal Code. 

By what Court 
triable. 

Bailable ... 

Not com- 
poundable. 

Fine of 200 rupees 

Any Magistrate. 

Ditto 

Ditto 

Simple imprisonment for 6 
months, or fine, or both. 

Presidency Magistrate or 
Magistrate of the first 
or second class. 

Ditto 

Ditto 

| 

Imprisonment of either de- 
scription for 3 months, or 
fine, or both. 

Ditto. 

Ditto 

i 

Ditto 

Ditto 

Ditto. 

Ditto 

Ditto 

Ditto 

Ditto. 

Ditto 

Ditto 

Imprisonment of either de- 
scription for 6 months, or 
fine, or both. 

Any Magistrate. 

Ditto 

Ditto 

Fine of 1,000 rupees 

Ditto. 


Schedule 

II 

continued. 

Chapter 

XIV 

continued. 


K ELATING TO RELIGION. 


Chapter 

XV. 


Bailable 

Not com- 


poundable. 

Ditto 

Ditto 

Ditto 

Ditto 

1 

Ditto 

Compound- 


able. 


Imprisonment of either de- 
scription for 2 years, or 
fine, or both. 


Imprisonment of either de- 
scription for 1 year, or 
fine, or both. 

Ditto 


Ditto 


Presidency Magistrate .or 
Magistrate of the first 
or second class. 


Ditto. 

Ditto. 


Ditto. 
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II 

continued. 

CHAPTER XVI.— OFFENCES 

Of Offences 

Chapter 

XVI. 

Section. * 

2 

Offence. 

3 

Whether the 
police may 
arrest ivithout 
warrant or not. 

4 

Whether 
a warrant or 
a summons shall 
ordinarily issue in 
thejirst instance. 


302 

Murder 

May arrest with- 
out warrant. 

Warrant ... 


303 

Murder by a person under sentence 
of transportation for life. 

Ditto. 

Ditto 


304 

Culpable homicide not amounting to 
murder, if act by which the death 
is caused is done with intention of 
causing death, etc. 

Ditto 

Ditto 



If act is done with knowledge that 
it is likely to cause death, but 
without any intention to cause 
death, etc. 

Ditto 

Ditto 


304 A 

Causing death by rash or negligent 
act. 

Ditto 

Ditto 


305 

Abetment of suicide committed by a 
child, or insane or delirious person, 
or an idiot, or a person intoxi- 
cated. 

Ditto 

Ditto 


306 

Abetting the commission of suicide 

Ditto 

Ditto 


307 

Attempt to murder 

Ditto 

Ditto 



If such act cause hurt to any person 

Ditto 

Ditto 



Attempt by life-convict to murder, 
if hurt is caused. 

Ditto 

Ditto 


308 

Attempt to commit culpable homi- 
cide. 

Ditto 

Ditto 



If such act cause hurt to any person 

Ditto 

Ditto 


309 

Attempt to commit suicide 

Ditto 

Ditto 


311 

Being a thug 

Ditto 

Ditto 
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AFFECTING the human body. 

affecting Life. 


5 

6 

7 

8 

Whether 
bailable 
or not. 

Whether 
compound- 
able or 
not. 

Punishment under the 
Indian Penal Code. 

By what Court 
triable. 

Not bail- 
able. 

Not com- 
poundable. 

Death, or transportation for 
life, and line. 

Court of Session. 

])itto 

Ditto 

Death 

Ditto. 

Ditto 

Ditto 

Transportation for life, or 
imprisonment of either de- 
scription for 10 years, and 
line. 

Ditto. 

Ditto 

Ditto 

Imprisonment of either de- 
scription for 10 years, or 
line, or both. 

Ditto. 

bailable ... 

Ditto 

Imprisonment of either de- 
scription for 2 years, or 
fine, or both. 

Court of Session, Presi- 
dency Magistrate or 
Magistrate of the first 
class. 

Not bail- 
able. 

Ditto 

Death, or transportation for 
life, or imprisonment for 
10 years, and fine. 

Court of Session. 

Ditto 

Ditto 

Imprisonment of either de- 
scription for 10 years and 
fine 

Ditto. 

Ditto 

Ditto 

Ditto 

Ditto. 

Ditto 

Ditto 

Transportation for life, or as 
above. 

Ditto. 

Ditto 

Ditto 

Death, or as above 

Ditto. 

bailable ... 

Ditto 

Imprisonment of either de- 
scription for 3 years, or 
fine, or both. 

Ditto. 

Ditto 

Ditto 

Imprisonment of either de- 
scription for 7 years, or 
fine, or both. 

Ditto. 

Ditto 

Ditto 

Simple imprisonment for 1 
year, or fine, or both. 

Presidency Magistrate or 
Magistrate of the first 
or second class. 

^°t bail- 
able. 

Ditto 

Transportation for life and 
fine. 

; Court of Session. 


Schedule 

II 

continued . 


Chatter 

XVI. 
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Schedule 

II 

continued. 


O / 1 Causing of Miscarriage ; of Injuries to 

Unborn Children ; 

X 1 

2 

3 

4 

Chapter 

XVI 

continued. 

Section. 

Offence. 

Whether the 
police mag 
arrest without 
warrant or not. 

Whether 
a warrant or 
a summons shall 
ordinarily issue in 
the first instance. 


3 12 

Causing miscarriage 

Shall not arrest 
without warrant. 

Warrant 



If the woman be quick with child... 

Ditto 

Ditto 


313 

Causing miscarriage without woman’s 
consent. 

Ditto 

Ditto 


3H 

Death caused by an act done with 
intent to cause miscarriage. 

Ditto 

Ditto 



If act done without woman’s consent 

Ditto 

Ditto 


315 

Act done with intent to prevent a 
child being born alive, or to cause 
it to die after its birth. 

Ditto 

Ditto 


316 

Causing death of a quick unborn 
child by an act amounting to cul- 
pable homicide. 

Ditto 

Ditto 


3 T 7 

Exposure of a child under 1 2 years 
of age by parent or person having 
care of it, with intention of wholly 
abandoning it. 

May arrest with- 
out warrant. 

Ditto 


318 

Concealment of birth by secret dis- 
posal of dead body. 

Ditto 

Ditto 



Of Hurt. 



323 

Voluntarily causing hurt 

Shall not arrest 
without warrant. 

Summons 


324 

Voluntarily causing hurt by danger- 
ous weapons or means. 

May arrest with- 
out warrant. 

Ditto 





, 
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of the Exposure of Infants 

; and of the Concealment of Births. 

- 

5 

6 

7 

8 

Whether 

Whether 

Punishment under the 
Indian Penal Code. 


ha liable 
or not. 

compoundable 
or not. 

By what Court 
triable. 

Bailable ... 

Not compound- 

Imprisonment of either de- 

Court of Session. 


able. 

scription for 3 years, or 
fine, or both. 


Ditto 

Ditto ... 

Imprisonment of either de- 

Ditto. 



scription for 7 years and 
fine. 


Not bail- 
able. 

Ditto 

Transportation for life, or 
imprisonment of either 
description for 10 years 
and fine. 

Ditto. 

Ditto 

Ditto... 

Imprisonment of either de- 

Ditto. 



scription for 10 years and 
fine. 


Ditto 

Ditto 

Transportation for life, or 

Ditto. 



as above. 

Ditto 

Ditto ... 

Imprisonment of either de- 

Ditto. 



scription for 10 years, or 
fine, or both. 


Ditto 

Ditto ... 

Imprisonment of either de- 

Ditto. 



scription for 10 years and 
fine. 


Bailable 

Ditto ... 

Imprisonment of either de- 

Ditto. 



scription for 7 years, or 
fine, or both. 


Ditto 

Ditto ... 

Imprisonment of either de- < 

Court of Session, Pre- 



scription for 2 years, or 
fine, or both. 

sidency Magistrate 
or Magistrate of the 

— — — - ■ — 



first or second class. 

tun. i . 

Of Hurt. 

- . 


Schedule 

II 

continued. 

Chapter 

XYI 

continued . 


x ----- ixuj lvjLagiswaie. 

scription for 1 year, or 
fine of 1,000 rupees, or 
both. 

C X^!f eitl ™ de- Court of Session, Pro- 

Sion fi cnptl °? l° r 3 - vears ' OT sidency Magistrate 
by "he SZt fi " e> ° r b0th ' “ Magistrate of the 

before which 1 firat ° r second class - 

a prosecution 

is pending. 1 



3 >° 


THE CODE OF CRIMINAL PROCEDURE. 


Schedule 

i 

2 

3 

II 

continued. 

Chapter 
XVI ^ 

Section. 

Offence. 

Whether the 
police may 
arrest • without 
warrant or not. 

continued. 

3^5 

Voluntarily causing grievous hurt 

May arrest with- 
out warrant. 


326 

Voluntarily causing grievous hurt 
by dangerous weapons or means. 

Ditto 


3 2 7 

Voluntarily causing hurt to extort 
property or a valuable security, or 
to constrain to do anything which 
is illegal or which may facilitate 
the commission of an offence. 

Ditto 


328 

Administering stupefying drug with 
intent to cause hurt, etc. 

Ditto 


329 

Voluntarily causing grievous hurt to 
extort property or a valuable se- 
curity, or to constrain to do any- 
thing which is illegal, or which 
may facilitate the commission of 
an offence. 

Ditto 


330 

Voluntarily causing hurt to extort 
confession or information, or to 
compel restoration of property, etc. 

Ditto 


331 

Voluntarily causing grievous hurt 
to extort confession or information, 
ortocompelrestoration of property, 
etc. 

Ditto 


33 2 

Voluntarily causing hurt to deter 
public servant from his duty. 

Ditto 


333 

Voluntarily causing grievous hurt to 
deter public servant from his duty. 

Ditto 


334 

Voluntarily causing hurt on grave 
and sudden provocation, not in- 
tending to hurt any other than the 
person who gave the provocation. 

Shall not arrest 
without warrant. 


335 

Causing grievous hurt on grave and 
sudden provocation, not intending 
to hurt any other than the person 
who gave the provocation. 

May arrest with- 
out warrant. 


4 

Whether 
a warrant or 
a summons s h all 
ordinarily issue i n 
the first instance. 

Summons 

Ditto 

Warrant 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Summons 

Ditto 
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5 

6 

7 

8 

Whether 
bailable 
or not. 

Whether 
compoundable 
or not . 

Punishment under the 
Indian Penal Code. 

By wliat Court 
triable. 

Bailable. 

Not compound- 
able. 

Imprisonment of either de- 
scription for 7 years afid 
fine. 

Court of Session, Pre- 
sidency Magistrate 
or Magistrate of the 
first or second class. 

Not bail- 
able. 

Ditto ... 

Transportation for life, or 
imprisonment of either 
description for 10 yeai*s 
and fine. 

Court of Session, Pre- 
sidency Magistrate 
or Magistrate of the 
first class. 

Pitto 

Ditto ... • ... 

Imprisonment of either de- 
scription for 10 years and 
fine. 

Court of Session. 

Ditto 

Ditto ... 

Ditto 

Ditto. 

Ditto 

Ditto 

Transportation for life, or 
imprisonment of either 
description for 10 years 
and fine. 

Ditto. 

Bailable ... 

Ditto ... 

Imprisonment of either de- 
scription for 7 years and 
fine. 

Ditto. 

Not bail- 
aljle. 

Ditto 

Imprisonment of either de- 
scription for 1 0 years and 
fine. 

Ditto. 

Bailable ... 

Ditto... 

Imprisonment of either de- 
scription for 3 years, or 
fine, or both. 

Court of Session, Pre- 
sidency Magistrate 
or Magistrate of the 
first class. 

N ot bail- 
able. 

Ditto ... 

Imprisonment of either de- 
scription for 10 years and 
fine. 

Court of Session. 

Bailable ... 

Compoundable. 

Imprisonment of either de- 
scription for 1 month, or 
fine of 500 rupees, or both. 

Any Magistrate. 

Ditto 

Compoundable 
when permis- 
sion is given 
by the Court 
before which 
a prosecution 
is pending. 

Imprisonment of either de- 
scription for 4 years, or 
fine of 2,000 rupees, or 
both. 

Court of Session, Pre- 
sidency Magistrate 
or Magistrate of the 
first or second class. 


Schedule 

II 

continued . 

Chapter 

XVI 

continued . 
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Schedule 

II 

continued 

Chapter 

XVI 

continued. 

i Section. w ! 

2 

Offence. 

3 

Whether the 
'police may 
arrest ivithout 
warrant or not. 

1 4 

Whether 
a warrant or 
a summons shah 
ordinarily issue 
the first instanei 


336 

Doing any act which endangers 
human life or the ’personal safety 
of others. 

May arrest with- 
out warrant. 

Summons 


337 

Causing hurt by an act which en- 
dangers human life, etc. 

Ditto 

Ditto 


338 

Causing grievous hurt by an act 
which endangers human life, etc. 

Ditto 

Ditto 


Of Wrongful Restrain 1 


34^ 

Wrongfully restraining any person 

May arrest with- 
out warrant. 

Summons 


342 

Wrongfully confining any person 

Ditto 

Ditto 


343 

Wrongfully confining for three or 
more days. 

Ditto 

Ditto 


344 

Wrongfully confining for ten or more 
days. 

Ditto 

Ditto 


345 

Keeping any person in wrongful 
confinement, knowing that a writ 
has been issued for his liberation. 

Shall not arrest 
without warrant. 

Ditto 


346 

Wrongful confinement in secret ... 1 

May arrest with- 
out warrant. 

Ditto 


347 

Wrongful confinement for the pur- ! 
pose of extorting property, or con- 
straining to an illegal act, etc. 

Ditto 

Ditto 


348 

Wrongful confinement for the pur- 
pose of extorting confession or 
information, or of compelling re- 
storation of property, etc. 

Ditto 

Ditto 
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5 

6 

7 

8 

Whether 
bailable 
or not. 

! 

Whether 
compoundable 
or not. 

Punishment under the 
Indian Penal Code . 

Py what Court 
triable. 

Bailable ... 

Not compound- 
able. 

Imprisonment of cither 
description for 3 months, 
or fine of 2 50 rupees, or 
both. 

Any Magistrate. 

Ditto 

Compoundable 
when permis- 
sion is given 
by the Court 
before which 
a prosecution 
is pending. 

Imprisonment of either 
description for 6 months, 
or fine of 500 rupees, or 
both. 

Presidency Magistrate 
or Magistrate of the 
first or second clas 3 . 

Ditto 

I 

Ditto ... 

Imprisonment of either 
description for 2 years, 
or fine of 1,000 rupees, or 
both. 

Ditto. 


and Wrongful Confinement. 


Bailable ... 

Compoundable. 

Simple imprisonment for 

1 month, or fine of 500 
rupees, or both. 

Any Magistrate. 

Ditto 

Ditto ... 

Imprisonment of either 
description for 1 year, or 
fine of 1,000 rupees, or 
both. 

Presidency Magistrate 
or Magistrate of the 
first or second class. 

Ditto 

Not compound- 
able. 

Imprisonment of either 
description for 2 years 
and fine. 

Ditto. 

Ditto 

Ditto ... 

Imprisonment of either de- 
scription for 3 years and 
fine. 

Court of Session, Pre- 
sidency Magistrate 
or Magistrate of the 
first or second class. 

Ditto 

Ditto ... 

Imprisonment of either 
description for 2 years, 
in addition to imprison- 
ment under any other 
section. 

Ditto. 

Ditto 

Ditto ... 

Ditto 

Ditto. 1 

Ditto 

Ditto ... 

Imprisonment of either de- 
scription for 3 years and 
fine. 

j 

Ditto. | 

1 

Ditto 

Ditto ... 

Ditto 

Court of Session, Pre- 1 
sidency Magistrate ! 
or Magistrate of the i 
first class. j 


Schedule 

II 

continued. 

Chapter 

XVI 

continued. 
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Schedule 

II 




Of Criminal | 

continued. 

i 

2 

3 

3 

Chapter 

XVI 

continued. 

Section. 

Offence . 

Whether the 
police may 
arrest without 
warrant or not. 

Whether 
a warrant or 
a summons shall 
ordinarily issue in 
the first instance. 


352 

Assault or use of criminal force 
otherwise than on grave provoca- 
tion. 

Shall not arrest 
without warrant. 

Summons 


353 

Assault or use of criminal force to 
deter a public servant from dis- 
charge of his duty. 

May arrest with- 
out warrant. 

Warrant ... 


354 

Assault or use of criminal force to a 
woman with intent to outrage her 
modesty. 

Ditto 

Ditto 


355 

Assault or criminal force with intent 
to dishonour a person, otherwise 
than on grave and sudden provo- 
cation. 

Shall not arrest 
without warrant. 

Summons 


35^ 

Assault or criminal force in attempt 
to commit theft of property worn 
or carried by a person. 

May arrest with- 
out warrant. 

Warrant 


3 57 

Assault or use of criminal force in 
attempt wrongfully to confine a 
person. 

Ditto 

Ditto 


35 8 

Assault or use of criminal force on 
grave and sudden provocation. 

Shall not arrest 
without warrant. 

Summons 

i 

1 


Of Kidnapping, Abduction , I 


363 

Kidnapping 

May arrest with- 
out warrant. 

Warrant... 

364 

Kidnapping or abducting in order 
to murder. 

Ditto 

Ditto 

365 

Kidnapping or abducting with in- 
tent secretly and wrongfully to 
confine a person. 

Ditto 

Ditto 

366 

Kidnapping or abducting a woman 
to compel her marriage or to cause 
her defilement, etc. 

Ditto 

Ditto 

367 

Kidnapping or abducting in order 
to subject a person to grievous 
hurt, slavery, etc. 

Ditto 

Ditto 
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j'orce and Assault. 

T 


bailable 
or not . 


6 

7 

8 c< 

Whether 
compound- 
able or 
not. 

Punishment under the 
Indian Penal Code. 

( 

By ivhat Court 

triable. C( 

Coinpound- 

able. 

Not com- 
poundable. 

Imprisonment of either de- 
scription for 3 months, 
or fine of 500 rupees, or 
both. 

Imprisonment of either de- 
scription for 2 years, or 
fine, or both. 

Any Magistrate. 

Presidency Magistrate or 
Magistrate of the first 
or second class. 

Ditto 

Ditto 

Ditto. 

Compound- 

able. 

Ditto 

Ditto. 

. Not com- 
poundable. 

Ditto 

Any Magistrate. 

, Ditto 

Imprisonment of either de- 
scription for I year, or 
fine of 1,000 rupees, or 
both. 

Ditto. 

. Compound- 
able. 

Simple imprisonment for 1 
month, or fine of 200 ru- 
pees, or both. 

Ditto. 


Schedule 

II 


Slavery and Forced Labour. 


Not bail- 
able. 

Not com- 
poundable. 

Imprisonment of either de- 
scription for 7 years and 
fine. 

Court of Session, Presi- 
dency Magistrate or 
Magistrate of the first 
class. 

Ditto 

Ditto 

Transportation for life, or 
rigorous imprisonment 

for 10 years and fine. 

Court of Session. 

Ditto 

Ditto 

Imprisonment of either 
description for 7 years 
and fine. 

Ditto. 

Ditto 

Ditto 

Imprisonment of either 
description for 10 years 
and fine. 

Ditto. 

Ditto 

Ditto 

Ditto 

Ditto. 
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Schedule 

II 

continued. 

Chapter 

XVI 

continued. 

i 

CQ 

2 

Offence. 

3 

Whether the 
police may 
arrest without 
warrant or not. 

4 

'Whether 
a tv arrant or 
a summons shall 
ordinarily issue i 
the Jirst instance 


368 

Concealing or keeping in confine- 
ment a kidnapped person. 

May arrest with- 
out warrant. 

Warrant ... 


369 

Kidnapping or abducting a child 
with intent to take property from 
the person of such child. 

Ditto 

Ditto 


370 

Buying or disposing of any person 
as a slave. 

Shall not arrest 
without warrant. 

Ditto 


371 

Habitual dealing in slaves 

May arrest with- 
out warrant. 

Ditto 


Co 

•<r 

to 

Selling or letting to hire a minor 
for purposes of prostitution, etc. 

Ditto 

Ditto 


373 

Buying or obtaining possession of a 
minor for the same purposes. 

Ditto 

Ditto 


374 

Unlawful compulsory labour 

Ditto 

Ditto 


Of Rape. 

i 

1 

376 

Kape ... 

May arrest with- 
out warrant. 

Warrant ... 


Of Unnatural Offences. 


377 

Unnatural offences ... 

May arrest with- 
out warrant. 

Warrant ... 

Chapter 

XVII. 

CHAPTER XVII— OFFENCE? 

Of Thefts. 


379 

Theft 

May arrest with- 
out warrant. 

Warrant ... 


380 

Theft in a building, tent or vessel . 

Ditto 

Ditto 
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5 

6 

7 

8 

Whether 
bailable 
or not. 

Whether 

compound- 

able or 
not. 

Punishment under the 
Indian Penal Code. 

By what Court 
triable. 

Not bail- 
able. 

Ditto 

Not COHl- 
poundable. 

Ditto 

Punishment for kidnapping 
or abduction. 

Imprisonment of either de- 
scription for 7 years and 
fine. 

Court of Session. 

Ditto. 

Bailable ... 

Ditto 

Ditto 

Ditto. 

Not bail- 
able. 

Ditto 

Transportation for life, or 
imprisonment of either 
description for 10 years 
and fine. 

Ditto. 

Ditto 

Ditto 

Imprisonment of either 
description for 10 years 
and fine. 

Court of Session, Presi- 
dency Magistrate or 
Magistrate of the first 
class. 

Ditto 

Ditto 

Ditto 

Ditto. 

Bailable . . . 

Compound- 

able. 

Imprisonment of either de- 
scription for 1 year, or 
fine, or both. 

Any Magistrate. 

Of Rape. 

Not bail- 
able. 

Not com- 
poundable. 

Transportation for life, or Court of Session, 
imprisonment of either 
description for 10 years, 
and fine. 

Of Unnatural Offences. 

Not bail- 
able. 

N ot com- 
poundable. 

Transportation for life, or 
imprisonment of either 
description for 10 years, 
and fine. 

Court of Session. 

AGAINST 

PROPERTY. 




Of Theft. 


Not bail- 
able. 

N ot com- 
poundable. 

Imprisonment of either de- 
scription for 3 years, or 
fine, or both. 

Any Magistrate . 

Ditto 

Ditto 

Imprisonment of either de- 
scription for 7 years and 
fine. 

Ditto. 


II 


Chapter 

XYI 

• ontlnued . 


Chapter 

XVII. 



318 


THE CODE OP CRIMINAL PROCEDURE. 


Schedule 

II 

continued. 

Chapter 

XVII 

continued. 

Section. m 

2 

Offence. 

3 

Whether the 
police may 
arrest without 
warrant or not . 

4 

Whether 
a warrant or 
a summons shah 
ordinarily issue i 
the first instance 




May arrest with- 
out warrant. 



381 

Theft by clerk or servant of property 
in possession of master or em- 
ployer. 

Warrant 


382 

Theft, preparation having been made 
for causing death, or hurt, or re- 
straint, or fear of death, or of hurt 
or of restraint, in order to the 
committing of such theft or to re- 
tiring after committing it, or to 
retaining property taken by it. 

Ditto 

Ditto 


Of Extortion. 


384 

Extortion 

Shall not arrest 
without warrant. 

Warrant 

385 

Putting or attempting to put in fear 
of injury, in order to commit ex- 
tortion. 

Ditto 

Ditto 

386 

Extortion by putting a person in 
fear of death or grievous hurt. 

Ditto 

Ditto 

o-> 

QO 

Putting or attempting to put a 
person in fear of death or grievous 
hurt, in order to commit extortion. 

Ditto 

Ditto 

388 

Extortion by threat of accusation of 
an offence punishable with death, 
transportation for life, or imprison- 
ment for 10 years. 

Ditto 

Ditto 


If the offence threatened be an un- 

Ditto 

Ditto 


natural offence. 



389 

Putting a person in fear of accusa- 
tion of offence punishable with 
death, transportation for life, or 
with imprisonment for 10 years, 
in order to commit extortion. 

Ditto 

Ditto 


If the offence be an unnatural offence 

Ditto 

Ditto 


Of Robber} 


39 3 


Robbery ... ... ... ... j 

May arrest with- 


out warrant. 


Warrant . 
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5 

6 

7 

8 

Whether 
hail able 
or not. 

Whether 
compound- 
able or 
not. 

Punishment under the 
Indian Penal Code. 

By what Court 
triable . 

Not bail- 
able. 

Not com- 
poundable. 

Imprisonment of either de- 
scription for 7 years and 
fine. 

Court of Session, Presi- 
dency Magistrate or 
Magistrate of the first 
or second class. 

Ditto 

Ditto 

Rigorous imprisonment for 
10 years and fine. 

Court of Session. 

Of Extortion. 

Bailable ... 

Not com- 
poundable. 

Imprisonment of either de- 
scription for 3 years, or 
fine, or both. 

Court of Session, Presi- 
dency Magistrate or 
Magistrate of the first 
or second class. 

Ditto 

Ditto 

Imprisonment of either de- 
scription for 2 years, or 
fine, or both. 

Ditto. 

Not bail- 
able. 

Ditto 

Imprisonment of either de- 
scription for io years and 
fine. 

Court of Session. 

Ditto 

Ditto 

Imprisonment of either de- 
scription for 7 years and 
fine. 

Ditto. 

Ditto 

Ditto 

Imprisonment of either de- 
scription for io years and 
fine. 

Ditto. 

Ditto 

Ditto 

Transportation for life 

Ditto. 

Ditto 

Ditto 

Imprisonment of either de- 
scription for 10 years and 
fine. 

Ditto. 

Ditto 

Ditto 

Transportation for life 

Ditto. 

and Eacoity. 

^°t bail- 
able. 

Not coiii- 
poundable. 

Rigorous imprisonment for 
10 years and fine. 

Court of Session, Presi- 
dency Magistrate or 
Magistrate of the first 
class. 


Schedule 

II 

continued. 

Chapter 

XVII 

continued. 
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Schedule 

II 

continued. 

Chapter 

XVII 

Section. m 

2 

Offence. 

3 

Whether the 
police may 
arrest without 
warrant or not. 

4 

Whether 
a warrant or 
a summons shall 
ordinarily issue in 
the first instance. 

C07L t L it 


If committed on the high- way be- 
tween sunset and sunrise. 

May arrest with- 
out warrant. 

Warrant... 


393 

Attempt to commit robbery 

Ditto 

Ditto 

c 

394 

Person voluntarily causing hurt in 
committing or attempting to com- 
mit robbery, or any other person 
jointly concerned in such robbery. 

Ditto 

Ditto ' 


395 

Dacoity 

Ditto 

Ditto 


39 6 

Murder in dacoity ... 

Ditto 

Ditto 


397 

Robbery or dacoity, with attempt to 
cause death or grievous hurt. 

Ditto 

Ditto 


39 8 

Attempt to commit robbery or 
dacoity when armed with deadly 
weapon. 

Ditto 

Ditto 


399 

Making preparation to commit 
dacoity. 

Ditto 

Ditto 


400 

Belonging to a gang of persons asso- 
ciated for the purpose of habit- 
ually committing dacoity. 

Ditto 

Ditto 


401 

Belonging to a wandering gang of 
persons associated for the purpose 
of habitually committing thefts. 

Ditto 

Ditto 


402 

Being one of five or more persons 
assembled for the purpose of 
committing dacoity. 

Ditto 

Ditto 





Of Criminal Mn- 


403 

Dishonest misappropriation of move- 
able property, or converting it to 
one’s own use. 

Shall not arrest 
without warrant. 

Warrant... 


404 

Dishonest misappropriation of pro- 
perty, knowing that it was in pos- 
session of a deceased person at his 
death, and that it has not since 
been in the possession of any 

Ditto 

Ditto 



person legally entitled to it. 


— _ 
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5 

6 

7 

8 

Whether 
bailable 
or not. 

Whether 
compound- 
able or 
not. 

Punishment under the 
Indian Penal Code. 

By ivhat Court 
triable. 

N ot bail- 
able. 

Not com- 
poundable. 

Rigorous imprisonment for 
14 years and fine. 

Court of Session, Presi- 
dency Magistrate or 
Magistrate of the first 
class. 

Ditto 

Ditto 

Rigorous imprisonment for 
7 years and fine. 

Ditto. 

Ditto 

Ditto 

Transportation for Jjfe, or 
rigorous imprisonment for 
10 years, and fine. 

Ditto. 

Ditto 

Ditto 

Ditto 

Court of Session. 

Ditto 

Ditto 

Death, transportation for 
life, or rigorous imprison- 
ment for 10 years, and 
fine. 

Ditto. 

Ditto 

Ditto 

Rigorous imprisonment for 
not less than 7 years. 

Ditto. 

Ditto 

Ditto 

Ditto 

Ditto. 

Ditto 

Ditto 

i 

Rigorous imprisonment for 
10 years affd fine. 

Ditto. 

Ditto 

Ditto 

j 

Transportation for life, or 
rigorous imprisonment for 
10 years, and fine. 

Ditto. 

Ditto 

Ditto 

Rigorous imprisonment for 
7 years and fine. 

Ditto. 

Ditto 

Ditto 

Ditto 

Ditto. 

appropriation of Property. 

Bailable 

Not com- 
poundable. 

Imprisonment of either de- 
scription for 2 years, or 
fine, or both. 

Any Magistrate. 

Ditto 

Yrvr V. 

Ditto 

Imprisonment of either de- 
scription for 3 years and 
fine. 

Court of Session, Presi- 
dency Magistrate or 
Magistrate of the first 
or second class. 


Schedule 

II 

continued. 


Chapter 

XVII 

continued. 


Y 
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Schedule 

II 

continued. 

Chapter 
XVII 
continued . 


I 1 

2 

3 

4 

Section. 

Offence. 

Whether the 
police may 
arrest without 
warrant or not. 

Whether 
a warrant or 
a summons shall 
ordinarily issue i a 
the first instance . 

405 

If by clerk or person employed by 
deceased. 

Shall not arrest 
without warrant. 

Warrant... 

Of Criminal 

406 

Criminal breach of trust . . .* 

May arrest with- 
out warrant. 

Warrant 

407 

Criminal breach of trust by a carrier, 
wharfinger, etc. 

Ditto 

Ditto 

408 

Criminal breach of trust by a clerk 
or servant. 

Ditto 

Ditto 

409 

Criminal breach of trust by public 
servant or by banker, merchant 
or agent, etc. 

Shall not arrest 
without warrant. 

Ditto 

Of the Receiving 

41 1 

Dishonestly receiving stolen pro* 
perty, knowing it to be stolen. 

May arrest with- 
out warrant. 

Warrant... 

412 

Dishonestly receiving stolen pro- 
perty, knowing that it was ob- 
tained by dacoity. 

Ditto 

Ditto 

413 

Habitually dealing in stolen pro- 
perty. 

Ditto 

Ditto 

414 

Assisting in concealment or disposal 
of stolen property, knowing it to 
be stolen. 

Ditto 

Ditto 







U7 


Cheating 


Of Cheating . 


Shall not arrest 
without warrant. 


Warrant ... 
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5 

6 

7 

8 

Whether 
bailable 
or not. 

Whether 
compound- 
able or 
not. 

Punishment under the 
Indian Penal Code. 

By what Court 
triable. 

Bailable ... 

Not com- 
poundable. 

Imprisonment of either de- 
scription for 7 years and 
fine. 

Court of Session, Presi- 
dency Magistrate or 
Magistrate of the first 
or second class. 

Bn ach of Trust. 

Not bail- 
able. 

N ot com- 
poundable. 

Imprisonment of either de- 
scription for 3 years, or 
fine, or both. 

Court of Session, Presi- 
dency Magistrate or 
Magistrate of the first 
or second class. 

Ditto 

Ditto 

Imprisonment of either de- 
scription for 7 years and 
fine. 

Couit of Session, Presi- 
dency Magistrate or 
Magistrate of the first 
class. 

Ditto 

Ditto 

Ditto 

Court of Session, Presi- 
dency Magistrate or 
Magistrate of the first 
or second class. 

Ditto 

Ditto 

Transportation for life, or 
imprisonment of either 
description for 10 years, 
and fine. 

Court of Session, Presi- 
dency Magistrate or 
Magistrate of the first 
class. 

of Stolen Properly. 

^ ( >t bail- 
able. 

N ot com- 
poundable. 

Imprisonment of either de- 
scription for 3 years, or 
fine, or both. 

Court of Session, Presi- 
dency Magistrate or 
Magistrate of the first 
or second class. 

Ditto 

Ditto 

Transportation for life, or 
rigorous imprisonment for 
10 years and fine. 

Court of Session. 

Ditto 

Ditto 

Transportation for life, or 
imprisonment of either 
description for 10 years, 
and fine. 

Ditto 

Ditto 

Ditto 

Imprisonment of either de- 
scription for 3 years, or 
fine, or both. 

Court of Session, Presi- 
dency Magistrate or 
Magistrate of the first 
or second class. 

Of Cheating. 

Bailable 

Not com- 
poundable. 

Imprisonment of either de- 
scription for 1 year, or 
fine, or both. 

Presidency Magistrate or 
Magistrate of the first 
or second class. 

~ — — — 





Schedule 

II 

continued . 

Chapter 
XVII 
continued . 


Y <1 
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Schedule 

II 

continued. 

Chapter 

XVII 

continued. 

** 

Section. m 

2 

Offence. 

3 

Whether the 
police may 
arrest without 
warrant or not. 

4 

Whether 
a warrant or 
a summons shall 
ordinarily issue in 
the first instance. 

418 

Cheating a person whose interest the 
offender was bound, either by law 
or by legal contract, to protect. 

Shall not arrest 
without warrant. 

Warrant ... 


419 

Cheating by personation ... 

Ditto 

Ditto 


420 

Cheating and thereby dishonestly 
inducing delivery of property, or 
the making, alteration or destruc- 
tion of a valuable security. 

Ditto ... ... 

Ditto 


Of Fraudulent Deeds and 


421 

Fraudulent removal or concealment 
of property, etc., to prevent dis- 
tribution among creditors. 

Shall not arrest 
without warrant. 

Warrant .. 

422 

Fraudulently preventing from being 
made available for his creditors a 
debt or demand due to the offender. 

Ditto 

Ditto 

423 

Fraudulent execution of deed of 
transfer containing a false state- 
, ment of consideration. 

Ditto 

Ditto 

424 

Fraudulent removal or concealment 
of property of himself or any other 
person, or assisting in the doing 
thereof, or dishonestly releasing 
any demand or claim to which he 
is entitled. j 

Ditto 

Ditto 


Of Mischief. 


426 

Mischief 

Shall not arrest 
without warrant. 

Summons 

427 

Mischief, and thereby causing dam- 
age to the amount of 50 rupees or 
upwards. 

Ditto 

Warrant . . 

! 

428 

Mischief by killing, poisoning, 
maiming or rendering useless any 
animal of the value of 10 rupees 
or upwards. 

May arrest with- 
out warrant. 

Ditto 
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5 

6 

7 

8 

Whether 
bail able 
or not. 

Whether 
compoundable 
or not. 

Punishment under the 
Indian Penal Code. 

By what Court 
triable. 

Xnt bail- 
able. 

Not compound- 
able. 

Imprisonment of either de- 
scription for 3 years, or 
fine, or both. 

Court of Session, Pre- 
sidency Magistrate 
or Magistrate of the 
first or second class. 

Ditto 

Ditto ... 

Ditto 

Ditto. 

Ditto 

Ditto 

Imprisonment of either de- 
scription for 7 years and 
fine. 

Court of Session, Pre- 
sidency Magistrate 
or Magistrate of 
the first class. 


Schedule 

II 

continued. 


Chapter 

XVII 

continued. 


Dispositions of Property. 


bailable ... 

Not compound- 
able. 

Imprisonment of either de- 
scription for 2 years, or 
fine, or both. 

Presidency Magis- 
trate or Magistrate 
of the first or 
second class. 

Ditto 

Ditto ... 

Ditto 

Ditto. 

Ditto 

Ditto ... 

Ditto 

Ditto. 




• 

Ditto 

Ditto ... 

Ditto 

Ditto. 



Of Mischief. 


bailable ... 

Compoundable 
when the only 
loss or damage 
caused is loss 1 
or damage to 
a private per- 
son. 

Imprisonment of either de- 
scription for 3 months, or 
fine, or both. 

Any Magistrate. 

i 

1 

1 

Ditto 

Ditto ... 

Imprisonment of either de- 
scription for 2 years, or 
fine, or both. 

Presidency Magis- 
trate or Magistrate 
of the first or 
second class. 

Ditto 

| Not compound- 
able. 

I 

Ditto 

j Ditto. 

| 

j 

i 
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Schedule 

II 

continued. 

Chapter 

XVII 

continued. 


I 

si 

.0 

0 

2 

Offence. 

3 

Whether the 
police may 
arrest without 
warrant or not. 

4 

Whether 
a warrant or 
a summons shall 
ordinarily issue in 
the Jirst instance 

429 

Mischief by killing, poisoning, 
maiming or rendering useless any 
elephant, camel, horse, etc., what- 
ever may be its value, or any other 
animal of the value of 50 rupees 
or upwards. 

May arrest with- 
out warrant. 

Warrant ... 

430 

Mischief by causing diminution of 
supply of water for agricultural 
purposes, etc. 

Ditto 

Ditto 

431 

Mischief by injury to public road, 
bridge, navigable river or navi- 
gable channel, and rendering it 
impassable or less safe for travel- 
ling or conveying property, 

Ditto 

Ditto 

432 

Mischief by causing inundation or 
obstruction to public drainage, 
attended with damage. 

Ditto 

Ditto 

433 

Mischief by destroying or moving 
or rendering less useful a light- 
house or seamark, or by exhibiting 
false lights. 

Ditto 

Ditto 

434 

Mischief by destroying or moving 

Shall not arrest 

Ditto 

etc. j#landmark fixed by public 
authority. 

without warrant. 

435 

Mischief by fire or explosive sub- 
stance with intent to cause damage 
to amount of 100 rupees or up- 
wards, or, in case of agricultural 
produce, 10 rupees or upwards. 

May arrest with- 
out warrant. 

Ditto 

436 

Mischief by fire or explosive sub- 
stance with intent to destroy a 
house, etc. 

Ditto 

Ditto 

437 

: Mischief with intent to destroy or 
make unsafe a decked vessel or a 
vessel of 20 tons burden. 

Ditto 

Ditto 

43 8 

The mischief described in the last 
section when committed by fire or 
any explosive substance. 

Ditto 

Ditto 

439 

Running vessel ashore with intent 
to commit theft, etc. 

j 

Ditto 

Ditto 

440 

1 

Mischief committed after prepara- 
tion made for causing death or 
hurt, etc. 

Ditto 

Ditto 



Whether 
bailable 
or not. 

Bailable ... 

J)itto 

J)itto 

Ditto 

Ditto 

Ditto 

Ditto 

Not bail- 
able. 

Ditto 

Ditto 

Ditto 

Ditto 
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6 

7 

8 

Whether 
compound- 
able or 
not. 

Punishment under the 
Indian Penal Code. 

By what Court 
triable. 

Not com- 
poundable. 

Imprisonment of either de- 
scription for 5 years, or 
fine, or both. 

Court of Session, Presi- 
dency Magistrate or 
Magistrate of the first 
or second class. 

Ditto 

Ditto 

Ditto. 

Ditto 

Ditto 

Ditto. 

Ditto 

Ditto 

Ditto. 

Ditto 

Imprisonment of either de- 
scription for 7 years, or 
fine, or both. 

Court of Session. 

Ditto 

Imprisonment of either de- 
scription for 1 year, or 
fine, or both. 

Presidency Magistrate or 
Magistrate of the first 
or second class. 

Ditto 

Imprisonment of either de- 
scription for 7 years and 
fine. 

Court of Session. 

Ditto 

Transportation for life, or 
imprisonment of either 
description for 10 years 
and fine. 

Ditto. 

Ditto 

Imprisonment of either de- 
scription for 1 0 years and 
firie. 

Ditto. 

Ditto 

Transportation for life, or 
imprisonment of either 
description for 10 years, 
and fine. 

Ditto. 

Ditto 

Imprisonment of either de- 
scription for 10 years and 
fine. 

Ditto. 

Ditto 

Imprisonment of either de- 
scription for 5 years and 
fine. 

Ditto. 


Schedule 

II 

continued. 

Chapthb 

XVII 

continued . 



328 


THE CODE OF CRIMINAL PROCEDURE. 


Schedule 

II 

continued. 

Chapter 

XVII 

continued. 


Of Criminal 

i 

2 

3 

4 

Section. 

Offence. 

Whether the 
'police may 
arrest without 
warrant or not. 

Whether 
a warrant or 
a summons shall 
ordinarily issue in 
the first instance. 

447 

Criminal trespass ... 

May arrest with- 
out warrant. 

Summons 

448 

House-trespass 

Ditto 

Warrant... 

449 

House-trespass in order to the com- 
mission of an offence punishable 
with death. 

Ditto 

Ditto 

450 

House-trespass in order to the com- 
mission of an offence punishable 
with transportation for life. 

Ditto 

Ditto 

451 

House-trespass in order to the com- 
mission of an offence punishable 
with imprisonment. 

Ditto 

Ditto 


If the offence is theft 

Ditto 

Ditto 

452 

House-trespass, having made pre- 
paration for causing hurt, assault, 
etc. 

Ditto 

Ditto 

453 

Lurking house-trespass or house- 
breaking. 

Ditto 

Ditto 

454 

Lurking house-trespass or house- 
breaking in order to the commis- 
sion of an offence punishable with 
. imprisonment. 

Ditto 

Ditto 


If the offence is theft 

Ditto 

Ditto 

455 

Lurking house-trespass or house- 
breaking after preparation made 
for causing hurt, assault, etc. 

Ditto 

Ditto 

456 

Lurking house- trespass or house- 
breaking by night. 

Ditto 

Ditto 
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1 

Trespass . 

Schedule 

II 

5 

6 

7 

8 

continued. 

Whether 
bailable 
or not. 

Whether 
compound- 
able or 
not. 

Punishment under the 
Indian Penal Code. 

Py what Court 
triable. 

Chapter 

XYII 

continued. 

Bailable ... 

Compound- 

able. 

Imprisonment of either de- 
scription for 3 months, or 
fine of 500 rupees, or both. 

Any Magistrate. 


Ditto ; 

Ditto 

Imprisonment of either de- 
scription for 1 year, or 
fine of 1,000 rupees, or 
both. 

Ditto. 


N ot bail- 
able. 

Not com- 
poundable. 

Transportation for life, or 
rigorous imprisonment for 
10 years and fine. 

Court of Session. 


Ditto ... 

Ditto 

Imprisonment of either de- 
scription for 10 years and 
fine. 

Ditto. 


Bailable ... 

Ditto 

Imprisonment of either de- 
scription for 2 years and 
fine. 

Any Magistrate. 


Not bail- 
able. 1 

Ditto 

Imprisonment of either de- 
scription for 7 years and 
fine. 

Court of Session, Presi- 
dency Magistrate or 
Magistrate of the first 
or second class. 


Ditto ... 

Ditto 

Ditto 

Ditto. 


Ditto 

1 

j Ditto 

| 

Imprisonment of either de- 
scription for 2 years and 
fine. 

Presidency Magistrate or 
Magistrate of the first 
or second class. 


Ditto 

Ditto 

Imprisonment of either de- 
scription for 3 years and 
fine. 

Court of Session, Presi- 
dency Magistrate or 
Magistrate of the first 
or second class. 


Ditto 

Ditto 

i 

Imprisonment of either de- 
scription for 10 years and 
fine. 

Ditto. 


Ditto 

Ditto 

Ditto 

Court of Session, Presi- 
dency Magistrate or 
Magistrate of the first 
class. 


Ditto 

Ditto 

i Imprisonment of either de- 
scription for 3 years and 
fine. 

Court of Session, Presi- 
dency Magistrate or 
Magistrate of the first 
or second class. 


____ 
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Schedule 

II 

continued. 

Chapter 

XYII 

continued. 


Chapter 

XVIl'I. 


Section. « 

2 

Offence. 

3 

Whether the 
police may 
arrest without 
warrant or not. 

4 

Whether 
a warrant or 
a summons shall 
ordinarily issue in 
the first instance. 

457 

Lurking house-trespass or house- 
breaking by night in order to the 
commission of an offence punish- 
able with imprisonment. 

May arrest with- 
out warrant. 

Warrant... 


If the offence is theft 

Ditto 

Ditto 

458 

Lurking house-trespass or house- 
breaking by night, after prepara- 
tion made for causing hurt, etc. 

Ditto 

Ditto 

459 

GrievouB hurt caused whilst com- 
mitting lurking house-trespass or 
house-breaking. 

Ditto 

Ditto 

460 

Death or grievous hurt caused by 
one of several persons jointly 
concerned in house-breaking by 
night, etc. 

Ditto 

Ditto 

461 

Dishonestly breaking open or un- 
fastening any closed receptacle 
containing or supposed to contain 
property. 

Ditto 

Ditto 

462 

Being entrusted with any closed re- 
ceptacle containing or supposed to 
contain any property, and fraud- 
ulently opening the same. 

Ditto 

Ditto 


CHAPTER XVIII.— OFFENCES 

RELATING TO 

465 

Forgery 

Shall not arrest 
without warrant. 

Warrant 

466 

Forgery of a record of a Court of 
Justice or of a Register of births 
etc. kept by a public servant. 

Ditto 

Ditto 

467 

Forgery of a valuable security, will, 
or authority to make or transfer 
any valuable security, or to receive 
any money, etc. 

Ditto 

Ditto 


When the valuable security is a 
promissory note of the Govern- 
ment of India. 

May arrest with- 
out warrant. 

Ditto 

468 

Forgery for the purpose of cheating 

Shall not arrest 
without warrant. 

Ditto 
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5 

Whether 
bailable 
or not. 

6 

Whether 
compound- 
able or 
not. 

7 

Punishment under the 
Indian Penal Code. 

8 

By what Court 
triable. 

Schedule 

II 

continued. 

Chapter 
XYII 
contin ued. 

Sot bail- 
able. 

Not com- 

Imprisonment of either de- 

Court of Session, Presi- 

poundable. 

scription for 5 years and 
fine. 

dency Magistrate or 
Magistrate of the first 
or second class. 


Ditto 

Ditto 

Imprisonment of either de- 
scription for 14 years and 
fine. 

Ditto. 


Ditto 

Ditto 

Ditto 

Court of Session, Presi- 
dency Magistrate or 
Magistrate of the first 
class. 


Ditto 

Ditto 

Transportation for life, or 
imprisonment of either 
description for 10 years, 
and fine. 

Court of Session. 


Ditto 

Ditto 

Ditto 

Ditto. 


Ditto 

Ditto 

Imprisonment of either de- 
scription for 2 years, or 
fine, or both. 

Presidency Magistrate or 
Magistrate of the first 
or second class. 


Ditto 

Ditto 

Imprisonment of either de- 
scription for 3 years, or 
fine, or both. 

Court of Session, Presi- 
dency Magistrate or 
Magistrate of the first 
or second class. 


DOCUMENTS AND TO TRADE OR PROPERTY-MARKS. 

Chapter 

XVIII. 

Bailable ... 

Not com- 
poundable. 

Imprisonment of either de- 
scription for 2 years, or 
fine, or both. 

Court of Session. 


Not bail- 
able. 

Ditto 

Imprisonment of either de- 
scription for 7 years and 
fine. 

Ditto. 


Ditto 

Ditto 

Transportation for life, or 
imprisonment of either 
description for 10 years, 
and fine. 

Ditto. 


Ditto 

j Ditto 

Ditto 

Ditto. 


Ditto 

Ditto 

Imprisonment of either de- 
scription for 7 years and 
fine. 

Ditto. 
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Schedule 

II 

continued. 

Chapter 

XVIII 

I 

CQ 

2 

Offence. 

3 

Whether the 
police may 
arrest without 
warrant or not. 

4 

Whether 
a warrant or 
a summons shall 
ordinarily issue in 
the Jirst instance. 


469 

Forgery for the purpose of harming 
the reputation of any person, or 
knowing that it is likely to be 
used for that purpose. 

Shall not arrest 
without warrant. 

Warrant 


471 

Using as genuine a forged document 
which is known to be forged. 

When the forged document is a 
promissory note of the Govern- 
ment of India. 

Ditto 

May arrest with- 
out warrant. 

Ditto 

Ditto 


472 

Making or counterfeiting a seal, 
plate, etc. with intent to commit 
a forgery punishable under section 
467 of the Indian Penal Code, or 
possessing with like intent any 
such seal, plate, etc., knowing the 
same to be counterfeit. 

Shall not arrest 
without warrant. 

Ditto 


473 

Making or counterfeiting a seal, 
plate, etc. with intent to commit 
a forgery punishable otherwise 
than under section 467 of the 
Indian Penal Code, or possessing 
with like intent any such seal, 
plate, etc., knowing the same to 
be counterfeit. 

Ditto 

Ditto 

1 

1 

474 

; 

Having possession of a document, 
knowing it to be forged, with in- 
tent to use it as genuine ; if the 
document is one of the description 
mentioned in section 466 of the 
Indian Penal Code. 

If the document is one of the de-. 
scription mentioned in section 467 
of the Indian Penal Code. 

Ditto 

Ditto 

Ditto 

: 

, 

Ditto 


475 

Counterfeiting a device or mark 
used for authenticating documents 
described in section 467 of the 
Indian Penal Code, or possessing 
counterfeit marked material. 

i 

Ditto 

Ditto 


476 

Counterfeiting a device or mark 
used for authenticating documents 
other than those described in sec- 
tion 467 of the Indian Penal Code, 
or possessing counterfeit marked 
material. 

Ditto 

Ditto 


477 

Fraudulently destroying or defacing, 
or attempting to destroy or deface , 

Ditto 

i 

Ditto 



or secreting, a will, etc. 

j 
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5 

Whether 
bailable 
or not. 

6 

Whether 
compound- 
able or 
not. 

7 

Punishment under the 
Indian Penal Code. 

8 

By what Court 
triable . 

Schedule 

II 

zontinued. 

Chapter 

XVIII 

continued. 

Bailable ... 

Not com- 
poundable. 

imprisonment of either de- 
scription for 3 years and 
fine. 

Court of Session. 


Ditto 

Ditto 

Punishment for forgery . . . 

Ditto. 


Not bail- 
able. 

Ditto 

Ditto 

Ditto. 


Ditto 

Ditto 

Transportation for life, or 
imprisonment of either 
description for 7 years, 
and fine. 

Ditto. 


Ditto 

Ditto 

Imprisonment of either de- 
scription for 7 years, and 
fine. 

Ditto. 

• 


Ditto 

Ditto 

Ditto 

Ditto. 


Ditto 

Ditto 

Transportation for life, or 
imprisonment of either de- 
scription for 7 years, and 
fine. 

Ditto. 


Ditto 

Ditto 

Ditto 

Ditto. 


Ditto 

Ditto 

Imprisonment of either de- 
scription for 7 years, and 
fine. 

Ditto. 


Ditto 

. Ditto 

, Transportation for life, oi 
imprisonment of either de^ 
scription for 7 years, anc 
fine. 

' Ditto. 

1 

.. 
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Schedule 

II 

continued. 


Chapter 

XVIII 

continued. 


Chapter 

XIX. 


Of Trade and 






I 

2 

3 

4 

Section. 

Offence. 0 

Whether the 
police may 
arrest without 
iv arrant or not. 

Whether 
a warrant or 
a summons shall 
ordinarily issue in 
the first instance. 

482 

Using a false trade or property-mark 
with intent to deceive or injure 

Shall not arrest 
without warrant. 

Warrant ... 


any person. 



4- 

00 

Cu 

Counterfeiting a trade or property- 
mark used by another, with intent 
to cause damage or injury. 

Ditto 

Ditto 

4*- 

co 

4* 

Counterfeiting a property-mark used 
by a public servant, or any mark 
used by him to denote the manu- 
facture, quality, etc. of any pro- 
perty. 

Ditto 

Summons 

485 

• 

Fraudulently making or having pos- 
session of any die, plate, or other 
instrument for counterfeiting any 
publ ic or pri vate property or trade- 
mark. 

Ditto 

Ditto 

486 

Knowingly selling goods marked 
with a counterfeit property or 
trade-mark. 

Ditto 

Ditto 

4S7 

Fraudulently making a false mark 
upon any package or receptacle 
containing goods, with intent to 
cause it to be believed that it 
contains goods which it does not 
contain, etc. 

Ditto 

Ditto 

488 

Making use of any such false mark 

Ditto 

Ditto 

©o' Ij 

^ il 

Removing, destroying or defacing 
any property-mark with intent to 
cause injury. 

Ditto 

Ditto 


CHAPTER XIX.— CRIMINAL BREACH 


49 ° 

Being bound by contract to render 
personal service during a voyage 
or journey, or to convey or guard 
any property or person, and volun- 
tarily omitting to do so. 

Shall not arrest 
without warrant. 

Summons 

49 1 

Being bound to attend on or supply 
the wants of a person who is 
helpless from youth, unsoundness 
of mind or disease, and voluntarily 
omitting to do so. 

Ditto 

Ditto 



TABULAR STATEMENT OF OFFENCES. 


335 


Property-marks. 



5 

6 

7 

8 

Whether 
bailable 
or not. 

Whether 
compound- 
able or 
not. 

Punishment under the 
Indian Penal Code. 

By what Court 
triable. 

Bailable ... 

Not com- 
poundable. 

Imprisonment of either de- 
scription for i year, or 
fine, or both. 

Presidency Magistrate or 
Magistrate of the first 
or second class. 

Ditto 

Ditto 

Imprisonment of either de- 
scription for 2 years, or 
fine, or both. 

Ditto. 

Ditto 

Ditto 

Imprisonment of either de- 
scription for 3 years, and 
fine. 

Court of Session, Presi- 
dency Magistrate or 
Magistrate of the first 
class. 

Ditto 

Ditto 

Imprisonment of either de- 
scription for 3 years, or 
fine, or both. 

Ditto. 

Ditto 

Ditto 

Imprisonment of either de- 
scription for i year, or 
fine, or both. 

Presidency Magistrate or 
Magistrate of the first 
or second class. 

Ditto 

Ditto 

Imprisonment of either de- 
scription for 3 years, or 
fine, or both. 

Court of Session, Presi- 
dency Magistrate or 
Magistrate of the first 
or second class. 

Ditto 

Ditto 

Ditto 

Ditto. 

Ditto 

Ditto 

Imprisonment of either de- 
scription for i year, or 
fine, or both. 

Presidency Magistrate or 
Magistrate of the first 
or second class. 

OF CONTRACTS OF 

SERVICE. 


Bailable ... 

Compound- 

able. 

Imprisonment of either de- 
scription for I month, or 
fine of ioo rupees, or both. 

Presidency Magistrate or 
Magistrate of the first 
or second class. 

Ditto 

Ditto 

Imprisonment of either de- 
scription for 3 months, or 
fine of 200 rupees, or both. 

Ditto. 


Schedule 

II 

continued. 

Chapter 
XV 11 I 
continued . 


XIX. 
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Schedule 

II 

continued. 

Chapter 

XIX 

continued. 


Chapter 

XX. 


Chapter 

XXI. 


1 1 

2 


3 

i 

4 

Section . 

Offence. 

Whether the 
police may 
arrest without 
warrant or not. 

Whether 
a warrant or 
a summons shall 
ordinarily issue in 
the first instance. 

492: 

Being bound by a contract to render 
personal service for a certain 
period at a distant place to which 
the employ^ is conveyed at the 
expense of the employer, and 
voluntarily deserting the service 
or refusing to perforin the duty. 

Shall not arrest 
without warrant. 

Summons 

CHAPTER XX.— OFFENCES 

493 

A man by deceit causing a woman 
not lawfully married to him to 
believe that she is lawfully married 
to him, and to cohabit with him 
in that belief. 

Shall not arrest 
without warrant. 

Warrant 

494 

Marrying again during the lifetime 
of a husband or wife. 

Ditto 



Ditto 

495 

Same offence with concealment of 
the former marriage from the 
person with whom subsequent 
marriage is contracted. 

Ditto 

... 


Ditto 

496 

A person with fraudulent intention 
going through the ceremony of 
being married, knowing that he is 
not thereby lawfully married. 

Ditto 



Ditto 

497 Adultery 

Ditto 



Ditto 

498 

Enticing or taking away or detain- 
I ing with a criminal intent a mar- 
| ried woman. 

Ditto 



Ditto 

CHAPTER XXI.— 

500 

Defamation 

Shall not arrest 
without warrant. 

Warrant 

501 

Printing or engraving matter know- 
ing it to be defamatory. 

Ditto 



Ditto 

502 

Sale of printed or engraved substance 
containing defamatory matter, 
knowing it to contain such matter. 

Ditto 



Ditto 
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5 

6 

7 

8 

Whether 
ha Halle 
or not. 

Whether 
compound- 
able or 
not. 

Punishment under the 
Indian Penal Code. 

j By what Court 
triable. 

Bailable ... 

Compound- 

able. 

Imprisonment of either de- 
scription for I month, or 
fine of double the expense 
incurred, or both. 

Presidency Magistrate or 
Magistrate of the first 
or second class. 

RELATING TO MARRIAGE. 

N ot bail- 
able. 

Not com- 
poundable. 

Imprisonment of either de- 
scription for io years and 
fine. 

Court of Session. 

Bailable ... 

Ditto 

Imprisonment of either de- 
scription for 7 years and 
fine. 

Ditto. 

Not bail- 
able. 

Ditto 

Imprisonment of either de- 
scription for io years and 
fine. 

Ditto. 

Ditto 

Ditto 

Imprisonment of either de- 
scription for 7 years and 
fine. 

Ditto. 

Bailable ... 

Compound- 

able. 

Imprisonment of either de- 
scription for 5 years, or 
fine, or both. 

Presidency Magistrate or 
Magistrate of the first 
class. 

Ditto 

Ditto 

Imprisonment of either de- 
scription for 2 years, or 
fine, or both. 

Presidency Magistrate or 
Magistrate of the first 
or second class. 

DEFAMATION. 

Bailable 

Compound- 

able. 

Simple imprisonment for 2 
years, or fine, or both. 

Court of Session, Presi- 
dency Magistrate or 
Magistrate of the first 
class. 

Ditto 

Ditto 

Ditto 

Ditto. 

Ditto 

Ditto 

Ditto 

Ditto. 


VOL. ii. / 


Schedule 

II 

continued. 

Chapter 

XIX 

continued . 




Chapter 

XX. 


Chapter 

XXI. 
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Schedule 

II 

continued. 

Chapter 

XXII. 


Chapter 

XXIII. 


CHAPTER XXII.— CRIMINAL INTIMIDATION, 

! Section. ** 

2 

Offence. 

3 

Whether the 
police may 
arrest without 
warrant or not. 

4 

Whether 
a to arrant or 
a summons shall 
ordinarily issue in 
the first instance . 

504 

Insult intended to proyoke a breach 
of the peace. 

Shall not arrest 
without warrant. 

Warrant 

505 

False statement, rumour, etc. circu- 
lated with intent to cause mutiny 
or offence against the public peace. 

Ditto 

Ditto 

506 

Criminal intimidation 

Ditto 

Ditto 


If threat be to cause death or grievous 
hurt, etc. 

Ditto 

Ditto 

507 

Criminal intimidation by anonymous 
communication or having taken 
precaution to conceal whence the 
threat comes. 

Ditto 

Ditto 

508 

Act caused by inducing a person to 
believe that he will be rendered 
an object of Divine displeasure. 

Ditto 

Ditto 

509 

1 Uttering any word or making any 
gesture intended to insult the 
modesty of a woman, etc. 

Ditto 

Ditto 

510 

Appearing in a public place etc. in 
a state of intoxication, and causing 
annoyance to any person. 

Ditto 

Ditto 

CHAPTER XXIII.— ATTEMPTS 

5“ 

Attempting to commit offences 
punishable with transportation or 
imprisonment, and in such attempt 
doing any act towards the com- 
mission of the offence. 

According as the 
offence is one in 
respect of which 
the police may 
arrest without 
warrant or not. 

According as the 
offence is one in 
respect of which 
a summons or 
warrant shall or- 
dinarily issue. 
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INSULT AND ANNOYANCE. 

Schedule 

II 

continued. 

5 

Whether 
bailable 
or not. 

6 

Whether 
compound- 
able or 
not. 

7 

Punishment under the 
Indian Penal Code. 

8 

By what Court 
triable. 

Chapter 

XXII. 

Bailable 

Compound- 

able. 

Imprisonment of either de- 
scription for 2 years, or 
fine, or both. 

Any Magistrate. 


Not bailable 

Not com- 
poundable. 

Ditto 

Presidency Magistrate 
or Magistrate of the 
first or second class. 


Bailable 

Compound- 

able. 

Ditto 

Ditto. 


Ditto 

Not com- 
poundable. 

Imprisonment of either de- 
scription for 7 years, or 
fine, or both. 

Court of Session, Presi- 
dency Magistrate or 
Magistrate of the 
first class. 


Ditto 

Ditto 

Imprisonment of either de- 
scription for 2 years in 
addition to the punish- 
ment under above section. 

Ditto. 


Ditto 

Ditto 

Imprisonment of either de- 
scription for l year, or 
fine, or both. 

Presidency Magistrate 
or Magistrate of the 
first or second class. 


Ditto 

Ditto 

Simple imprisonment for i 
year, or fine, or both. 

Presidency Magistrate 
or Magistrate of the 
first class. 


Onto ...'Ditto 

1 

Simple imprisonment for 24 
hours, or fine of 10 rupees, 
or both. 

Any Magistrate. 


TO COMMIT 

OFFENCES. 


Chapter 

XXIII. 

According as 
the offence j 

contemplat- ■ 

ed by the 
offender is j 
bailable or ! 
not. j 

Compound 
able when 
the offence 
attempted 
is com- 

poundable. 

1 

Transportation or imprison- 
ment not exceeding half, 
of the longest term, and 
of any description, pro- 
vided for the offence, or 
fine, or both. 

Bhe Court by which 
the offence attempted 
is triable. 






340 THE CODE OP CRIMINAL PROCEDURE, 


SCHEDULE 

II 

continued 

*■■+♦ ’ 

Chapter 

XXIII 

continued, 



* 

OFFENCES AGAINST 

I 

2 

3 

4 



Whether the 

Whether 

0 

V 

0 

Offence, 

police may 
arrest without 

a warrant or 
a simrnns shall 

03 


warrant or not, 

ordinarily issue in 
the first instance, 


If punishable with death, trans- 
portation or imprisonment for 
seven years or upwards. 

May arrest with- 
out warrant. 

Warrant 


If punishable with imprisonment for 
three years and upwards but less 
than seven. 

Ditto 

Ditto 


If punishable with imprisonment for 
less than three years. 

Shall not arrest 
without warrant. 

Summons 


If punishable with fine only 

Ditto 

Ditto 


I 


tabular statement op offences, 341 


other laws. 


5 

6 

1 

8 

Whiter 

bailable 
or not, 

Whether 
compound - 

(tile or not 

Punishment under the 
Indian Penal Code. 

By what Court 

triable. 

Kot bailable... 

Not com- 
poundable, 



\ 


Ditto 

Except in cases 
under the 
Indian Arms 
Act, 1878, 
section 19, 
which shall 
be bailable. 

Ditto ... 



According to the 

1 provisions of sec- 

f tion 29 of this 
Code. 

Bailable „. 

Ditto 





Ditto 

Ditto „. 



/ 



Schedule 

II 

continued. 

Chapter 

XXIII 

continued. 


I 
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SCHEDULE III. 

ORDINARY POWERS OF PROVINCIAL MAGISTRATES. 

/. — Ordinary Powers of a Magistrate of the Third Class . 

(1) Power to arrest, or direct the arrest in his presence of, an offender; 

section 65. 

(2) Power to endorse a warrant, or to order the removal of an accused 

person arrested under a warrant; sections 83, 84 and 86. 

(3) Power to issue proclamations in cases judicially before him, section 87. 

(4) Power to attach and sell property in cases judicially before him, section 

88 . 

(5) Power to restore attached property, section 89. 

(6) Power to issue search-warrant, section 96. 

(7) Power to endorse a search-warrant and order delivery of thing found, 

section 99. 

(8) Power to record statements or confessions during a police investigation, 

section 164. 

(9) Power to authorise detention of a person during a police investigation, 

section 167. 

(10) Power to detain an offender found in Court, section 351. 

(11) Power to sell perishable property of a suspected character, section 525. 

IT. — Ordinary Poivers of a Magistrate of the Second Class . 

(1) The ordinary powers of a Magistrate of the third class. 

(2) Power to order the police to investigate an offence in cases in which 

the Magistrate has jurisdiction to try or commit for trial, section 

155 * 

III. — Ordinary Powers of a Magistrate of the First Class. 

(1) The ordinary powers of a Magistrate of the second class. 

(2) Power to issue search-warrant otherwise than in course of an inquiry, 

section 98. 

(3) Power to issue search-warrant for discovery of persons wrongfully con- 

fined, section 100. 

(4) Power to require security to keep the peace, section 107. 

(5) Power to require security for good behaviour, section 109. 

(6) Power to make orders etc. in possession cases; sections 145, 146 and 

147. 

(7) Power to commit for trial, section 206. 

(8) Power to stop proceedings when no complainant, section 249. 

(9) Power to make orders of maintenance, sections 488 and 489. 

IV. — Ordinary Powers of a Sub -Divisional Magistrate. 

(1) The ordinary powers of a Magistrate of the first class. 

(2) Power to direct warrants to landholders, section 78. 

(2 a ) Power to require security for good behaviour, section no 1 . 

1 Act X of 1886, sec. 19. 
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(3) Power to make orders as to local nuisances, section 133. 

(4) Power to make orders prohibiting repetitions of nuisances, section 1 43. 

(5) Power to make orders under section 444. 

(6) Power to hold inquests, section 174. 

(7) Power to issue process for person within local jurisdiction who has com- 

mitted an offence outside the local jurisdiction, section 186. 

(8) Power to entertain complaints, section 191. 

(9) Power to receive police-reports, section 191. 

(10) Power to entertain cases without complaint, section 191. 

(11) Power to transfer cases to a Subordinate Magistrate, section 192. 

(12) Power to pass sentence on proceedings recorded by a Subordinate Ma- 

gistrate, section 349. 

(13) Power to sell property alleged or suspected to have been stolen, etc.; 

section 524. 

(14) Power to withdraw cases other than appeals, and to try or refer them 

for trial ; section 528. 

V— Ordinary Powers of a District Magistrate. 

(1) The ordinary powers of a Sub-divisional Magistrate, being a Magistrate 

of the first class. 

(2) Power to issue search-warrants for documents in custody of Postal or 

Telegraph authorities, section 96. 

(3) Power to discharge persons bound to keep the peace or to be of good 

behaviour, section 124. 

(4) Power to cancel bond for keeping the peace, section 125. 

(5) Power to try summarily, section 260. 

(6) Power to quash convictions in certain cases, section 350. 

(7) Power to hear appeals from orders requiring security for good behaviour, 

section 406. 

(8) Power to hear or refer appeals from convictions by Magistrates of the 

second and third classes, section 407. 

(9) Power to call for records, section 435. 

(10) Power to revise orders passed under section 514; section 515, 
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SCHEDULE IV. 

ADDITIONAL POWERS WITH WHICH PROVINCIAL 
MAGISTRATES MAY BE INVESTED. 


POWERS WITH 
WHICH A 
MAGISTRATE 
OP THE FIRST 
CLASS MAY 
BE INVESTED 


/By the Local 
' Government 


By the 
District 
Magistrate 


(1) Power to require security for good 

behaviour, section no: 

(2) Power to make orders as to local 

nuisances, section 133 : 

(3) Power to make orders prohibiting 

repetitions of nuisances, section 
1431 

(4) Power to make orders under sec- 

tion 144 : 

(5) Power to hold inquests, section 

174: 

(6) Power to issue process for person 

within local jurisdiction who has 
committed an offence outside the 
local jurisdiction, section 186: 

(7) Power to take cognisance of of- 

fences upon complaint, section 
191 : 

(8) Power to take cognisance of of- 

fences upon police reports, sec- 
tion 191 : 

(9) Power to take cognisance of of- 

fences upon information, section 
191 : 

(10) Power to try summarily, section 

260 : 

( 1 1 ) Power to hear appeals from convic- 

tions by Magistrates of the second 
and third classes, section 407 : 

(12) Power to sell property alleged or 

suspected to have been stolen, 
v etc. ; section 524. 


(1) Power to make orders prohibiting 

repetitions of nuisances, section 
143: 

(2) Power to make orders under sec- 

tion 144 : 

(3) Power to hold inquests, section 

174 : 

(4) Power to take cognisance of of- 

fences upon complaint, section 
1911 

(5) Power to take cognisance of of- 

fences upon police reports, sec- 
tion 1 91 : 

(6) Power to transfer cases, section 


192. 



additional powers op provincial magistrates. 345 


/ 


/By the Local J 
I Government \ 


POWERS WITH 
WHICH A 
MAGISTRATE 
OF THE J 
SECOND CLASS 
MAY BE 
INVESTED 


I By the I 
\ District J 
\ Magistrate \ 


(1) Power to pass sentences of whip- 

ping, section 32 : 

(2) Power to make orders prohibiting 

repetitions of nuisances, section 
143: 

(3) Power to make orders under sec- 

tion 1 44 : 

(4) Power to hold inquests, section 

*74 : 

(5) Power to take cognisance of of- 

fences upon complaint, section 
191 : 

(6) Power to take cognisance of of- 

fences upon police reports, sec- 
tion 191 : 

(7) Power to take cognisance of of- 

fences upon information, section 
191 : 

(8) Power to commit for trial, section 

206. 


(1) Power to make orders prohibiting 

repetitions of nuisances, section 
142 : 

(2) Power to make orders under sec- 

tion 144 : 

3) Power to hold inquests, section 
174: 

(4) Power to take cognisance of of- 
fences upon complaint, section 


191 : 

(5) Power to take cognisance of of- 
fences upon police reports, sec- 
tion 191. 


POWERS WITH 
WHICH A 
MAGISTRATE 
OF THE THIRD 
CLASS MAY 
BE INVESTED > 


f (0 

(2) 


By the Local J 
Government V 


( 3 ) 

( 4 ) 


( 5 ) 


Tower to make orders prohibiting 
repetitions of nuisances, section 
143 : 

Power to make orders under sec- 
tion 144 : 

Power to hold inquests, section 
174: 

Power to take cognisance of of- 
fences upon complaint, section 
191 : 

Power to take cognisance of of- 
fences upon police reports, sec- 


\ 


( 6 ) 


tion igi : 

Power to commit for trial, section 
206. 
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/ 


POWERS WITH ' 
WHICH A 
MAGISTRATE 
OF THE THIRD 
CLASS MAY 
BE INVESTED ) 


By the 
District 
Magistrate. 




POWERS WITH 
WHICH 
A SUB- 
DIVISIONAL 
MAGISTRATE 
MAY BE 
INVESTED 


\ By the Local 
f Government. 


\ 


(1) Power to make orders prohibiting 

repetitions of nuisances, section 
143 : 

(2) Power to make orders under sec- 

tion 1 44 : 

(3) Power to hold inquests, section 

174 : 

(4) Power to take cognisance of of- 

fences upon complaint, section 
191 : 

(5) Power to take cognisance of of- 

fences upon police reports, sec- 
tion 1 91. 

! Power to call for records, section 

435 - 


SCHEDULE V. 

FORMS. 

I. — Summons to an accused Person. 

( See section 68.) 

To of 

Whereas your attendance is necessary to answer to a charge of ( state 
shortly the offence charged ), you are hereby required to appear in person 
(or by pleader, as the case may be ) before the ( Magistrate ) of 

, on the day 1 of . Herein fail not. 

Dated this day of , 18 

(Seal.) ( Signature .) 


II. — Warrant of Arrest. 

(See section 75.) 

To (name and designation of the person or persons ivho is or are to execute 
the warrant ). 

Whereas of stands charged with the offence of 

(state the offence ), you are hereby directed to arrest the said > 

and to produce him before me. Herein fail not. 

Dated this day of , 18 . 

(Seal.) (Signature.) 

1 That a summons should not be made returnable on Sunday, see Suth. 
1864, Cr. 2. 
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(See section 76.) 

This warrant may he endorsed as folloivs : — 

If the said shall give bail himself in the sum of , 

ith one surety in the sum of (or two sureties each in the sum 

f ) } to attend before me on the day of 

aid to continue so to attend until otherwise directed by me, he may be re- 
eased. 

Rated this day of ,18 . 

(Signature.) 


III.- Bond and Bail-bond after Arrest under a Warrant. 

(See section 86.) 

I, (name), of , being brought before the District Magistrate 

0 f (or as the case may he) under a warrant issued to compel my 

appearance to answer to the charge of , do hereby bind 

myself to attend in the Court of on the day 

of next to answer to the said charge, and to continue so to 

attend until otherwise directed by the Court ; and, in case of my making 
default herein, I bind myself to forfeit to Her Majesty the Queen, Empress of 
India, the sum of rupees 

Dated this day of , 18 . 

(Signature,) 

I do hereby declare myself surety for the abovenamed of 

that he shall attend before in the Court of 

on the day of next to answer to the charge 

on which he has been arrested, and shall continue so to attend until otherwise 
directed by the Court; and, in case of his making default therein, I hereby 
bind myself to forfeit to Her Majesty the Queen, Empress of India, the sum 
of rupees 

Dated this day of , 18 

(Signature.) 


TV. — Proclamation requiring the Appearance of a Person Accused. 

(See section 87.) 

Whereas complaint has been made before me that (name, description 
and address) has committed (or is suspected to have committed) the offence 
, punishable under section of the Indian Penal 

Code, and it has been returned to a warrant of arrest thereupon issued that 
the said (name) cannot be found ; and whereas it has been shown to my satis- 
faction that the said (name) has absconded (or is concealing himself to avoid 
the service of the said warrant) ; 

Proclamation is hereby made that the said of 

is required to appear at (place) before this Court (or before me) to answer 
the said complaint within days from this date. 

Dated this day of , 18 . 

(Seal.) 


(Signature.) 
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V. — Proclamation requiring the Attendance op a Witness. 


( See section 87.) 

Whereas complaint has been made before me that ( name , description and 
address ) has committed (or is suspected to have committed) the offence of 
( mention the offence concisely /) and a warrant has been issued to compel the 
attendance of {name, description and address of the witness') before this Court 
to be examined touching the matter of the said complaint ; and whereas it has 
been returned to the said warrant that the said ( name of witness) cannot he 
served, and it has been shown to my satisfaction that he has absconded (or 
is concealing himself to avoid the service of the said warrant) ; 


Proclamation is hereby made that the said {name) is required to appear 
at {place) before the Court of on the day of 

next at o’clock, to be examined touching , the offence 

complained of. 


Dated this 
{Seal.) 


day of 


, 18 


{Signature.) 


VI.— Order of Attachment to compel the Attendance of a Witness. 

{See section 88.) 

To the police-officer in charge of the police station at 

Whereas a warrant has been duly issued to compel the attendance of 
{name, description and address) to testify concerning a complaint pending 
before this Court, and it has been returned to the said warrant that it cannot 
be served ; and whereas it has been shown to my satisfaction that he has 
absconded {or is concealing himself to avoid the service of the said warrant) ; 
and thereupon a Proclamation was duly issued and published requiring the 
said to appear and give evidence at the time and place 

mentioned therein, and he has failed to appear ; 

This is to authorise and require you to attach by seizure the moveable 
property belonging to the said to the value of rupees 

which you may find within the District of and to hold 

the said property under attachment pending the further order of this Court, 
and to return this warrant with an endorsement certifying the manner of 
its execution. 

Dated this day of , 18 

{Seal.) {Signature.) 


Order of Attachment to compel the Appearance of a Person Accused. 

{See section 88.) 

To {fame and designation of the person or persons who is or are to execute 
the warrant). 

Whereas complaint has been made before me that fame , description 
and address) has committed {or is suspected to have committed) the offence 
of punishable under section of the Indian Penal 

Code, and it has been returned to a warrant of arrest thereupon issued that the 
said (name) cannot be found ; and whereas it has been shown to my satisfaction 
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hat the said (name) has absconded (or is concealing himself to avoid the 
ervice of the said warrant), and thereupon a Proclamation was duly issued, 
ml published requiring the said to appear to answer the said 

har'Te within days ; and whereas the said is possessed 

>f the following property other than land paying revenue to Government 
n the village (or town of) , in the District of , viz. 

, and an order has been made for the attachment thereof ; 

You are hereby required to attach the said property by seizure, and 
to hold the same under attachment pending the further order of this Court, 
and to return this warrant with an endorsement certifying the manner of its 

execution. 

Dated this day of , 1 8 . 

(Seal.) (- Signature .) 


Order Authorising an Attachment by the Deputy Commissioner as 

Collector. 

(See section 88.) 

To the Deputy Commissioner of the District of 

Whereas complaint has been made before me that (name, description 
and address) lias committed (or is suspected to have committed) the offence 
of punishable under section of the Indian Penal Code, 

and it has been returned to a warrant of arrest thereupon issued that the said 
(name) cannot be found ; and whereas it has been shown to my satisfaction 
that the said (name) lias absconded (or is concealing himself to avoid the 
service of the said warrant), and thereupon a Proclamation was duly issued 
and published requiring the said to appear to answer the said charge 

with in days, but he has not appeared; and whereas the said 

is possessed of certain land paying revenue to Government in the 
village (or town) of in the District of ; 

V ou are hereby authorised and requested to cause the said land to be 
attached, and to be held under attachment pending the further order of this 
I ourt, and to certify without delay what you may have done in pursuance of 
this order. 

Dated this day of , 1 8 . 

(Seal.) (Signal are.) 


VII. — Warrant in the first Instance to bring up a Witness. 
(See section 90.) 

To (name and designation of the police- officer or other person or persons who 
is or are to execute the warrant) . 

V hereas complaint has been made before me that of has 

committed (or is suspected to have committed) the offence of (mention the offence 
concisely ), and it appears likely that (name and description of witness) can 
give evidence concerning the said complaint ; and whereas I have good and 
sufficient reason to believe that he will not attend as a witness on the 
■ earing of the said complaint unless compelled to do so ; 
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This is to authorise and require you to arrest the said {name) and on 
day of to bring him before this Court, to be 

examined touching the offence complained of. 

Given under my hand and the seal of the Court, this day 

of , 18 . 

{Seal.) {Signature.) 


VIII. Warrant to search after Information of a particular Offence. 

(See section 96.) 

To {name and designation of the police-officer or other person or persons who 
is or are to execute the warrant) . 

Whereas information has been laid (or complaint has been made) before 
me of the commission (or suspected commission) of the offence of ( mention the 
offence concisely ), and it has been made to appear to me that the production 
of ( specify the thing clearly) is essential to the inquiry now being made (or 
about to be made) into the said offence (or suspected offence) ; 

This is to authorise and require you to search for the said (the tinny 
specified) in the ( describe the house or place , or part thereof \ to which the 
search is to he confined ), and, if found, to produce the same forthwith before 
this Court ; returning this warrant, with an endorsement certifying what you 
have done nnder it, immediately upon its execution. 

Given under my hand and the seal of the Court, this day 

of , 18 . 

(Seal.) (Signature.) 


IX. — Warrant to search suspected Place of Deposit. 

(See section 98.) 

To (name and designation of a police-officer above the rank of a Constable). 

Whereas information has been laid before me, and on due inquiry 
thereupon had I have been led to believe that the (describe the house or otho 
place) is used as a place for the deposit (or sale) of stolen property (or, if f<>> 
either of the other purposes expressed in the section, state the purpose in the 
words of the section) ; 

This is to authorise and require you to enter the said house (or other 
place) with such assistance as shall be required, and to use, if necessary, 
reasonable force for that purpose, and to search every part of the said house 
(or other place, or if the search is to be confined, to a part, specify the pent 
clearly) and to seize and take possession of any property (or documents, 
or stamps, or seals, or coins, as the case may be) — [Add (tv hen the case requires 
it) and also of any instruments and materials which you may reasonably believe 
to be kept for the manufacture of forged documents, or counterfeit stamps, o) 
false seals, or counterfeit coin, (as the case may be) ] and forthwith to bring 
before this Court such of the said things as may be taken possession of , 
returning this warrant with an endorsement certifying what you have done 
under it, immediately upon its execution. 

Given under my hand and the seal of the Court, this 
, 18 
(Seal.) 


of 


(Signature.) 
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X. — Bond to keep the Peace. 

{See section 106.) 

Whereas I, {name), inhabitant of {place), have been called upon to 
enter into a bond to keep the peace for the term of , I 

hereby bind myself not to commit a breach of the peace, or do any act that 
may probably occasion a breach of the peace, during the said term ; and, 
in case of my making default therein, I hereby bind myself to forfeit to Her 
Majesty the Queen, Empress of India, the sum of rupees 
Dated this day of ,18. 

{Signature.) 


XI. — Bond for Good Behaviour. 

{See sections 109 and no.) 

Whereas I, {name), inhabitant of {place), have been called upon to enter 
into a bond to be of good behaviour to Her Majesty the Queen, Empress 
of India, and to all her subjects for the term of {state the period), I hereby 
bind myself to be of good behaviour to Her Majesty and to all her subjects during 
the said term ; and, in case of my making default therein, I bind myself 
to forfeit to Her Majesty the sum of rupees 

Dated this day of , 18 

{Signature.) 

{Where a bond with sureties is to be executed , add) — We do hereby 
declare ourselves sureties for the abovenamed that he will be of good 

behaviour to Her Majesty the Queen, Empress of India, and to all her subjects 
during the said term ; and, in case of his making default therein, we bind 
ourselves, jointly and severally, to forfeit to Her Majesty the sum of rupees 

Dated this day of , 18 

{Signature.) 


XII. — Summons on Information of a probable Breach of the Peace. 

{See section 114.) 

To of 

Whereas it has been made to appear to me by credible information that 
{state the substance of the information), and that you are likely to commit a 
bicach of the peace {or by which act a breach of the peace will probably be 
occasioned), you are hereby required to attend in person {or by a duly 
authorised agent) at the Office of the Magistrate of on the 

W °f , 18 , at ten o’clock in the forenoon, to show cause why you 

should not be required to enter into a bond for rupees [ when 

safeties are required, add , and also to give security by the bond of one {or 
two, as the case may be) surety {or sureties) in the sum of rupees 
*ath if more than one)' ], that you will keep the peace for the term of 
^ Given under my hand and the seal of the Court, this day of , 


{Seal.) 


{Signature.) 
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XIII. — Warrant of Commitment on Failure to find Security to keep 

the Peace. 

( See section 123.) 

To the Superintendent (or Keeper) of the J ail at 

Whereas (name and address ) appeared before me in person (or by hi s 
authorised agent) on the day of in obedience to a 

summons calling upon him to show cause why he should not enter into a bond 
for rupees with one surety (or a bond with two sureties each in 

rupees ), that he the said (name) would keep the peace for the period 

of months ; and whereas an order was then made requiring the said 

(name) to enter into and find security (state the security ordered when it 
differs from that mentioned in the summons), and he has failed to comply with 
the said order ; 

This is to authorise and require you the said Superintendent (or Keeper) 
to receive the said (name) into your custody, together with this warrant, 
and him safely to keep in the said jail for the said period of (term of im- 
prisonment) unless he shall in the meantime comply with the said order 
by himself and his surety (or sureties) entering into the said bond, in which 
case the same shall be received, and the said (name) released ; and to return 
this warrant with an endorsement certifying the manner of its execution. 

Given under my hand and the seal of the Court, this day of , 

18 . 

(Seal.) (Signature.) 


XIV. — Warrant of Commitment on Failure to find Security for Good 

Behaviour. 

(See section 123.) 

To the Superintendent (or Keeper) of the Jail at 

Whereas it has been made to appear to me that (name and description) 
has been and is lurking within the district of having no 

ostensible means of subsistence (or, and that he is unable to give any 
satisfactory account of himself) ; 

or 

Whereas evidence of the general character of (name and description) lias 
been adduced before me and recorded from which it appears that he is an 
habitual robber (or house-breaker, etc., as the case may be) ; 

And whereas an order has been recorded stating the same and requiring 
the said (name) to furnish security for his good behaviour for the term of 
(state the period ) by entering into a bond with one surety (or two or more 
sureties, as the case may be), himself for rupees , and the said surety 

(or each of the said sureties) for rupees , and the said (name) has 

failed to comply with the said order, and for such default has been adjudged 
imprisonment for (state the term) unless the said security be sooner furnished; 

This is to authorise and require you the said Superintendent (or Keeper) 
to receive the said (name) into your custody, together with this warrant, and 
him safely to keep in the said jail for the said period of (term of imprisonment ) 
unless he shall in the meantime comply with the said order by himself and his 
surety (or sureties) entering into the said bond, in which case the same shall 
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be received and the said {name) released ; and to return this warrant with an 
endorsement certifying the manner of its execution. 

Given under my hand and the seal of the Court, this day 

of .18 * 

{Seal.) (Signature.) 


XV. Warrant to discharge a Person imprisoned on Failure to 

give Security. 

(See sections 123 and 124.) 

To the Superintendent (or Keeper) of the Jail at (or other officer 

in whose custody the person is). 

Whereas (name and description of prisoner) was committed to your cus- 
tody under warrant of this Court, dated the day of , 

imd has since duly given security under section of the Code of 

Criminal Procedure, 

or 

and there have appeared to me sufficient grounds for the opinion that he can 
be released without hazard to the community ; 

This is to authorise and require you forthwith to discharge the said (name) 
from your custody, unless he is liable to be detained for some other cause. 

Given under my hand and the seal of the Court, this day 

of , 18 . 

(Seal.) ___ ( Signature .) 


XVI. — Order for the Removal of Nuisances. 

( See section 133.) 

To (name, description and address). 

Whereas it has been made to appear to me that you have caused an 
obstruction (or nuisance) to persons using the public roadway (or other public 
place), which, etc. ( describe the road or public place), by, etc. (state what it 
is that causes the obstruction or nuisance), and that such obstruction (or 
nuisance) still exists ; 

or 

Whereas it has been made to appear to me that you are carrying on as 
owner, or manager, the trade or occupation of (state the particular trade or 
occupation and the place where it is carried on), and that the same is injurious 
to the public health (or comfort) by reason (state briefly in what manner the 
injurious effects are caused), and should be suppressed or removed to a different 
place ; 

or 

Whereas it has been made to appear to me that you are the owner (or 
are in possession of or have the control over) a certain tank (or well or exca- 
vation) adjacent to the public way (describe the thoroughfare ), and that the 
safety of the public is endangered by reason of the said tank (or well or ex- 
cavation) being without a fence (or insecurely fenced) ; 


or 

V hereas, etc., etc. (as the case may be) ; 

I do hereby direct and require you within (state the time allowed) to 
state what is required to be done to abate the nuisance) or to appear at 


VOL. II. 


a a 
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in the Court of on the day 

next, and to show cause why this order should not be enforced ; 

or 

I do hereby direct and require you within {.state the time allowed') to 
cease carrying on the said trade or occupation at the said place, and not again 
to carry on the same, or to remove the said trade from the place where it is 
now carried on, or to appear, etc. ; 

or 

I do hereby direct and require you within {state the time allowed i) to 
put up a sufficient fence {state the kind of fence and the part to he fenced ), 
or to appear, etc. 

or 

I do hereby direct and require you, etc., etc. {as the case may be). 

Given under my hand and the seal of the Court, this day 

of , 18 . 

{Seal.) ( Sig na hire . ) 


XVII. — Magistrate’s Order constituting a Jury. 

{See section 138.) 

Whereas on the day of , 18 , an order was 

issued to {name) requiring him {state the effect of the order), and whereas 
the said {name) has applied to me by a petition bearing date tlie 
day of for an order appointing a Jury to try whether the said 

recited order is reasonable and proper; 1 do hereby appoint {the names , etc. 
of the five or more Jurors) tote the Jury to try and decide the said questions, 
and do require the said J ury to report their decision within 
days from the date of this order at my office at 

Given under my hand and the seal of the Court, this clay 

of ,18 

( * 5 ? eat.) { Sig nat are.) 


XVIII. — Magistrate’s Notice and Peremptory Order after the 
Finding by a Jury. 

(See section 14c.') 

To {name, description and address). 

I hereby give you notice that the Jury duly appointed on the petition 
presented by you on the day of have found that 

the order issued on the day of requiring you 

{state substantially the requisition in the order) is reasonable and proper. 
Such order has been made absolute, and I hereby direct and require you to 
obey the said order within {state the time allowed) on peril of the penalty 
provided by the Indian Penal Code for disobedience thereto. 

Given under my hand and the seal of the Court, this da} 

, 18 . 


of 


(Seal.) 


{Signature.) 
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XIX. — Injunction to provide against Imminent Danger 
pending Inquiry by Jury. * 

( See section 142.) 

To {name, description and address). 

Whereas the inquiry by a Jury appointed to try whether my order issued 
on the day of , 18 , is reasonable and proper is 

still pending, and it has been made to appear to me that the nuisance men- 
tioned in the said order is attended with so imminent serious danger to the 
public as to render necessary immediate measures to prevent such danger, I 
do hereby, under the provisions of section 142 of the Code of Criminal Pro- 
cedure, direct and enjoin you forthwith to ( state plainly what is required to 
Ip done as a temporary safe-guard ), pending the result of the local inquiry by 
the Jury. 

Given under my hand and the seal of the Court, this day 

of 18 . 

{Seal.) ( Signature .) 

XX. — Magistrate’s Order prohibiting the Repetition, etc. of a 

Nuisance, 

(See section 143.) 

To (name, description and address). 

Whereas it has been made to appear to me that, etc. ( state the proper 
recital , guided by Form No. XVI or Form No. XXI, as the case may be) ; 

I do hereby strictly order and enjoin you not to repeat the said nuisance 
by again placing or causing or permitting to be placed, etc. (as the case may 
be). 

Given under my hand and the seal of the Court, this day 

of , 18 . 

(Seal.) ( Signature .) 


XXI. — Magistrate’s Order to prevent Obstruction, Riot, etc. 

( See section 144 ) 

Io name , description and address). 

Whereas it has been made to appear to me that you are in possession (or 
have the management) of (describe clearly the proj>erty), and that, in digging 
a cirain on the said land, you are about to throw or place a portion of the 
earth and stones dug up upon the adjoining public road, so as to occasion risk 
<>f obstruction to persons using the road ; 

or 

Whereas it has been made to appear to me that you and a number of 
other persons (mention the class of persons) are about to meet and proceed in 
a religious procession along the public street, etc. (as the 4' are may be), and 
that such procession is likely to lead to a riot or an affray ; 

or 

Whereas, etc., etc. (as the case may be) ; 

I do hereby order you not to place or permit to be placed any of the 
oarth or stones dug from your land in any part of the said road ; 

A a 2 
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or 

I do hereby prohibit the procession passing along the said street, and 
strictly warn and enjoin you not to take any part in such procession (or, as 
the case recited may require). 

Given under my hand and the seal of the Court, this day 

of , 18 . 

{Seal.) {Signature.) 


XXII. — Magistrate’s Order declaring Party entitled to retain 
possession of Land, etc. in dispute. 

{See section 145.) 

It appearing to me, on the grounds duly recorded, that a dispute, likely 
to induce a breach of the peace, existed between {describe the parties by name 
and residence , or residence only if the dispute be between bodies of villagers) 
concerning certain {state concisely the subject of dispute) situate within the 
local limits of my jurisdiction, all the said parties were called upon to give in 
a written statement of their respective claims as to the fact of actual possession 
of the said {the subject of dispute), and being satisfied by due inquiry had 
thereupon, without reference to the merits of the claim of either of the said 
parties to the legal right of possession, that the claim of actual possession by 
the said {name or names or description) is true, 

I do decide and declare that he is {or they are) in possession of the said 
{the subject of dispute) and entitled to retain such possession until ousted by 
due course of law, and do strictly forbid any disturbance of his {or their) 
possession in the meantime. 

Given under my hand and the seal of the Court, this day 

of , 18 . 

{Seal.) {Signature.) 


XXIII. — Warrant of Attachment in the Case of a Dispute as to 

THE POSSESSION OF LAND, ETC. 

{See section 146.) 

To the Police-officer in charge of the Police-station at [or, To the 

Collector of ]. 

Whereas it has been made to appear to me that a dispute likely to 
induce a breach of the peace existed between {describe the parties concerned 
by name and residence, or residence only if the dispute be between bodies of 
villagers) concerning certain {state concisely the subject of dispute) situate 
within the limits of my jurisdiction, and the said parties were thereupon 
duly called upon to state in writing their respective claims as to the fact of 
actual possession of the said {the subject of dispute), and whereas, upon due 
inquiry into the said claims, I have decided that neither of the said parties 
was in possession of the said {the subject of dispute) [or I am unable to 
satisfy myself as to which of the said parties was in possession as aforesaid] ; 

This is to authorise and require you to attach the said ( the subject of dis- 
pute) by taking and keeping possession thereof, and to hold the same under 
attachment until the decree or order of a competent Court determining the 
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rights of the parties, or the claim to possession, shall have been obtained ; 
and to return this warrant with an endorsement certifying the manner of its 

execution. 

Given under my hand and the seal of the Court, this day 

of > 1 8 

( Seal.) (S i'jnat are.) 


XXIV. — Magistrate’s Order prohibiting the doing of anything 
on Land or Water. 

(See section 147.) 

A dispute having arisen concerning the right of use of ( state concisely the 
subject of dispute) situate within the limits of my jurisdiction, the possession 
of which land (or water) is claimed exclusively by (describe the person or 
persons), and it appearing to me, on due inquiry into the same, that the said 
land (or water) has been open to the enjoyment of such use by the public (or 
if by an individual or a class of persons , describe him or them ), and (if the 
■use. can he enjoyed throughout the year) that the said use has been enjoyed 
within three months of the institution of the said inquiry (or if the use is 
enjoyable only at particular seasons, say ‘during the last of the seasons at 
which the same is capable of being enjoyed ’) ; 

I do order that the said (the claimant or the claimants of possession ), or 
any one in their interest, shall not take (or retain) possession of the said 
land or water) to the exclusion of the enjoyment of the right of use aforesaid, 
until he (or they) shall obtain the decree or order of a competent Court ad- 
judging him (or them) to be entitled to exclusive possession. 

Given under my hand and the seal of the Court, this day 

of , 18 

(Seal.) * (Sty nature.) 


XXV. — Bond and Bail-bond on a preliminary Inquiry 
before a Police-officer. 

(See section 169.) 

I, (name), of , being charged with the offence of , 

and after inquiry required to appear before the Magistrate of 

or 

and after inquiry called upon to enter into my own recognisance to appear 
when required, do hereby bind myself to appear at , in the 

Court of , on the day of next (or on 

such day as I may hereafter be required to attend) to answer further to the 
said charge, and, in case of my making default herein, I bind myself to forfeit 
to Her Majesty the Queen, Empress of India, the sum of rupees 

Hated this day of , 18 

(Signature.) 

I hereby declare myself (or we jointly and severally declare ourselves 
and each of us) surety (or sureties) for the above-said that he 

shall attend at , in the Court of , on the day of 

next (or on such day as he may hereafter be required to attend), further to 
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answer to the charge pending against him, and, in case of his making default 
therein, I hereby bind myself (or we hereby bind ourselves) to forfeit to Her 
Majesty the Queen, Empress of India, the sum of rupees 
Dated this day of , 18 . 

{Signature.) 


XXVI. — Bond to Prosecute or give Evidence. 

{See section 1 70.) 

I, {name), of {place), do hereby bind myself to attend at , 

in the Court of , at o’clock on the day of next, 

and then and there to prosecute (or to prosecute and give evidence, or to give 
evidence) in the matter of a charge of against one A. B., and, in 

case of making default herein, I bind myself to forfeit to Her Majesty the 
Queen, Empress of India, the sum of rupees 
Dated this day .18 

{Signature.) 


XXVII. — Notice of Commitment by Magistrate to Government 
Pleader. 

{See section 218.) 

The Magistrate of hereby gives notice that he has committed 

one for trial at the next Sessions ; and the Magistrate hereby 

instructs the Government Pleader to conduct the prosecution of the said case. 

The charge against the accused is that, etc. {state the offence as in the 
charge). 

Dated this day of , 18 . 

( Signature .) 


XXVIII.— Charges 1 . 

{See sections 221, 222, 223.) 

(I.)— Charges with one Head. 

(a) I, [name and office of Magistrate , etc.], hereby charge you \_nanie of 
accused person], as follows : — 

( 5 ) That *you, on or about the day of , at 

, waged war against Her Majesty the Queen, Empress of India, 
On Penal Code, and thereby committed an offence punishable under 
section 12 1. section 12 1 of the Indian Penal Code, and within the 

cognisance of the. Court of Session [when the charge is framed by a Presidency 
Magistrate, for Court of Session substitute High Court]. 

(e) And I hereby direct that you be tried by the said Court on the said 
charge. 

[Signature and seal of the Magistrate.] 

1 In the body of the Code ‘ charge ’ is used as the statement of a specific 
offence. 
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[To be substituted for (fi) : ] 

(2) That you, on or about the day , at , 

with the intention of inducing the Hon’ble A. B., Member 
On section 1:4* ^he Council of the Governor General of India, to refrain 

from exercising a lawful power as such Member, assaulted such Member, and 
thereby committed an offence punishable under section 124 of the Indian 
Renal Code, and within the cognisance of the Court of Session [or High Court]. 

(3) That you, being a public servant in the Department, 

directly accepted from [ state the name ], for another party 
on section 1,1. [ S £ a { e the name], a gratification, other than legal remunera- 
tion as a motive for forbearing to do an official act, and thereby committed 
an offence punishable under section t6i of the Indian Penal Code, and within 
the cognisance of the Court of Session [or High Court]. 

(4) That you, on or about the day of , at 

, did [or omitted to do, as the case may be'] 
On .section it >6. ? such conduct being contrary to the 

provisions of Act , section , and known by you to be 

prejudicial to , and thereby committed an offence 

punishable under section 1 66 of the Indian Penal Code, and within the 
cognisance of the Court of Session [or High Court]. 

(5) That you, on or about the day of , at 

, in the course of the trial of , 

on section 193. p e f ore , stated in evidence that 

‘ which statement you either knew or believed 

to be false, or did not believe to be true, and thereby committed an 
offence punishable under section 193 of the Indian Penal Code, and within 
the cognisance of the Court of Session [or High Court]. 

(6) That you, on or about the day of , at 

^ , committed culpable homicide not amounting 

1 .ec ion 304. ^ () min . c | er> causing the death of , and thereby 

committed an offence punishable under section 304 of the Indian Penal Code, 
and within the cognisance of the Court of Session [or High Court]. 

(7) That you, on or about the day of , at 

n , abetted the commission of suicide by A. B., 

a person in a state of intoxication, and thereby committed 
an offence punishable under section 306 of the Indian Penal Code, and within 
the cognisance of the Court of Session [or High Court]. 

(S) That you, on or about the day of , at 

0„ section - > voluntarily caused grevious hurt to 

, and thereby committed an offence punishable under 
section 325 of the Indian Penal Code, and within the cognisance of the Court 
of Session [or High Court]. 

(9) That you, on or about the day of , at 

On section 392 » robbed [state the name] and thereby committed 

an offence punishable under section 392 of the Indian Penal 
0Ce » an d within the cognisance of the Court of Session [or High Court]. 

(10) That you, on or about the day of , at 

On section 395 > committed dacoity, an offence punishable 

under section 395 of the Indian Penal Code, and within the 
'-"gtiiaance of the Court of Session [or High Court]. 
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[In cases tried by Magistrates, substitute * within my cognisance * for 
( within the cognisance of the Court of Session/ and in (c) omit 4 by the said 
Court.’] 


(II.) — Charges with two or more Heads. 

(a) I, [name and office of Magistrate , etc .], hereby charge you [ name of 
accused person] , as follows: — 

( b ) First. — That you, on or about the day of , 

^ at , knowing a coin to be counterfeit, delivered 

On section 241, , , , ,, , . n 

the same to another person, by name A. Ji. y as genuine, 

and thereby* committed an offence punishable under section 241 of the Indian 
Penal Code, and within the cognisance of the Court of Session [or High 
Court]. 

Secondly. — That yon, on or about the day of , 

at , knowing a coin to be counterfeit, attempted to induce 

another person, by name A. B., to receive it as genuine, and thereby com- 
mitted an offence punishable under section 241 of the Indian Penal Code, and 
within the cognisance of the Court of Session [or High Court].* 

(c) And I hereby direct that you be tried by the said Court on the said 
charge. 

[Signature and seal of the Magistrate . ] 


[To be substituted for (b) : — ] 

(2) First. — That you, on or about the day of , 

On sections 302 at , committed murder by causing the death 

aMri 3°4 of , and thereby committed an offence 

punishable under section 302 of the Indian Penal Code, and within the 
cognisance of the Court of Session [or High Court]. 

Secondly. — That you, on or about the day of , at 

, by causing the death of , committed culpable 

homicide not amounting to murder, and thereby committed an offence pun- 
ishable under section 304 of the Indian Penal Code, and within the cognisance 
of the Court of Session [or High Court]. 

(3) First. — That you, on or about the day of , at 

On sections 379 > committed theft, and thereby committed an 

and 382. offence punishable under section 379 of the Indian Penal 

Code, and within the cognisance of the Court of Session [or High Court]. 

Secondly. — That you, on or about the day of , 

at , committed theft, having made preparation for causing death 

to a person in order to the committing of such theft, and thereby committed 
an offence punishable under section 382 of the Indian Penal Code, and within 
the cognisance of the Court of Session [or High Court]. 

Thirdly . — That you, on or about the day of , 

at , committed theft, having made preparation for causing restraint 

to a person in order to the effecting of your escape after the committing of 
such theft, and thereby committed an offence punishable under section 382 of 
the Indian Penal Code, and within the cognisance of the Court of Session [or 
High Court]. 

Fourthly. — That you, on or about the day of , 

at , committed theft, having made preparation for causing fear 

of hurt to a person in order t.o the retaining of property taken by such theft. 
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and thereby committed an offence punishable under section 3S2 of the Indian 
Penal Code, and within the cognisance of the Court of Session [or High 
Court]. 

(4) That you, on or about the day of , at 

Alternative charges > in the course of the inquiry into before 

on section 193. , stated in evidence that * 

and that you, on or about the day of , at 

, in the course of the trial of , before , 

stated in evidence that 1 one of which statements 

you either knew or believed to be false, or did not believe to be true, and 
thereby committed an offence punishable under section 193 of the Indian 
Penal Code, and within the cognisance of the Court of Session [or High 
Court] l . 

[ In. eases tried by Magistrates, substitute c within my cognisance ’ for 
< within the cognisance of the Court of Session,’ and in (c*) omit ‘ by the said 
Court.’] 

(III.) — Charge for Theft after a previous Conviction. 

I, ( name and office of Magistrate , etc.), hereby charge you ( name of 
accused person), as follows : — 

That you, on or about the day of , at , 

committed theft, and thereby committed an offence punishable under 
section 379 of the Indian Penal Code, and within the cognisance of the* 

Court of Session [or { Wa^istrate 1 } as i ^ ie case & e ~\ • 

And you the said ( name of accused') stand further charged that you, 
before the committing of the said offence, that is to say, on the 
day of , had been convicted by the ( state Court by which 

con viction teas had ) at of an offence punishable under Chapter XVII 

of the Indian Penal Code with imprisonment for a term of three years, that is 
to say, the offence of house-breaking by night ( describe the offence in the word* 
used in the section under which the offence was convicted ), which conviction is 
still in full force and effect, and that you are thereby liable to enhanced 
punishment under section 75 of the Indian Penal Code 2 . 

And I hereby direct that you be tried, etc. 


X XIX. W ARRANT or Commitment on a Sentence of Imprisonment ou 

Fine if pabsei> by a Magistrate. 


( See sections 245 and 258.) 

Io the Superintendent (or Keeper) of the Jail at 

Whereas on the • day of , 18 , ( name of prisoner), 

the (ist, 2nd, 3rd, as the case may be) prisoner in case No. of the 

Calendar for 18 , was convicted before me ( name and official designation) of 

the offence of ( mention the offence or offences concisely) under section (or 


See 10 Cal. 937. It is not 
necessary in India to allege which of 
the two contradictory statements is 
alse, or to establish the falsity of 
t at which is impeached a3 untrue. 


7 All. 44, overruling 5 All. 17, and 
following 6 Suth. Cr. 65 : 4 Mad. 
H.C. 51 ; and 13 Ben. 324. 

2 See another form, 4 Mad. H. C., 
Rulings, xi. 
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sections) of the Indian Penal Code (or of Act ), and was sentenced to 

{state i he punishment fully and distinctly ) ; 

This is to authorise and require yon, the said Superintendent (nr Keeper \ 
to receive the said ( prisoner's name) into your custody in the said jail, together 
with this warrant, and there carry the aforesaid sentence into execution 
according to law. 

Given under my hand and the seal of the Court, this day of 

, 18 . 

(Seal.) ( Signature .) 

XXX. — Warrant op Imprisonment on Failure to recover Amends ry 

Distress. 

(See section 2 50.) 

To the Superintendent (or Keeper) of the Jail at 

Whereas (name and description) has brought against (name and descrip- 
tion of the accused person) the complaint that (mention it concisely) , and the 
same has been dismissed as frivolous (or vexatious), and the order of dismissal 
awards payment by the said (name of complainant) of the sum of rupees 
as amends ; and whereas the said sum has not been paid and cannot bo 
recovered by distress of the moveable property of the said (name of complain- 
ant) and an order has been made for his simple imprisonment in jail for the 
period of days, unless the aforesaid sum be sooner paid ; 

This is to authorise and require you, the Superintendent (or Keeper), to 
receive the said (name) into your custody, together with this warrant, and him 
safely to keep in the said jail for the said period of (term of imprisonment ), sub- 
ject to the provisions of section 69 of the Indian Penal Code, unless the said 
sum be sooner paid, and on the receipt thereof forthwith to set him at liberty ; 
returning this warrant with an endorsement certifying the manner of its exe- 
cution. 

Given under my hand and the seal of the Court, this day of 

, 18 . 

(Seal.) (Signature.) 


XXXI. — Summons to a Witness. 

(See sections 68 and 252.) 

To of 

Whereas complaint has been made before me that of 

has (or is suspected to have) committed the offence of (state the offence 
concisely , with time and place), and it appears to me that you are likely 
to give material evidence for the prosecution ; 

You are hereby summoned to appear before this Court on the 
day of next at ten o’clock in the forenoon, to testify what you know 

concerning the matter of the said complaint, and not to depart thence without 
leave of the Court ; and you are hereby warned that if you shall without just 
excuse neglect or refuse to appear on the said date, a warrant will be issued 
to compel your attendance. 

Given under my hand and the seal of the Court, this day of 

, 18 
(Seal.) 


(Signature.) 
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XXX 11 . Precept to District Magistrate to summon Jurors and 

Assessors. 

(i See section 326.) 

To the District Magistrate of 

Whereas a Criminal Session is appointed to be held in the Court-house 
on the day of next, and the names of tho 

persons herein stated have been duly drawn by lot from among those named 
in the revised list of jurors and assessors furnished to this Court ; you are 
hereby required to summon the said persons to attend at the said Court 
of Session at 10 A.M. on the said date, and, within such date, to certify that 
you have done so in pursuance of this precept. 

( Here enter the names of Jurors and Assessors.) 

Given under my hand and the seal of the Court, this day of 

, 18 . 

feat.) (. Sigua tare.) 


XXXIII. — Summons to Assessor or Juror. 

{See section 328.) 

To {name) of {place.) 

Pursuant to a precept directed to me by tho Court of Session of 
requiring your attendance as an Assessor (or a Juror) at the next Criminal 
Session, you are hereby summoned to attend at the said Court of Session 
at place) at ten o’clock in the forenoon on the day of 

next. 

Given under my hand and seal of office, this day of 

1 S . 

{Seal.) {Sit/na l are . ) 


XXXIV. — Warrant of Commitment under Sentence of Death. 

(See section 374.) 

l\> the Superintendent (or Keeper) of the Jail at . 

Whereas at the Session held before me on the day of , 

18 , {name of prisoner), the (1st, 2nd, 3rd, as the case may be) prisoner 

m case No. of the Calendar at the said Session, was duly 

convicted of the offence of culpable homicide amounting to murder under 
section of the Indian Penal Code, and sentenced to sutler death, subject 

to the confirmation of the said sentence by the Court of ; 

I his is to authorise and require you, the said Superintendent (or Keeper), 
to receive the said {prisoner's name) into your custody in the said jail, 
together with this warrant, and him there safely to keep until you shall 
receive the further warrant 01* order of this Court, carrying into effect the 
order of the said Court. 

Given under my hand and the seal of the Court, this day of 

, 18 

(Seal.) 


(Signature.) 
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XXXV. — Warrant of Execution on a Sentence of Death. 

(See section 381.) 

To the Superintendent (or Keeper) of the Jail at 

Whereas ( name of prisoner ), the (1st, 2nd, 3rd, as the case may he) 
prisoner in case No. of the Calendar at the Session held before me on the 
day of , 18 , has been by a warrant of this Court, dated 

the day of , committed to your custody under sentence 

of death, and whereas the order of the Court of confirming 

the said sentence has been received by this Court ; 

This is to authorise and require you the said Superintendent (or Keeper) 
to carry the said sentence into execution by causing the said 
to be hanged by the neck until he be dead, at ( time and place of execut ion ), and 
to return this warrant to the Court with an endorsement certifying that the 
sentence has been executed. 

Given under my hand and the seal of the Court, this day of 

,18 . 

(Seal.) ( Signature .) 


XXXVI. — Warrant after a Commutation of a Sentence 
(See sections 381 and 382.) 

To the Superintendent (or Keeper) of the Jail at 

Whereas at a Session held on the • day of , iS , 

(name of prisoner ), the (1st, 2nd, 3rd, as the case may he ) prisoner in ca«e 
No. of the Calendar at the said Session, was convicted of the offence of 

, punishable under section of the Indian Penal Code, and 

sentenced to , and was thereupon committed to your custody ; and 

whereas by the order of the * Court of (a duplicate of 

which is hereunto annexed) the punishment adjudged by the said sentence 
has been commuted to the punishment of transportation for life (or, as the 
case may be ) ; 

This is to authorise and require you the said Superintendent (or Keeper^, 
safely to keep the said (prisoner s name) in your custody in the said jail, as 
by law is required, until he shall be delivered over by you to the proper 
authority and custody for the purpose of his undergoing the punishment 
of transportation under the said order, 

or 

if the mitigated sentence is one of imprisonment , say, after the ivords * custody 
in the said jail/ * and there to carry into execution the punishment of 
imprisonment under he said order according to law/ 

Given under my hand and the seal of the Court, this day of 

, 18 . 

(ScaL) 


(Signature ) 
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XXXVII. — Warrant to levy a Fine by Distress and Sale. 

(See section 386.) 

To ( name and designation of the police-officer or other person, or persons , 
who is or are to execute the warrant). 

Whereas ( name and description of the offender) was oil the day 

( ,f f 18 , convicted before me of the offence of (mention the offence 

concisely) and sentenced to pay a fine of rupees , and whereas the said 

(name), although required to pay the said fine, has not paid the same or any 
part thereof; 

This is to authorise and require you to make distress by seizure of any 
moveable property belonging to the said (name) which may be found within the 
District of ; and, if within (state the number of days or hours allowed') 

next after such distress the said sum shall not be paid (or forthwith), to sell 
the moveable property distrained, or so much thereof as shall be sufficient to 
satisfy the said fine ; returning this warrant, with an endorsement certifying 
what you have done under it, immediately upon its execution. 

Given under my hand and the seal of the Court, this day of 

, 18 . 

(Seal.) (Signature.) 


XXXVIII. — Warrant of Commitment in certain Cases of Contempt 
when a Fine is imposed. 

(See section 480.) 

To the Superintendent (or Keeper) of the Jail at 

Whereas at a Court holden before me on this day (name arid description 
of the off, nder ) in the presence (or view) of the Court committed wilful con- 
tempt ; 

And whereas for such contempt the said (name of offender) has been 
adjudged by the Court to pay a fine of rupees , or in default to 

sutler simple imprisonment for the space of (state the number of months or 
days) ; 

This is to authorise and require you, the Superintendent (or Keeper) 
of the said jail, to receive the said (name of offender) into your custody, 
together with this warrant, and him safely to keep in the said jail for the said 
period of (term of imprisonment), unless the said fine be sooner paid ; and, on 
the receipt thereof, forthwith to set him at liberty, returning this warrant with 
an endorsement certifying the manner of its execution. 

Given under my hand and the seal of the Court, this day of 

, 18 . 

(Seal.) (Signature.) 


XXXIX.— Magistrate’s or Judge’s Warrant of Commitment of Witness 

REFUSING TO ANSWER. 

(See section 485.) 

To (name and designation of officer of Court). 

Whereas (name and description ), being summoned (or brought before 
this Court) as a witness and this* day required to give evidence on an inquiry 
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into an alleged offence, refused to answer a certain question (or certain 
questions) put to him touching the said alleged offence, and duly recorded, 
without alleging any just excuse for such refusal, and for his contempt has 
been adjudged detention in custody for {term of detention adjudged ) ; 

This is to authorise and require you to take the said (name) into custody, 
and him safely keep in your custody for the space of days, 

unless in the meantime he shall consent to be examined and to answer the 
questions asked of him, and on the last of the said days, or forthwith on such 
consent being known, to bring him before this Court to be dealt with 
according to law ; returning this warrant with an endorsement certifying the 
manner of its execution. 

Given under my hand and the seal of the Court, this day of 

, 18 . 

(Seal.) (Signature.) 


XL.— Warrant of Imprisonment on Failure to pay Maintenance. 

(See section 488.) 

To the Superintendent (or Keeper) of the J ail at 

Whereas (name, description and address) has been proved before me to 
be possessed of sufficient means to maintain his wife (name) [or his child 
(name), who is by reason of ( stale the reason) unable to maintain herself (or 
himself)] and to have neglected (or refused) to do so, and an order has been duly 
made requiring the said (name) to allow to his said wife (or child) for mainten- 
ance the monthly sum of rupees ; and whereas it has been further 

proved that the said (name) in wilful disregard of the said order lias failed to 
pay rupees , being the amount of the allowance for the month (or 

months) of : And thereupon an order was made adjudging him 

to undergo simple (or rigorous) imprisonment in the said jail for the period of 

This is to authorise and require you, the said Superintendent (or Keeper), 
to receive the said {name) into your custody in the said jail, together with this 
warrant, and there carry the said order into execution according to law ; 
returning this warrant with an endorsement certifying the manner of its 
execution. 

Given under my hand and the seal of the Court, this day of 

,18 . 

(Sea l.) (Signature.) 


XLT. — Warrant to enforce the Payment of Maintenance by Distress 

and Sale. 

(See section 488.) 

To ( name and designation of the police-officer or other person to execute the 
warrant). 

Whereas an order has been duly made requiring (name) to allow to his 
said wife (or child) for maintenance the monthly sum of rupees * 

and whereas the said (name) in wilful disregard of the said order has failed 
to pay rupees , being the amount of the allowance for the month {or 

months) of ; 
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This is to authorise and require you to make distress by seizure of any 
moveable property belonging to the said {name) which may be found within 
the district of , and if within ( state the number of days or hours 

alloivtd) next after such distress the said sum shall not be paid (or forthwith), 
to pell the moveable property distrained, or so much thereof as shall be 
sufficient to satisfy the said sum ; returning this warrant with an endorsement 
certifying what you have done under it, immediately upon its execution. 

Given under my hand and the seal of the Court, this day of 

, 18 . 

(Seal.) (Signature.) 


XLTI. — Bond and Bail-bond on a preliminary Inquiry before a 

Magistrate. 

(See sect ions 496 and 499.) 

r, (name), of (place), being brought before the Magistrate of (as the case 
van/ be) charged with the offence of , and required to give security for 

my attendance in his Court and at the Court of Session, if required, do bind 
myself to attend at the Court of the said Magistrate on every day of the pre- 
liminary inquiry into the said charge, and should the case be sent for trial by 
the Court of Session, to be, and appear, before the said Court when called 
upon to answer the charge against me ; and, in case of my making default 
herein, I bind myself to forfeit to Her Majesty the Queen, Empress of India, 
the sum of rupees 

Dated this day of , iS 

(Signature.) 

I hereby declare myself (or We jointly and severally declare ourselves 
and each of us) surety (or sureties) for the said (name) that lie shall attend 
at the Court of on every day of the preliminary inquiry into the 

offence charged against him, and, should the case be sent for trial by the 
Court of Session, that he shall be, and appear, before the said Court to 
answer the charge against him, and in case of his making default therein, I 
bind myself (or we bind ourselves) to forfeit to Her Majesty the Queen, 
Empress of India, the sum of rupees 

Dated this day of , 18 

(Signature.) 


XLIIT. — Warrant to discharge a Person imprisoned on Failure 
to give Security. 

(See section 500.) 

To the Superintendent (or Keeper) of the Jail at 

(or other officer in whose custody the person is). 

Whereas (name and description of prisoner) was committed to your 
custody under warrant of this Court, dated the day of , 

and has since with his surety (or sureties) duly executed a bond under section 
499 of the Code of Criminal Procedure ; 
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This is to authorise and require you forthwith to discharge the said (name) 
from your custody, unless he is liable to be detained for some other matter. 
Given under my hand and the seal of the Court, this day 

(Seal.) ’ {Signature.) 


XLIV. Warrant op Attachment to enforce a Bond. 

{See section 514.) 

To the police-officer in charge of the police station at 

Whereas {name, description and address of person ) has failed to appear 
on ( mention the occasion) pursuant to his recognisance, and has by such 
default forfeited to Her Majesty the Queen, Empress of India, the sum of 
rupees (the penalty in the bond) ; and whereas the said (name of person) has, 
on due notice to him, failed to pay the said sum or show any sufficient cause 
why payment should not be enforced against him ; 

This is authorise and require you to attach any moveable property of the 
said {name) that you may find within the district of , hy seizure 

and detention, and, if the said amount be not paid within three days, to sell 
the property so attached or so much of it as may be sufficient to realise the 
amount aforesaid, and to make return of what you have done under this 
warrant immediately upon its execution. 

Given under my hand and the seal of the Court, this day 

of , 18 

(Seal.) (Signature.) 


XLY. — Notice to Surety on Breacu op a Bond. 

{See section 514.) 

To of 

Whereas on the day of ,18 , you became 

surety for {name) of {place) that he should appear before this Court on the 
day of , and bound yourself in default 

thereof to forfeit the sum of rupees to Her Majesty the Queen, 

Empress of India ; and whereas the said (name) has failed to appear before 
this Court, and by reason of such default you have forfeited the aforesaid sum 
of rupees ; 

You are hereby required to pay the said penalty or show cause, within 
days from this date, why payment of the said sum should not 
be enforced against you. 

Given under my hand and the seal of the Court, this day 

of } 18 

{Seal) {Signature) 

XL VI. Notice to Surety of Forfeiture of Bond for Good Behaviour. 

{See section 514.) 

To of 

Whereas on the day of , 18 , you became surety 

by a bond for {name) of ( place) that he would be of good behaviour for t ie 
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period of > &nd b° lin d yourself in default thereof to forfeit the 

sum of rupees to Her Majesty the Queen, Empress of India ; 

and whereas the said (name) has been convicted of the offence of (mention the 
offence concisely) committed since you became such surety, whereby your 
security-bond has become forfeited ; 

You are hereby required to pay the said penalty of rupees , 

or to show cause within days why it should not be paid. 

Given under my hand and the seal of the Court, this day 

of , 18 . 

(Seal.) (Signature.) 


XLVII. — Warrant of Attachment against a Surety. 

(Sec section 514.) 

To 

Whereas (name, description and address) has bound himself as surety 
for the appearance of (mention the condition of the bond), and the said (name) 
has made default, and thereby forfeited to Her Majesty the Queen, Empress 
of India, the sum of rupees (the penalty in the bond) ; 

This is to authorise and require you to attach any moveable property 
of the said (name) which you may find within the District of , by 

seizure and detention ; and, if the said amount be not paid within three days, 
to sell the property so attached, or so much of it as may be sufficient to realise 
the amount aforesaid, and make return of what you have done under this 
warrant immediately upon its execution. 

Given under my hand and the seal of the Court, this day 

of , 18 . 

(Seal.) (Signature.) 


XLVIII. — Warrant of Commitment of the Surety of an Accused 
Person admitted to Bail. 

(See section 514.) 

To the Superintendent (or Keeper) of the Civil Jail at 

Whereas (name and description of surety) has bound himself as a 
surety for the appearance of (state the condition of the bond), 

and the said (name) has therein made default whereby the penalty mentioned 
m the said bond has been forfeited to Her Majesty the Queen, Empress of 
India ; and whereas the said (name of surety ) has, on due notice to him, 
failed to pay the said sum or show any sufficient cause why payment should 
not be enforced against him, and the same cannot be recovered by attachment 
and sale of moveable property of his, and an order has been made for his 
imprisonment in the Civil Jail for (specify the period) ; 

This is to authorise and require you, the said Superintendent (or Keeper), 
to receive the said (name) into your custody with this warrant and him safely 
to keep in the said Jail for the said ( term of imprisonment), and to return 
this warrant with an endorsement certifying the manner of its execution. 

Given under my hand and the seal of the Court, this day 

, 18 . 


B b 


of 


(Seal.) 
VOL. II. 


(Signature.) 
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XLIX. — Notice to the Principal of Forfeiture of a Bond to keep 

the Peace. 

(* See section 514.) 

To (name, description and address ). 

Whereas on the day of , 18 , you entered 

into a bond not to commit, etc. (as in the bond), and proof of the forfeiture 
of the same has been given before me and duly recorded ; 

You are hereby called upon to pay the said penalty of rupees 
or to show cause before ine within days why payment of the 

same should not be enforced against you. 

Dated this day of , 18 

(Sea l . ) (Signature.) 


L. — Warrant to attach the Property of the Principal on Breach 
of a Bond to keep the Peace. 

(See section 514.) 

To (name and designation of police-officer) at the police-station of 

Whereas (name and description) did on the day 

of ,18, enter into a bond for the sum of rupees , 

binding himself not to commit a breach of the peace, etc. (as in the bond , 
and proof of the forfeiture of the said bond has been given before me and 
duly recorded ; and whereas notice has been given to the said (name) calling 
upon him to show cause why the said sum should not be paid, and he has 
failed to do so or to pay the said sum ; 

This is to authorise and require you to attach by seizure moveable pro- 
perty belonging to the said (name) to the value of rupees 

which you may find within the District of , and, if the said sum 

be not paid within , to sell the property so attached, or so 

much of it as may be sufficient to realise the same ; and to make return of 
what you have done under this warrant immediately upon its execution. 

Given under my hand and the seal of the Court, this day 

of , 18 . 

(Seal.) (Signature.') 


LI. — Warrant of Imprisonment on Breach of a Bond to keep thk 

Peace. 

(See section 514.) 

To the Superintendent (or Keeper) of the Civil Jail at 

Whereas proof has been given before me and duly recorded that (name 
and description) has committed a breach of the bond entered into by him to 
keep the peace, whereby he has forfeited to Her Majesty the Queen, Empress 
of India, the sum of rupees ; and whereas the said (name) has 

failed to pay the said sum or to show cause why the said sum should not be 
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jiakl, although duly called upon to do so, and payment therefore cannot be 
enforced by attachment of his moveable property, and an order has been made 
for the imprisonment of the said {name) in the Civil J ail for the period of 
' form of imprisonment ) ; 

This is to authorise and require you, the said Superintendent (or Keeper) 
of the said Civil Jail, to receive the said {name) into your custody, together 
vvit-li this warrant, and him safely to keep in the said J ail for the said period 
of ( term of imprisonment) ; and to return this warrant with an endorsement 
certifying the manner of its execution. 

Given under my hand and the seal of the Court, this day 

of , 18 . 

{Seal.) {Signature.) 


LII. — Warrant of Attachment and Sale on Forfeiture of Bond 
for Good Behaviour. 

{See section 514.) 

To the police-officer in charge of the police-station at 

Whereas {name, description and address) did on the day 

of , 18 , give security by bond in the sum of rupees 

for the good behaviour of {name etc. of the principal), and proof has been 
given before me and duly recorded of the commission by the said {name) of 
the offence of , whereby the said bond has been forfeited ; and 

whereas notice has been given to the said {name) calling upon him to show 
cause why the said sum should not bo paid, and he has failed to do so or to 
pay the said sum ; 

This is to authorise and require you to attach by seizure moveable pro- 
perty belonging to the said {name) to the value of rupees which 

you may find within the District of , and, if the said sum be not 

paid within , to sell the property so attached, or so much of it 

as may be sufficient to realise the same, and to make return of what you have 
done under this warrant immediately upon its execution. 

Given under my hand and the seal of the Court, this day 

l * f ,18 . 

{Seal.) {Signature.) 


LI TI. — Warrant of Imprisonment on Forfeiture of Bond for Good 
Behaviour. 

{See section 514.) 

Jo the Superintendent {or Keeper) of the Civil Jail at 

^ Hekeas {name, description and address) did on the day 

1 8 , give security by bond in the sum of rupees 

for the good behaviour of {name etc. of the principal) and proof of the breach 
of the said bond has been given before me and duly recorded, whereby the 
*aid {name) has forfeited to Her Majesty the Queen, ^Empress of India, the 
sum of rupees ; and whereas he has failed to pay the said sum 

or to show cause why the said sum should not be paid, although duly called 
u pon to do so, and payment thereof cannot be enforced by attachment of his 

B b % 
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moveable property, and an order has been made for tbe imprisonment of the 
said [time) in the Civil Jail for the period of (fern of imprisonmen t ); 

This is to authorise and require you, the said Superintendent (or Keeper), 
to receive the said (name) into your custody, together with this warrant, and 
him safely to keep in the said Jail for the said period of [tern of imprison, 
mill ) ; returning this warrant with an endorsement certifying the manner of 
its execution, 

Given under my hand and the seal of the Court, this day 
of ,18 . 

(W.) (Sipnatin) 


I 



APPENDIX A. 

(Supra, p. 59, note 2.) ~ 

Places outside British India in which the Code 
is in force. 

The Code of Criminal Procedure is in force (in some cases with 
certain modifications) in — 

1. The Haidar&bad Assigned Districts (J. M. Macpherson’s Lists of 
British Enactments in force in Native States , Calcutta, 1885, p. 34); 

The Civil and Military Station of Bangalore (ibid. p. 85) ; 

The Salt sources in the Rajput&na Agency (ibid. pp. 103, 106, 

108, 109, no). 

The R&jputiina Parganas under British administration (Todgarh, 

Dewair, Saroth, Chang and Kot-karana), (ibid. p. 112): as to other 
Native States in the Raj put an a Agency, see ibid. p. 444 ; 

The District of Quetta (ibid. pp. 114, 1 1 5) ; 

The Bombay States of Akalkot, Jatli, Miraj (Senior), Miraj 
(Junior), and Ramdurg; (ibid. pp. 332, 337, 339). 

2. The cantonments of Quetta, Mittri, Sikandantbad, Disah, Canton- 
Mau, Nagod, Naog&on, Nimaeh, Satna, Abu, Deoli, and, probably, menfcs * 
others (ibid. pp. 130, 131, 132, 149, 193, 200, 211, 223, 229, 

249, 254, 262). 

3. The lands occupied by the following railways constructed in or Railways, 
passing through Native States: G. I. Peninsular ( Kurundwar ), 

Nagpur and Chhattisgarh ( Khairagarh and Nundgaon), Rajputdna- 
Malwa, Bhaunagar-Gondal, Bombay, Baroda and Central India, 

Madras Railway (Mysore), Sindhia (Dholpur, Gwdlidr), Bhopal, 
Sind-Pislhn (ibid. pp. 271, 273, 279, 280, 281, 285, 287, 291, 

2 94, 295, 300, 302, 314, 318, 319, 325, 328, 329). 

4. In Mysore the Code of 1872 and its amending Acts were in Mysore, 
force when the present Mahar&ja was placed in possession. 

Whether he has passed a regulation applying the Code of 1882 I 

have not been able to ascertain. 

5- As to Kashmir, the British officer for the time being on duty Kashmir, 
has the powers of a magistrate of the first class as described 
in section 20 of the Code of 1872 1 for the trial of offences 
committed by European British subjects, or by Native British 
subjects being servants of European British subjects : 

Provided that in the case of any offender being a European 
British subject, he has only power to pass a sentence of imprison- 
oient for a term not exceeding three months, or fine not exceeding 

1 i.e. secs. 32, 33 of Act X of 1882. 
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one thousand rupees, or both ; and when the offence complained 
of is, under the Penal Code, punishable with death, or with trans- 
portation for life, or when it cannot, in the opinion of such officer, 
be adequately punished by him, he shall (if he thinks that the 
accused person ought to be committed) commit him to the Chief 
Court of the Panj&b. 

Fines are recovered in manner provided by section 307 of the 
Code of 1872 1 . Sentence of whipping is carried into execution in 
manner provided by sections 310, 31 1, 312, and 313 of the same 
Cede 2 (ibid. p. 420). 

6. As to the Persian Gulf, see ibid. 449. 

7. As to Zanzibar, under the Zanzibar Order in Council of 
1884 the Code is made applicable to Zanzibar as from the com- 
mencement of that Order. Subject to the other provisions of this 
Order, the Code and the other enactments relating to the adminis- 
tration of criminal justice in India for the time being applicable 
to Zanzibar has effect as if Zanzibar were a district in the Presi- 
dency of Bombay, and the Judicial Assistant is deemed to be the 
Magistrate of the district ; the Consul-General is deemed to be the 
Sessions Judge ; the High Court of J udicature at Bombay is deemed 
to be the High Court ; and the powers both of the Governor- 
General in Council and of the Local Government under those 
enactments are exercisable by the Secretary of State, or, with his 
previous or subsequent assent, by the Governor-General in Council. 


APPENDIX E. 

(Supra, p. 1 6 1.) 

Offences triable by Jury. 

As to this matter, four of the Local Governments have published 
notifications to the following effect : — - 

In the Lower Provinces: — 7th January, 1862 ( Calcutta Gazette , 
1862, p. 87) : In the district of the Twenty-four Parganas, Hugh', 
Bardwan, Murslnddbad, Nadiyd, Patna, and Dacca, the trial by 
any Court of Session of all the offences defined in chaps. VIII, XI, 
XVI, and XVII of the Penal Code shall be by jury. 27th May, 
1862 (Calcutta Gazette, 1862, p. 2041): In the above-mentioned 
districts the trial by any Court of Session of the offences defined in 
chap. XVIII of the Penal Code (offences relating to documents, 
and to trade or property-marks) shall be by jury. 15th October, 

1 i.e. secs. 386, 387, 389 of Act X of 1882. 

2 See secs. 391-395 of Act X of 1882. 
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1862 ( Calcutta Gazette , 1862, p. 3416) : Abetments of ami attempts 
to commit any of the above-mentioned offences shall be tried 
bv jury. 

In Assam, 28th March, 1862 ( Calcutta Gazette , 1862, p. 1286): Assam. 
In all the districts comprising the Assam Division the trial of 
all offences by the Court of Sessions shall be by jury. 

In Madras, see the Fort St. George Gazette , 1 5th March, 1 862, p. 450 Madras. 
(Sessions Courts of Cliittur, Cuddapah, Masulipatam and Rajamun- 
tlry) : 13th May, 1862, p. 777 (Cuddalore) : 1st August, 1862, p. 

177 (Negapatam) : 2 Jan. 1863, p. 1 (Chittur, Cuddapah, Masuli- 
patam, Rajahmundry, Cuddalore, Negapatam): 14th April, 1863, 
p. 633 (Tanjore) : 22 Feb. 1870, p. 220 (Cuddalore). Fort St. 

George Gazette , 20th March, 1883, Part I, p. 150: I11 all Courts 
of Session in the Madras Presidency, except those in the Agencies 
of Ganjam, Godfivari, and Vizagapatam, trials of the following 
offences must be by jury : — the offences described in the Penal 
Code, secs. 379, 380, 382, 392, 393, 394, 395, 397, 398, 399, 

400, 401, 402, 411, 412, 414, 451, 452, 453, 454, 455, 456, 457, 

458, 439, and 461. 

In Bombay ( Bombay Government Gazette , 1 2th August, 1875, Part Bombay. 

I, p. 798) : The Court of Sessions at Puna must try by jury all 
offences for which under chaps. VIII, XI, XII, XVI, XVII, or 
XVIII of the Penal Code, or under any of those chapters taken in 
connection with sec. 75 of the Penal Code, the punishment 
awardable is death, transportation for life, or transportation or 
imprisonment for a period extending to ten years or upwards, 
and also all abetments of or attempts to commit any of the offences 
included in those chapters. Any person who may he tried by a 
jury for any of the offences specified must be tried by the same jury 
for all offences with which he may be charged on the same trial. 

Trial by jury has been introduced into the other Sessions Courts 
m the Bombay Presidency; but I have been unable to find the 
notifications. 

In Burma, 8th June, 1877 (■ British Burma Gazette , 1877, Part Burma. 

II, p. 1 1 7): The trial before the Courts of Session in British 
Burma of all offences committed by European British subjects shall 
be by jury. 22nd December, 1875 ( British Burma Gazette , 1875, 

Fart II, p. 233) ; The trial of all offences by the Court of the 
Recorder of Rangoon, and by the Court of the Judge of the • 
town of Maulmain, shall be by jury. 

Similar notifications have been issued by the Local Governments 
°f the N. W. Provinces and the Panj4b, and, probably, by those of 
Ondh, the Central Provinces, and Coorg ; but I have been unable 
to hud them. 
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APPENDIX C. 

(Supra, p. 162.) 

Number op Jury. 

As to this matter, six of the Local Governments have issued 
notifications to the following effect : — 

In the Lower Provinces ( Calcutta Gazette , 22c! Jan. 1873, Parti, 
p. 152) : In trials by jury before a Court of Session, in which an 
European (not being an European British subject) or an American 
is the accused person, or one of the accused persons, the jury 
shall consist of five persons in the districts named in the subjoined 
list A, and of three persons in the districts named in list B : — 

List A. Bardwdn, Midnapur, Hugli, Howrah, Twenty-four 
Parganas, MurshkLWid, Dacca, Patna, Shdlnibud, Tirhut, Seiran 
and Champ&rean, Monghyr, Bh&gulpur, Cuttack. 

List B. Bdnkurd, Birbhum, Nadiy&, Jessor, Dinajpur, M&ldah, 
Rajshahi, Rangpur, Bogr/i, Pabna, Darjiling, Jalpaiguri, Earidpur, 
Bakarganj, Maimansinh, Sylhefc, Cacliar, Chittagong, Noakhali, 
Tipperah, Gaya, Purneah, Santdl Parganas, Puri, Balasor, Hazd- 
rib&gh, Lohardagga, Singbhum, M'mbhum, Goitlpard, Kamrup, 
Darrang, Naugong, Sibsagar, Lakhimpiir. 

Ibid. ( Calcutta Gazette , June ir, 1873, Part I, p. 741) : In trials 
before the Court of Session in which the accused person in not a 
European or American, the jury shall consist of five persons in 
all districts in which the system of trial by jury had been, or may 
hereafter be, extended. 

In Madras (Fort St. George Gazette Extraordinary , 2 1st December, 
1872, p. 2): In trials by jury before Sessions Courts the jury 
shall consist of five jurors. To the same effect is para, i 2 of the 
notification of 1st Jan. 1873 in the Fort St. George Gazette , 25th 
March, 1873, p* 598, and see the notification No. 92, ibid., 20th 
March, 1883, Part I, p. 150. 

In Bombay ( Bombay Government Gazette , 13th Feb., 1873, p* 
129)*: In all trials by jury before the Puna Court of Session of 
offences under chaps. VIII, IX, XII, XVI, XVII, XVIII of the 
Indian Penal Code, the jury shall consist of five persons. Through- 
out the Bombay Presidency five is the number of the jury in 
trials before the Court of Session in which a European, not being 
a European British subject, or an American, is the accused person 
or one of the accused persons. 

In the North-Western Provinces (iV.-TF. Provinces Gazette , 1873, 
p. 1042): The jury in trials by jury before the Court of Session 
shall consist of seven persons in the districts of the N.W. Provinces. 
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In the Panj&b (Panjdb Gazette , 1873, p. 76) : The jury in trials Panjab. 
before the Court of Session in the districts of Lahore, Delhi, 

Rawal Pindi and Peshawar, shall consist of nine persons : in the 
districts of Amb&lah, Multan and Sialkot of five persons, and 
in all other districts of the Panjdb of three persons. 

Similar notifications have doubtless been issued by the Local 
Governments of Oudh, the Central Provinces, Burma and Coorg ; 
but I have not been able to find them. It is very desirable that 
each of the Local Governments should revise and issue in an 
accessible form all its uncancelled notifications under the Codes 
of Criminal Procedure of 1861, 1872, and 1882. 


APPENDIX D. 

(Supra, p. 2, note 2.) 

The TJNRErEALED PART OF 9 GeO. IV. C. 74. 

Whereas many wholesome alterations have been made in the 
criminal law of England, and the administration thereof, by 
authority of Parliament ; and it is expedient that some of the said 
alterations should be extended to the British territories under the 
government of the United Company of Merchants of England 
trading to the East Indies : Be it therefore enacted by the King’s 
most excellent Majesty, by and with the advice and consent of the 
lords spiritual and temporal, and commons, in this present 
Parliament assembled, and by the authority of the same, that this Com- 
Act shall commence and take effect on and from the ist day of^®^®'^ 
March, 1829, an d shall extend to all persons and all places, as well Act. 
on land as on the high seas, over whom or which the criminal 
jurisdiction of any of his Majesty’s Courts of justice erected or to 
be erected within the British territories under the government of 
the United Company of Merchants of England trading to the East 
Indies does or shall hereafter extend. 


And for the more effectual prosecution of accessories before Trial of 
tbe fact to felony, be it enacted, that if any person shall counsel, 
procure or command any other person to commit any felony, the fact 
whether the same be a felony at common law or by virtue of any although 
statute or statutes made or to be made, the person so counselling, com . 


procuring or commanding shall be deemed guilty of felony, and mitted on 
ma y be indicted and convicted either as an accessory before the Q^bro^l. 
fact to the principal felony, together with the principal felon, 

°r after the conviction of the principal felon, or may be indicted 



37& THE CODE OE CRIMINAL PROCEDURE. 


and convicted of a substantive felony, whether the principal 
felon shall or shall not have been previously convicted, or shall 
or shall not be amenable to justice, and may be punished 
in the same manner as an accessory before the fact to the same 
Where felony, if convicted as an accessory, may be punished; and the 
principal^ °^ ence the p erson so counselling, procuring or commanding, 
and acces- howsoever indicted, may be enquired of, tried, determined, and 
sory ar© ^ punished by any Court which shall have jurisdiction to try the 
in different principal felon, in the same manner as if such offence had been 
places. committed at the same place as the principal felony, although such 
offence may have been committed on the high seas, or at any place 
on land, whether within his Majesty's dominions or without ; and 
that in case the principal felony, and the offence of counselling, 
procuring, or commanding, shall have been committed in different 
places, the last mentioned offence may be inquired of, tried, 
determined, and punished in any of his Majesty’s courts of justice 
within the British territories under the government of the said 
United Company having jurisdiction to try either of the said 
No person offences : Provided always, that no person who shall he once duly 
fo^same ° e tried tor an y su °h °ff e,ice > whether as any accessory before the fact 
offence. or as for a substantive felony, shall he liable to be again indicted or 
tried for the same offence. 


Accessory 
after fact 
triable by 
any court 
having 
jurisdic- 
tion to 
try prin- 
cipal. 


And be it enacted, that if any person shall become an accessory 
after the fact to any felony, whether the same by a felony at common 
law, or by virtue of any statute or statutes made or to be made, the 
offence of such person may be inquired of, tried, determined, and 
punished by any court which shall have jurisdiction to try the 
principal felon, in the same manner as if the act by reason whereof 
such person shall have become an accessory had been committed at 


the same place as the principal felony, although such act may have 


been committed either on the high seas or at any place on land, 


When 
offences of 
principal 
and acces- 


whether within his Majesty's dominions or without ; and that in 
case the principal felony, and the act by reason whereof any person 
shall have become accessory, shall have been committed in different 


sory are ^ places, the offence of such accessory may he enquired of, tried, 
in different determined, and punished in any of his Majesty’s courts of justice 
places. within the British territories under the government of the said 
United Company, having jurisdiction to try either of the said 
No person offences : Provided always, that no person who shall be once duly 
tried twice tried f or an y offence of being an accessory shall be liable to be 
offence. again indicted or tried for the same offence. 

Accessory And be it enacted, that if any principal offender shall be in 

may be anywise convicted of any felony, it shall be lawful to proceed 
prosecuted J J J 7 A 
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against any accessory, either before or after the fact, in the same after con- 
manner as if such principal felon shall die or be pardoned, or V1 ? tl0 . n of 
otherwise delivered before attainder; and every such accessory shall P 
suffer the same punishment, if he or she be in anywise convicted, 
as he should have suffered if the principal had been attainted. 

And be it enacted, that all offences prosecuted in any of his Admiralty 
Majesty’s courts of Admiralty shall, upon every first and subsequent otfence3 - 
conviction, be subject to the same punishments, whether of deaths 
or otherwise, as if such offence had been committed upon the 
land. 

And be it enacted, that wherever this or any other statute Construc- 
relating to any offence, whether punishable upon indictment or tJ ? n , of J 
summary conviction, in describing or referring to the offence or statutes, 
the subject-matter thereof, or the offender, or the party affected or 
intended to be affected' by the offence, shall use words importing 
the singular number or the masculine gender only, yet the statute 
shall be understood to include several matters as well as one 
matter, and several persons as well as one person, and females as 
well as males, and bodies corporate as well as individuals, unless it 
he otherwise specially provided, or there be something in the subject 
or context repugnant to such construction ; and wherever any 
forfeiture or penalty is payable to a party aggrieved, it shall be 
payable to a body corporate in every case where sucli body shall 
be the party aggrieved. 

And be it enacted, that where any person, being feloniously Trial of 
stricken, poisoned, or otherwise hurt at any place whatsoever, im,r der, 
either upon the land or at sea, within the limits of the Charter causl^ 6 
of the said United Company, shall die of such stroke, poisoning, death only, 
or hurt at any place without those limits, or being feloniously death°or 
stricken, poisoned or otherwise hurt at any place whatsoever, either where 
upon land or at sea, shall die of such stroke, poisoning, or hurt at ’ 

any place within the limits aforesaid, every offence committed cause, 
in respect of any such case, whether the same shall amount to the happens 
offence of murder or of manslaughter, or of being accessory before limits of 
oi after the fact to murder or manslaughter, may be dealt with, Company’s 
inquired of, tried, determined, and punished by any of his Majesty’s cIiaiter> 
courts of justice within the British territories under the government 
of the said United Company, in the same manner in all respects as 
J f such offence had been wholly committed within the jurisdiction 
of the court within the jurisdiction of which such offender shall be 
a pprehended or be in custody 
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APPENDIX E. 


(Supra, p. 265). 


The unrepealed part op Act X of 1875. 


Advocate 
General 
may exhibit 
informa- 
tions. 


Tower to 
enter nolle 
prosequi. 


144. The Advocate General may, with the previous sanction of the 
Governor-General in Council or the Local Government, exhibit to 
the local High Court, against persons subject to the jurisdiction of 
the said Court, info mations for all purposes for which Her Majesty’s 
Attorney- General may exhibit informations on behalf of the Crown 
in the Court of Queen's Bench or Exchequer 1 . 

Such proceedings may be taken upon every such information as 
may lawfully be taken in case of similar informations filed by her 
Majesty's Attorney-General in England, so far as the circumstances 
of the case and the course and practice of proceeding in the said 
High Courts respectively will admit. 

All fines, penalties, forfeitures, debts and sums of money recovered 
or levied under or by virtue of any such information shall belong to 
the Government of India. 

146. At any stage of any proceeding under this Act, before the 
return of the verdict, the Advocate General may, if he think fit, 
inform the Court on behalf of Her Majesty that he will not further 
prosecute the defendant upon the information or charge ; and 
thereupon all proceedings on such information or charge against the 
defendant shall be stayed, and he shall be discharged of and from 
the same. But such discharge shall not amount to an acquittal 2 . 


1 Informations are filed (X officio 
in the Court of Queen’s Bench (or 
as it is now called, the Queen’s Bench 

Division of the High Court of Justice) 
without the intervention of a grand 
jury. They lie for misdemeanors only, 
and not for treasons, felonies or mis- 
prision of treason (Archbold, p. 116). 


Informations are filed in the Court 
of Exchequer to recover debts due to 
the Crown under revenue and other 
penal statutes, and damages for tres- 
passing on Crown lands. 

3 So in England the party dis- 
charged remains liable to be re-in- 
dicted, Archbold, p. 115. 
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It is obvious that, in every system of jurisprudence professing 
to provide for the due administration of public justice, some forms 
of proceeding must be established, to bring the matters in con- 
troversy between the parties, who are interested therein, before the 
tribunal by which they are to be adjudicated. And for the sake 
of the despatch of business, as well as for its due arrangement with 
reference to the rights and convenience of all the suitors, many rules 
must be adopted to induce certainty, order, accuracy, and uniformity 
in these proceedings 1 . 

The Anglo-Indian Courts have always tried to do justice between 
man and man. But no one can say that their procedure was for- 
merly characterised by certainty, order and accuracy; and its want 
oi* uniformity is equally incontestable. 

Before the ist July, 1859, there were no less than nine Multiform- 

different systems of civil procedure simultaneously in force in of old 
" 1 ** procedure. 

Bengal : four in the Supreme Court, corresponding to its common- 

law, equity, ecclesiastical and admiralty jurisdictions ; one for 
the Court of Small Causes at Calcutta; one in the military 
Courts of Requests; and three in the Courts of the East India 
Company, one for regular suits, a second for summary suits, and 
a third applicable to the jurisdiction of the Deputy Collector in 
what were called resumption-suits 2 . The procedures, as well as the Procedures 
jurisdictions, of the Supreme Court were all founded on the charter 
of George III, dated 26th March, 1774. These jurisdictions were 
technically termed ‘ sides ' of the Court, and the procedure on each 
‘ *kle ’ was similar to the procedure of the corresponding Court in 
England, with this difference, that the viva voce examinations of 

1 See Story, Commentaries on They were called * resumption-suits,’ 

Equity Pleading , § 1. because by reason of them the Govem- 

Also called Id-khirdj suits. All ment is said to ( resume ’ the right 
land in India is assumed to be sub- illegally withheld from it. First Report 
ject to khirdj (the tax imposed by of Commissioners appointed to con- 
^Iuliammadans on the land of con- aider the reform of the judicial estab- 
quered countries), unless the right to lishments etc. of India, p. 200. Seo 
J t has been granted away by the in Bengal, Ben. Regs. 19 of 1793, 
sovran; and Id-khiraj suits wereiusti- 37 of 1793, and 7 of 1882 : in Madras, 
tuted to try the question whether Mad. Regs. 25 of 1802, and 13 of 
ands held without payment of revenue 1802 : in Bombay, Bom. Regs. 17 of 
wore so held by a legal title or not. 1827 and 6 of 1833. 
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witnesses were taken down in writing and the depositions were 
signed by the witnesses. The source of the procedure of the Small 


Causes Court I have not been able to ascertain. There were no 
written pleadings in this Court. Procedure in the military Courts 
of Requests was regulated by Act XI of 1 84 1 . In these Courts also 
there were no written pleadings. The civil procedure of the Com- 
pany’s Courts originated in a code of regulations passed by Lord 
Cornwallis, in 1793 \ That code was applicable chiefly to regular 
suits, the practice of the Courts being more similar to that of the 
Courts of equity than of common law 2 , and there was only one 
class of cases for which it was then considered necessary to provide 
a more summary procedure. These were suits for the forcible dis- 
possession of disputed land and crops. But, a few years later, the 
summary procedure was extended to cases connected with the 
collection and exaction of rent. The summary jurisdiction in cases 


of forcible dispossession was transferred to the Magistrates by 
Act IV of 1840; and the summary jurisdiction in cases of rent, 
which had gradually increased so as to embrace almost every 
question between the zamindar and raiyat, was transferred by Ben. 
Reg. 8 of 1831 to the collector of land-revenue. 

In suits in the Company’s Courts there were written pleadings, 
which consisted of a plaint, an answer, a reply and a rejoinder. 
The parties were not restricted to any particular form, but each 
told his story in his own way. The pleadings were in consequence 
argumentative and sometimes very voluminous, and full of irrelevant 
matter and repetition ; and they often failed to bring the parties 
to direct issue. A regulation passed in 1814 3 , 110 doubt, required 
the Judge, after the close of the proceedings, to settle the issues, 
or rather fix the points to be determined. But this ‘ most wliole- 


1 Ben. Reg. 3 of 1793. 

2 It wa«, however, nearer to the 
Scottish than to any English system, 
First Report, p. 198. 

3 Ben. Reg. 26 of 1814, sec. 10, cl. 
2, cl. 4. Other rules on the subject 
of civil procedure were contained in 
Reg. 4 of 1 793, sec. 7 : Reg. 2 of 
1806, Bee. 2: Reg. 23 of 1814, secs. 
46, 73 ; Reg. 26 of 1814, sec. 4, cl. 2 : 
Reg. 5 of 1831, sec. 16: Reg. 6 of 
1832, sec. 3 (which enabled Euro- 
pean judges to avail themselves of 
the assistance of Natives as a pan- 
chflyat, as assessors, or as jurors), 
and Acts XII of 1843, IV of 1830, 
VIII of 1850, XV of 1850, XXV 
of 1852, and XV of 1853, The juris- 


diction of the provincial Courts de- 
pended on Ben. Reg. 3 of 1 793, sec. 8 : 7 
of 1795, sec. 7 : 2 of 1803, sec. 5 : 5 
1831, secs. 5, 15, cl. 2 , and 27, cl. 3! 
and Act XXV of 1837, sec. 1. As to 
the Courts in which suits were to be 
instituted, see Act IX of 1844, sec. 1, 
and Reg. 5 of 1831, sec. 7. As to the 
power of the Sadr Court to transfer 
Buits, see Acts III of 1837 and XX\ U 
of 1838. The Sadr Court might, under 
Reg. 25 of 1814, sec. 5, cl. 1, call up 
from any subordinate Court and de- 
termine any original suit amounting 
to JRs. 50,000 and upwards ; but this 
jurisdiction appears never to have 
been exercised. 
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some regulation ' (as it was called by the Judicial Committee) 
was much neglected by the lower Courts, and the parties were 
allowed to bring in from time to time as might be convenient their 
e xhibits and lists of witnesses, with a petition stating the point to 
prove which they were adduced. No particular course was pre- 
scribed to be followed at the final hearing. The Judge either himself 
perused the pleadings and depositions, or listened to them as read 
by a corruptible Native officer. ‘ The parties were then heard, and 
the general practice in this case was for the Judge to put a question 
to the vakil of one of the parties, which was answered by the 
opposite vakil to the best of his ability, and then a good deal of 
wrangling sometimes followed between the opposed pleaders V The 
.bulge, as he does still, determined both fact and law, hut his judg- 
ment was often reversed by the appellate Court on merely technical 
grounds, not affecting the merits of the case or the jurisdiction 1 2 * . 

Mutatis mutandis , it may he said that in the other parts of 
British India the systems of civil procedure were equally numerous, 
and, it may he added, equally imperfect 8 * . 

The evils arising from this state of things had long been felt ; 
and in 1834, the statute 3 & 4 Win. IV, c. 85, sec. 53, provided 
that certain persons styled the Indian Law Commissioners should 
inquire into all existing forms of judicial procedure in force in any 
part of British India, and should suggest such alterations as might 
in their opinion he beneficially made in those forms. 

These Commissioners recommended extensive alterations, and 
appear to have drafted a Code of Civil Procedure. This I have 
never seen. It is certain, however, that in or about 1853, Mr. A. 
•L Moffatt Mills (a judge of the Sadr Diwani Adalat) and Mr. 
(afterwards Sir H. B.) Harington were appointed ‘ special Com- 
missioners for revising the Code of Civil Procedure and that the 
result of their labours, a draft entitled 4 * * * Tiie Code of Civil Proce- 
dure of the Courts of the East India Company V was printed in 


1 First Report, p. 199. 

2 First Report, p. 83. 

The Madras Regulations on the 

subject were 2 and 3 of 1802, 4 of 

1S16, sec. 14, cl. 2, and 4 of 1816, 
hec * 2 4- The procedure of Village 

Munsifs and Village Panchityats 

b unaffected by the Code (see sec. 

cl. c). The jurisdiction of the 
provincial Courts depended on M&d. 
Peg. 2 of 1 802, sec. 5 : 4 of 1816, sec. 5, 
cl 1 : Reg. 6 of 1816, sec. 1 1 : Reg. 3 

<,f ' 833 , secs. 4 and 5 , and Act VII of 

O43, secs. 3 and 4. The Bombay 


rules as to procedure were in Bom. 
Regs. 2 of 1827, 8ec - IO > 4 °f *827, 
and 17 of 1827, secs. 32, 34. The pro- 
cedure of officers appointed to try 
small suits in military bazars in Bom- 
bay is unaffected by the Code. The 
jurisdiction of the provincial Courts 
depended on Bom. Reg. 2 of 1827, 
sec. 21 : Reg. 1 of 1830, sec. 5, cl. 1 : 
Reg. 18 of 1831, sec. 3, cl. 2. 

4 This draft contains 1026 sections 
distributed among 36 chapters, the 
arrangement and drafting of which 
are very faulty. As to its substance, it 


First Law 
Commis- 
sion. 
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Four draft 
codes. 


The Code 
of 1859. 


1854 and laid before another body of Commissioners in England 
appointed under 16 & 17 Yic. c. 95, sec. 28. These Commissioners 
were thus instructed by Sir Charles Wood, then President of the 
Board for the affairs of India : — 

‘ It is obviously most desirable that a simple system of pleading 
and practice, uniform, as far as possible, throughout the whole 
jurisdiction, should be adopted, and one which is also capable of 
being applied to the administration of justice in the inferior Courts 
of India. The embarrassment will thus be avoided which a diver- 
sity of procedure throws in the way of an appellate jurisdiction ; 
and the proceedings in the new Court 1 will be a pattern and guide 
to the inferior tribunals in the Mufassal. 

‘ Your first duty, therefore, should be to address yourselves to 
the preparation of such a code of simple and uniform procedure.’ 

The Commissioners accordingly produced and submitted to Her 
Majesty in their first report a draft code of procedure for all 
ordinary civil courts in the Lower Provinces of Bengal, with the 
exception of the Court of Small Causes in Calcutta. I11 their 
third and fourth reports, dated the 20th May, 1856, they submitted 
similar codes for the civil courts in the North-Western Provinces 
and the Presidencies of Madras and Bombay. Four Bills founded 
on these drafts were in 1857 introduced into the Legislative 
Council by Mr. (now Sir Barnes) Peacock, and referred to Select 
Committees. These Bills were amalgamated and became law as 
Act VIII of 1859. The principal improvements which it made were, 
according to Sir Barnes Peacock 2 , these : (a) it enabled the Civil 
Courts to grant injunctions to restrain a defendant from commit- 
ting waste, injury or breach of contract ; (b) it enabled Civil 
Courts to appoint receivers or managers for the preservation or the 
better management or custody of property in dispute ; ( c ) it pro- 
vided that the parties to a suit might, where they were at issue on 
some question of law or fact, state a case to the J udge in the form 
of an issue and agree among themselves in writing to abide by the 
finding of the Judge upon such issue, such finding to be enforceable 
as if it were a judgment in a contested suit ; and ( d) f as introduced, 
it dispensed with the necessity of going through all the tedious and 
technical forms of pleading in the Supreme Courts. But the Code 
as passed did not apply to those Courts, or to the Presidency Small 

is enough to say that under it written mating the Supreme and the Sadr 

pleadings would have been retained, Courts in each of the Presidencies, 

but restricted to a plaint and to an now called the High Court, 
answer in which the defendant might 2 Proceedings of the Legislative 
introduce fresh matter. Council of India, 1857, col. 23. 

1 i.e. the Court formed by amalga- 
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se Courts. Nor did it extend to the Non-regulation Pro- 
ces. 

The clay after the Code had taken effect in Bengal, and before it Ame ^ d J f 
l come into force in Madras and Bombay, Mr. Harington, nil “®"vin 
um reputans dum quid suqwresset agendum , moved the first reading 0 f 1859. 
a Bill (afterwards Act IV of i860) to amend one of its rules re- 
ing to appeals to the Sadr Court, and the process of amendment 
lit on to the end of 1863 — Acts XLIII of i860, XXIII of 1861, 
of 1863, and XVIII of 1863 being passed in swift succession. 

In the meanwhile the Code had been extended to almost the 
iole of British India 1 , and it was also made applicable to the 
cr}\ Courts in the exercise of their civil, intestate, testamentary, 

A matrimonial jurisdictions 2 . 

In 1863-1864 a Bill consolidating the Acts above mentioned, and Mr. Har- 
10 providing for the service of summons upon, and for examining 
minals confined in gaol, and for enabling the Courts to obtain tion Bill. 

? testimony of experts on questions relating to the law of the 
ligion of the parties, was prepared by Mr. (afterwards Sir Henry) 
urington. This Bill was published in April, 1864, and introduced 
d referred to a Select Committee in the following November, 
lis Committee made many amendments in the wording of the 
11, but left its bad arrangement unaltered and its numerous 
fects unsupplied. They presented a report dated 6th April, 1865. 
ie amended draft, with the report, was sent home to the Secre- 
ry of State in Council, and by him referred to the Indian Law 
munissioners. They were of opinion that the project of con- 
lidation should be deferred, and that it would be better to 
nend the Code by successive enactments, as occasion might 
•maud. The Secretary of State in Council in his despatch of 
ie 25th February, 1867, expressed his concurrence in that opinion. 

In consequence the work was broken off ; but after the corre- Further 
miidence above referred to, there were more changes in the changes in 
'v, each tending to make some portion of the existing Code 
applicable to existing circumstances. Besides the modifications 
footed by local Acts, the General Clauses Act of 1868, the 
risoners’ Testimony Act of 1869, ^ 1C General Stamp Act of tlio 
•me year, the Court Fees Act of 1870, the Limitation Act of 


1 Subject, in the Non-regulation 
[“evinces, to the restriction that the 
le of land in execution of decrees 
ould not take place without the 
nsent of some executive authority. 

/ ^ ee the revoked Letters Patent of 
a y ! 4 > 1862, § 37, and the present 


Letters Patent of December 28, 1865, 
§ 37. As to proceedings in the in- 
testate and testamentary jurisdictions, 
see the Succession Act, X of 1865, 
secs. 3, 238 and 261. As to the matri- 
monial jurisdiction, see Act IV of 
1869, sec. 45. 
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1871, the Evidence Act of 1872, the Oaths Act of 1873, all had 
this effect to a greater or less extent. Moreover, Act V of 1866 
had provided a summary procedure on bills of exchange, and Act X 
of 1867 dealt with references by provincial Courts of Small Causes. 

Again, the Code of 1859 was unquestionably ill-drawn, ill- 
arranged and incomplete, and there had been a large number 
of decisions, which showed either some inconvenience in the 
rules of the Code or some ambiguity of expression, or absence 
of direction, which had given rise to disputes. To a certain 
extent these matters were settled by judicial decisions ; but the 
decisions, however well they might interpret the language of the 
Code, did not always lay down the rule most beneficial to suitors, 
and even in the more frequent instances, when the decision laid 
down the best rule, it was often convenient to embody it in the 
written law. 

Lastly, the Government of India had decided to make sundry 
amendments in the law relating to the execution of decrees, and 
to render more efficient the provisions of the Code as to execu- 
tion-debtors unable to pay their debts. 

Under these circumstances, the Government of India, with the 
advice of Mr. (now Lord) Hobhouse, who was then law-member, 
and the sanction of the Secretary of State, determined to proceed 
with Mr. Haring ton’s Hill, and the writer, who was then Secretary 
to the Government of India in the Legislative Department, with 
the permission of Mr. Hobhouse, recast Mr. Harington’s draft. 
In doing so he attempted a clearer and more methodical arrange- 
ment of the different parts and clauses of the Code than was then 
the case : he embodied in it a number of judicial decisions, some 
incorporated in the substance of the enactments, some by way of 
explanation : in a few instances he proposed rules more generally 
convenient than those which had been decided to result from the 
then wording of the Code : he supplied several forms of proceeding 
which he thought might be useful to suitors ; and he added certain 
provisions as to joinder of parties, lis alibi pendens, foreign judgments, 
interrogatories, affidavits, admission of documents, administration 
suits, suits by and against minors and lunatics, suits relating to 
charities, interpleader, etc., some of which were borrowed with 
necessary modifications from the orders and rules made m 

England under the Judicature Acts, others from the rules of the 

High Court of Calcutta, and others from the New York Code 

of Civil Procedure. Of these new provisions, one, the chapt er 
on interpleader, was wholly drawn by Mr. Hobhouse ; the 

chapter on payment into court and the section on set-off weie 
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either wholly or chiefly from his pen ; and the other chapters, 
especially those on execution of decrees and appeals to the Queen in 
Council, owe much to his skill and industry. 

The re-arrangement of the Code was made on the following 
principles. First, the course of an ordinary suit is followed, from 
the moment that the plaintiff determines to sue until he obtains 
execution of his decree. Incidental proceedings (as, for example, 
when either party dies or becomes insolvent, or a female party 
marries, or a local investigation is required) are then separately 
dealt with. Thirdly, we have suits in particular cases, as, for 
example, when the plaintiff is a pauper, a lunatic, or a mere stake- 
holder; or the defendant is a corporation, a minor, or a military 
man. Fourthly, the Code deals with provisional remedies (such 
as arrest and attachment before judgment, and interlocutory in- 
junctions), which are wanted to prevent the plaintiff* absconding 
or property disappearing or being wasted pending litigation. 
Fifthly, we have special proceedings not of the nature of regular 
suits — such as references to arbitration and summary suits on 
negotiable instruments. These five divisions exhaust the subject 
of procedure in the exercise of original jurisdiction. If, then, 
an unsuccessful litigant wishes to present an appeal, or to have 
a judgment reviewed, he will find the law on these subjects in 
Parts dealing respectively with appeals and reviews. References 
of points of law to the High Courts are also separately dealt 
with, the special rules relating to the Courts established under 
24 & 25 Vie. c. 104 in the Presidency-towns and at Allahabad 
are placed in a Part by themselves ; and the body of the draft 
is completed by a few sections comprising some miscellaneous 
matters which could not conveniently be placed under any of the 
other heads. The new Code was thus divided into ten Parts, 
relating respectively to — 

I. Suits in general. 

II. Incidental proceedings. 

HI. Suits in particular cases. 

IV. Provisional remedies. 

V. Special proceedings. 

VI. Appeals. 


VII. Review of judgment. 

^ III. References to the High Court. 

IX. Special rules relating to the chartered High Courts. 

X. Certain miscellaneous matters. 

ie draft, with a preliminary report dated March 8, 1875, was 
I dented to the Council, published in the Gazette of India, and 

c c 2 
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Code. 
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circulated to the Local Governments. A further report, dated 1 3th 
September, 1876, describing many improvements in the draft 
suggested by the criticisms of Messrs. Pitt Kennedy, Belchambers, 
Plowden and others 1 , was presented to the Council with the 
revised Bill in September, 1876. And a final report, describing 
many further improvements due to Sir R. Garth, Sir Charles 
Turner, Mr. Justice Ainslie, and Pandit Lakshmi Ndr&yana, was 
presented to the Council in the spring of 1877. After a memor- 
able speech by Sir Arthur, now Lord Hobhouse, the Bill became 
law on the 30th March in that year, and it came into force on 
the following 1st of October. 

Nine months’ experience, however, showed that several amend- 
ments, both formal and substantial, were desirable. Local laws 
prescribing a special procedure for suits between landlord and 
tenant had not been sufficiently saved by section 4, and tlu: 
result was that the local legislatures were debarred from making 
any law dealing with that matter. Section 229 did not provide 
for Courts, such as that of the Resident at Mandalay, which were 
then outside British India. And there were other difficulties as 
to the rules for the payment of subsistence-money of imprisoned 
judgment-debtors : as to appeals against orders for the sale of 
attached property or rejecting applications to set aside ex parte 
decrees, and as to the power of Judicial Commissioners to regulate 
their own procedure. The chapter on Insolvency did not extend 
to persons against whose property orders of attachment had issued 
in execution of money-decrees, and it required amendment in other 
respects. The section (622) as to revision by the High Court 
did not provide for the case where the lower Court appeared 
to have acted in the exercise of its jurisdiction illegally or with 
material irregularity. And there were several slips in the drafting, 
of which perhaps the most important was in the first clause of 
the section (113) on res judicata. The writer, who had succeeded 
Sir Arthur Hobhouse as law- member, therefore introduced into 
the Viceregal Council a Bill which became law as Act XII of 1879, 
and amended about 130 sections of the Code. 

In the beginning of 1882 another Bill was introduced to exempt 
from attachment the whole of the salaries of public officers and 
railway servants when not exceeding rs. 20 per mensem , extending 
section 539 (as to suits relating to public charities) to suits relating 
to religious endowments, and applying sections 434 and 650 a to 

1 Messrs. Field, Maclean, R. J. Chand, an Extra Assistant Comniis- 
Crosthwaite and J. W. Smyth (all of sioner in the Panj^b. 
the Bengal Civil Service), and Hukm 
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Revenue as well as to Civil Courts. The Select Committee to which 
this Bill was referred added some ten or twelve less important 
amendments of other parts of the Code ; and as the Code had 
been already amended, thought that the convenience of the courts, 
the bar and the public required that Act X of 1877 and its 
amending Act (XII of 1879) should be repealed and re-enacted 
with the amendments proposed by the amended Bill, but without 
any change in the order and numbering of the parts, chapters and 
sections of the Act of 1877. The Council agreed to this, and the 
present Code, Act XIV of 1882, accordingly became law. 

The Code begins with a short preamble and nine sections con- 
taining certain definitions and other preliminary matter. The 
portions of the Code which extend to the provincial Courts of 
Small Causes are declared by section 5 and schedule II. The por- 
tions extending to the Presidency Small Cause Courts arc declared 
by Act XV of 1882, sec. 23 and its second schedule. The few 
portions which do not apply to the High Courts in the exercise of 
original jurisdiction are declared by the Code itself, section 638. 

Part I. Of Suits in General. 

This Part deals with litigation in the simplest case, from the 
time that the plaintiff decides on suing and has to select bis 
forum to the time when, having obtained a decree, lie proceeds 
to execute it. It assumes that the plaintiff is a sane adult British 
subject, and neither a pauper, a military man, or a mere stakeholder. 
It assumes that the defendant is another sane adult British subject, 
that lie is not a military man, and that he does not attempt to 
abscond or to waste the subject-matter of the suit. It also assumes 
that the suit is not compromised, and that in the course of the 
litigation neither party dies r becomes insolvent, marries, or requires 
a commission to issue. It is divided into eighteen chapters re- 
lating to the following subjects : — 

I. The jurisdiction of the Courts and res judicata. 

II. The place of suing. 

III. Parties, their appearances, applications and acts. 

IV . The frame of the suit, and the form of the plaint. 

V. The institution of suits. 

^ I- Service of summons on the defendant. 

VII. The appearance of the parties, and the consequence of 
non-appearance. 

^ Written statements. 

IX. The examination of the parties at the first hearing. 
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X. 

XI. 

XII. 

XIII. 

XIV. 
XV. 

XVI. 

XVII. 

XVIII. 


The admission, inspection, production, and impounding 
of documents. 

The settlement of issues. 

The disposal of the suit at the first hearing. 
Adjournments. 

Summoning witnesses. 

Examination of parties and witnesses. 

Judgment and decree. 

Costs. 

Execution of decrees. 


Chapter I. Of the Jurisdiction of the Courts and Res Judicata. 

The first question for a person seeking judicial relief is, whether 
his suit can be brought ; whether, in other words, the Courts have 
jurisdiction to grant the desired relief. 

Here the Code first declares generally that no person shall 
by reason of his descent or place of birth be in any civil pro- 
ceeding exempt from the jurisdiction of any of the Courts 1 . This 
bad been the law in the Bengal Presidency since the year 1836 in 
regard to all the civil courts except the Munsifs 2 . But this de- 
claration does not affect special laws, such as have been provided 
for the care of the property and persons of minors 3 , and for 
privileged persons, such as the late King of Oudh, and the families 
of the Nawhb of the Carnatic 4 5 and the Naw&b of Surat B . 

The Code then declares the jurisdiction to try all suits of a 
e civil nature/ excepting suits of which their cognisance is barred, 
by any law for the time being in force ; such, for ins+r'iice, as the 
Limitation Act, or Act XVIII of 1850, which bars suits against 
judges for acts done by them in good faith 6 in the discharge of 
their judicial duties 7 , or the Code of Criminal Procedure, sections 
I 33? 140, 142, which prevent the civil Courts from inter- 
fering with the orders of magistrates for the removal of public 
nuisances 8 , or the Code of Civil Procedure itself, sec. 244. The 


1 Por the old legislation as to the 
persons amenable to civil jurisdiction, 

see Acts XI of 1836, sec. 2 : XXIV 
of 1836, sec. 5 : III of 1839, eec - 1 : 
VI of 1843, sec. 7 : III of 1850, sec. 1. 

3 It was extended to the Munsifs 
court in 1843. 

3 2 N. W. P. 79, 82. 

4 Act XXXVII of 1858. 

5 Act XVIII of 1848. 

6 And see infra, sec. 2SS. 

7 2 Mad. H. C. 396, 443 : 3 Bom. 


H.C.,A.C. J. 36: 5 Suth. Civ. R.104, 
col. 1:13 Suth. 13. 

8 See 2 Agra, 81 : 13 Suth. 13. But 
as to a Magistrate’s order concerning 
the interior of a private house, see 
8 Suth. Civ. R. 239. 

Other laws by which the cognisance 
of suits is barred are — Act XIII ef 
1857, Becs - I 3> 1 4 (quality etc. °f 
opium delivered to Government • 
Act I of 1859, sec. 57 (suits l’> T 
seamen for wages) : Act IX 
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•emulation of ritual is not within the province of civil Courts \ Matters of 
But the Code explains that a suit in which the right to pro- rell S lon * 
>orty or an office is contested is a suit of a civil nature, 
although the right may depend on the decision of questions as 
to religious rites or ceremonies 2 . In other words, the Courts 
do not meddle with matters of religion, except so far as such 
matters are inseparable from questions as to civil rights or 
liabilities. The rule corresponds with that followed by the 
Kurdish Courts with regard to dissenting religious bodies 
And the Courts will not give relief when by so doing they would Immoral - 
recognise an immoral custom 4 , as where the dancing-girls of a lfc y* 
temple sue to enforce a monopoly of the gains of prostitution. 

The Courts cannot take cognisance of ‘ acts of state,’ that is, acts Acts of 
done in the exercise of sovran powers 5 which do not profess to be state - 
justified by municipal law 6 . It must, however, be remembered 
that the Secretary of State in Council cannot in India claim on 
hclmlf of the Crown the prerogative of immunity from suit 7 ; and 
where the act complained of professes to be done under the sanction 
of municipal law and in the exercise of powers conferred by that 
law, the circumstance that it is an act done by the sovran power, or 
by the delegate of that power, does not oust the jurisdiction of the 
Courts 8 . And a suit will not lie for costs awarded by a civil court, Costs or 
or for damages occasioned by a civil action, even though brought damages, 
maliciously and without reasonable or probable cause The Code Trial by 
of Civil Procedure (unlike the Code of Criminal Procedure, sec. 55) j|J^ e ested 
contains no rule that a judge shall not try any case in which he is 
personally interested, except in case of necessity, where no other 
Judge has jurisdiction. That a judge of the High Court will refuse 


*859, sec. 16 (forfeitures and attach- 
ments) : Act XXIII of 1871, secs. 
4' 7 (claims to pensions and grants) : 
Act I of 1877, sec. 21 (contracts which 
cannot be specifically enforced) : Act 
^ 1 (, f *878, sec. 17 (decisions of Collec- 
tor as to treasure trove) : Act XVII of 
1878, secs. 1, 3, 4 (compensation for 
acts relating to ferries), and a large 
number of local enactments relating 
to encumbered estates, revenue mat- 
ters, village cesses, hereditary offices, 
forests and forest produce, rent-suits. 

1 or the restriction of the interference of 
the Bombay Courts in caste questions, 
8ec ^ om - Reg. II of 1827, sec. 21, and 

2 Bom. 470 : 6Boin. 725: 11 Bom. 534. 
1 5 Bom. 80, 81. 


2 The words 1 or tenets 1 should have 
been added. See 5 Mad. 3T3. 

3 See Cooper v. Gordon , K. R., 8 Kq. 
249 : Brown v. Curt of Montreal , 
L. R., 6 P. C. 157. 

4 1 Mad. 168. 

5 e. g. the powers of making peace 
and war, of concluding treaties, of 
seizing property by right of con- 
quest. 

6 L. B., 2 I. A. 38 ; following 7 
Moore, I. A. 47b; and see 5 Mad. 
273, dissenting from 1 Cal. 11. Seo, 
too, 3 All. 829, per Stuart C.J . 

7 21 & 22 Vic. c. 106, sec. 65. 

8 5 Mad. 282, per Turner C.J. 

9 t Bom. 467. But see Churchill 
v. Bigger*, 3 El. & Bl. 938. 
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. to try such cases, see Bourke, Rep. 0 . C. p. 273- For the English 
common law on this subject see Dimes v. Grand Junction Canal Co., 

3 H. L. Ca. 793 : Serjeant v. Dale, L. R., 2 Q. B. D. 566, 567. We 
may leave this subject of jurisdiction with the remark that the 
so-called merger of torts in felony does not exist in India’. A 
Hindu or Mahomedan therefore whose civil rights have been in (ringed 
by an act which is also a non-compoundable offence is not bound 
to prosecute the offender before bringing his civil suit, ^or is 
his right to sue suspended until the offender is brought to justice. 
The Code should have contained rules, either by way of express 
enactment or of illustration, as to each of these matters. 

Lis alibi Section 1 2 then provides for the plea ol lis alibi pendens, the ex- 
pendens. ce])[io mis pen d en tis 0 f the civilians. It bars suits only where the 
matter in issue is also directly in issue in a previous suit between the 
same parties for the same relief in a British Indian Court having 
jurisdiction to grant it ; and explains that the pendency of a suit 
in a foreign Court does not preclude the Courts in British India from 
trying a suit founded on the same cause of action. It is founded 
on three English cases : Foster v. Vassall, 3 Atk. 589 : Devie v. Lord 
Brownlow, 2 Dick. 61 1 : 'Behrens v. Sieveking, 2 My. & Cr. 602. 

Res Section , 1 3 treats of res judicata, a plea founded on the two 

judicata. nmx j mg jy { emo debet bis vexari pro eadem causa and Interest, m 
publicae ut sit finis Mum, and a subject of which the importance 
in a country inhabited by a litigious population is only equalled 
by the difficulty of'dealing with it clearly, concisely and accurately 
in a legislative enactment. 

As res judicata is a pica in bar, not a plea to the jurisdiction, the 
place of this section may be objected to ; but the circumstance that 
the corresponding section 2 of Act VIII of 1859 stood in the fore- 
front of that Code, and the convenience of having so important 
a clause in a prominent position seemed in this instance to outweigh 
considerations of logical arrangement. The principal clause and 
its first Explanation are founded on the definition in Livingston s 
code of evidence for the State of Louisiana, § 192. h 
judicata is whatever has been finally decided by a Court of com- 
petent jurisdiction — proceeding according to the forms of law— b} 
a valid sentence — on a matter alleged, and either desired or ex- 
pressly or impliedly confessed by the other; and it is conclusive 
evidence of that which it decides, between the same parties or 
those that represent them, litigating for the same thing, under the 
same title and in the same quality.’ But the Indian Code provn t> 
that in the former suit the matter in issue must have been n»t 
1 Seo Vol. I. of this work, p. iS. 
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I . substantially, but directly in issue. The second, third, fourth * 
and fifth Explanations rest on decisions of English or Indian 
Courts But the second Explanation extends to matters which 
mitfht or ought to have been made ground of attack in the 
former suit. The third declares that any relief claimed on the 
plaint, which is not expressly granted by the decree, shall be 
deemed to have been refused. The fourth declares that a de- 
cision is ‘ final ’ when it is such as the Court making it could not 
alter (except on review) on the application of either party or 
reconsider of its own motion. An appealable decision may be 
‘finar until the appeal is made. The fifth lays down that when 
persons litigate bona fide in respect of a private right claimed 
in common for themselves and others, all persons interested in 
such right shall be deemed to claim under the litigants. The sixth ^ 
is taken from Livingston’s code, just mentioned, § 198, and should 
be transferred to the Evidence Act. The section is not exhaustive 
as to the effect of res judicata. It does not deal with the case of 
judgments in rem , nor with that of parties represented by, though 
not claiming under, the parties to the former suit 1 . 

Section 14 declares, in general accordance with the rules pre- Foreign 
vailing in England 2 * , when a foreign judgment shall not bar a suit j ud ff ments - 
in British India. This section provides by implication that a 
foreign judgment shall be a bar in certain cases to a suit on the 
same cause of action, but not to a suit upon the judgment' 1 . 

Whether such suits will lie in India, when the judgments sued on are 
made by Courts situate in Native States, has not yet been settled 4 . 

The Madras High Court holds that such suits will lie ; while the 
Bombay High Court infers, from the power given to the Government 
of India by section 434 to declare that the judgments of Native 
Courts may be executed as if they had been passed by British Courts, 
that the Legislature did not intend that suits should be brought on 
the judgments of Native Courts. It is hard to see how such an 
inference can fairly be drawn. The Code makes no distinction 
between the Courts of Native States and other foreign Courts, 
except that the former Courts are or may be treated more favourably. 

As regards suits on other foreign judgments, the Indian Courts 


1 As to this see 14 Moore, I. A. 
376 : 6 Bom. 715. 

2 ‘^ ee 2 Smith’s Leading Cases, 869, 
hut consider, as to clause ( b ), Godard 
v. Gray, L. R., 6 Q. B. 1 39. 

h Mad. 275. See form of plaint, 
mfra, Sched. IV. no. 27. 

^ee 7 Mad. 105, 164, dissenting 


from 6 Bom. 295 and 8 Bom. 595. Suits 
on judgments passed by the Frencli 
Courts at Chandernagore, Mahe and 
Pondicherry have often been brought 
in Calcutta and Madras; see 4 Suth. 
Civ. R. 108 : 15 Suth. Civ. It. 500: 
8 Mad. H. C. 14: 2 Mad. 337: 2 
Mad. 400. 
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would follow the English rules, which have recently been stated by 
Fry J. as follows 1 : — 

The Courts of England consider the defendant bound — 

(“) Where he is the subject of a foreign country in which the 
judgment has been obtained : 

(b) Where he was resident in the foreign country when the 
action began : 

(c) Where the defendant in the character of plaintiff has selected 
the forum in which he is afterwards sued : 

(d) Where he has voluntarily appeared : 

(e) Where he has contracted to submit himself to the forum in 
which the judgment was obtained : 

(/) And possibly, if Becquet v. MacCarthy , 2 B. & Ad. 951, be 
right, where the defendant has, within the foreign jurisdiction, real 
estate in respect of which the cause of action arose while he was 
within that jurisdiction. 

Moreover,, in a case reported in 2 Mad. 400, Turner C.J. decided 
the following points : — 

(1) Where a defendant sued in a foreign tribunal takes no objection 
to the jurisdiction, he cannot afterwards question that jurisdiction. 

(2) Mere irregularity of procedure on the part of a foreign 
tribunal, which ordinarily proceeds in accordance with the re- 
cognised principles of judicial investigation, is not sufficient ground 
for refusing to give effect to its judgment. 

(3) Where the limitation-law bars the remedy but does not 
extinguish the right, a foreign judgment in a suit on a contract is 
not open to the objection that the suit was time-barred in the 
country where the contract was made. 

The judgments of all Courts situate in England, with the 
exception of the Judicial Committee of the Privy Council, are 
‘ foreign judgments * within the meaning of the Code ; and the 
Bombay High Court has treated as a foreign judgment the call- 
order of the Court of Chancery on a contributory of a company 
registered in England and being wound up under the authority of 
the latter Court 2 . 

The Limitation Act (Sched. II, art. 117) provides a six-years 
limitation for suits on foreign judgments. 


1 Rousillon v. Bousillon, 14 Ch. 
Div. 371. And see Obicini v. Bligh, 
1 Moore & Scott, 477 : Vanquelin v. 
Bouard, 15 C. B., N.S. 341 : Scott v. 
Pilkington, 2 B. & S. 1 1 : Aboulojf 
v. Oppenheimer , 10 Q. B. Div. 295 : 

Grant v. Easton, 13 Q. B. Div. 302 : 


and the note to the Duchess of Kings- 
ton's Case, 2 Smith, L. C., 9th ed.,812. 
As to the desirability of giving credit 
to foreign judgments, see 1 Mad. J 9 s ? 
per Holloway J. 

2 8 Bom. H.C., O.C. J. 200. 
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Chapter II. Of the Place of Suing. 

Assuming that his suit can be brought, the next question for 
a person seeking judicial relief is, to which Court he ought to 
resort. The Code answers this by declaring (sec. 15) that 'every 
suit shall be instituted in the Court of the lowest grade competent 
to try it/ The competence here referred to is determined by the 
actual value of the plaintiffs claim or its subject-matter (the Suits 
Valuation Act, VII of 1887, the Provincial Small Cause Courts 
Act IX of 1887, the Presidency Small Cause Courts Act, XV of 
1882), and the local laws regulating the jurisdiction of the Courts. 

These laws are now as follows : — 

In Bengal, the North-Western Provinces and Assam, Act XII 
of 1887, secs. 18-25. 

In Madras, Act III of 1873, amended by Act XXI of 1885 : 

Madras Reg. IV of 1816, sec. 5. 

In Bombay, Act XIV of 1869: Act II of 1864 (Aden): Bom. Act 
XII of 1866 (Sind). 

In the Punjab, Act XVIII of 1884. 

In Oudh, Act XIII of 1879. 

I11 the Central Provinces, Act XVI of 1885. 

In Burma, Act XVII of 1875. 

I11 Coorg, Reg. II of 1881. 

In Ajmer and Merw&ra, Reg. I of 1877 . 

Section 16 specifies the suits whose forum is fixed with reference Forum 
to the subject-matter. Such are suits relating to immoveable pro- 
perty and suits for moveables which have been distrained or attached, subject- 
But suits to obtain compensation for wrong to immoveable property matfc er. 
may be optionally instituted in the Court within whose jurisdiction 
the defendant resides. Exceptions are made in the cases of suits 
to obtain relief respecting land where, as in the case of a specific 
performance of a contract of sale, the relief sought can be obtained 
by the personal obedience of the defendant. Such suits, as well as 
suits for compensation for wrongs to immoveable property, may be 
brought either in the Court which has jurisdiction over the land or 
m the Court which -has jurisdiction over the person of the defendant. 

Section 17 deals with the suits which must be instituted where Forum 
the defendant resides, carries on business, or personally works for 
gam, or where the cause of action arose. Where there are several dant’s resi- 
defendants, only some of whom reside etc. within the local limits of deuce etc., 
the Court's jurisdiction, the suit cannot be instituted in the Court where 06 
without either (a) the leave of the Court, or (6) the acquiescence of cau8e of 
the non-residents. 


arose. 
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Section 18 provides for suits for compensation for wrongs to 
person or moveable property where the wrong is done in one juris- 
diction and the defendant resides in another. 

Section 19 provides for suits for immoveable property situate in 
a single district but within the jurisdiction of different Courts, and 
for the case where the property is situate in different districts. 
Power is given by section 20 to stay proceedings where all the 
defendants do not reside within the jurisdiction. 

Section 25 provides for the transfer by the High Court or 
District Court of suits pending in a subordinate Court of first 
instance or of appeal. This applies to suits in Courts of Small 
Causes which are declared by section 2 to be ‘ subordinate ’ to the 
High Court and District Court. 

Chapter III. Of Parties and their Appearances and Acts. 

Having ascertained the Court to which he must resort, the third 
question for the person seeking judicial relief is, for and against 
what parties such relief must be claimed. 

The first eight sections of this chapter are taken, with some modi- 
fications, from the orders framed in England under the Supreme 
Court of Judicature Act, 1875, and give a wide latitude as to 
the persons who may be made parties. Section 30 declares that 
when there are numerous parties having the same interest in one 
suit, one or more of them may, with the permission of the Couit, 
sue or be sued, or may defend, in such suit on behalf of all parties 
so interested. A caste, for instance, may be represented by a group 
of its members 1 . Any person on whose behalf a suit is so instituted 
or defended may apply to the Court to be made a party (sec. 32), 
and the Court is empowered to give the conduct of the suit to 
such plaintiff as it thinks fit. A like power exists in England 
under 15 & 16 Vic. c. 86, s. 42, rule 7. Save upon the appli- 
cation of either party on or before the first hearing, the Court 
cannot order the name of any party to be struck out. But it may 
at any time, with or without such application, add parties and 
order any plaintiff to be made a defendant, or any defendant to be 
made a plaintiff (sec. 32). It often happens that a nonjoinder or 
misjoinder is not discovered till after issues are settled and tbe 
evidence is gone into; and the Judge should have full power to 
correct the mistake whenever it is found out. The objections for 
want of parties, for joinder of parties who have no interest, or for 
misjoinder, if not taken before the first hearing, will be deemed 
to have been waived (sec. 34). 

1 11 Bom. 53^, per West J. 
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Chapter IV. Of the Frame of the Suit . 

Section 42 declares that every suit shall as far as practicable be Claims 
SO framed as to afford ground for a final decision upon the subjects ^ be^plit. 
in dispute, and so to prevent further litigation concerning them. 

‘Were the rule otherwise, a man might be sued repeatedly in 
respect of different parts of the same matter, and conflicting judg- 
ments might be pronounced regarding separate portions of the same 
property, included in the same cause of action. And as the value 
of the property claimed by the plaint determines the class of judges 
bv which a suit is cognisable and the remedies- of the parties in an 
appeal, a suit might be split up, so that each branch of it should be de- 
cided by a judge of a lower class than that by which, with reference to 
the value of the whole property in litigation, it ought to be decided, 
and the right of the parties to appeal would be unfairly limited V 

The suit must include the whole of the claim which the plaintiff 
is entitled to make in respect of the cause of action upon which lie 
sues ; but he may relinquish any portion of his claim in order to 
bring the suit within the jurisdiction of any Court. If, however, he 
does so, he cannot afterwards sue in respect of the portion so relin- 
quished. When he is entitled to more than one remedy in respect 
of the same cause of action, he may sue for all or any of liis 
remedies ; but if he omits, except with the leave of the Court 
obtained before the first hearing, to sue for any of such remedies, 
he cannot afterwards sue for the remedy so omitted (sec. 43). 

After these provisions, the Code contains four sections as to the Joinder of 
joinder of causes of action and multifariousness, i.e. the joining in action ^ 
one suit of several distinct and naturally dissimilar claims upon the 
same defendant or several defendants 2 . These sections are taken from 
the orders framed in England under the Supreme Court of J udica- 
ture Act, 1875 (Order xviii, rr. 2 and 5). The rule respecting 
the claims that may be joined with a suit for the recovery of land 
places suits to obtain declarations of title to land on the same 
footing a S suits to recover it, and enables a mortgagee to join with 
either of those suits claims to enforce any of his remedies under the 
mortgage. This is in accordance with a decision of the Master of 
the Rolls on the corresponding English rule; see 3 Ch. D. 629: 

22 Ch. D. 281. The Code (sec. 44) expressly provides for joining 
"ith claims by or against a legal representative, claims which he 
was personally entitled to, or liable for, jointly with the deceased 

W. Macpherson, Neiv Civil Procedure for British India , 1871, p. 54, 
citing 2 Suth. 148. 

2 See 14 Cal. 681. 
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person whom he represents, e. g. on a promissory note jointly 
executed by the deceased and the person who becomes his executor. 

When causes of action are united, the jurisdiction of the Court 
as regards the suit depends on the amount or value of the aggregate 
subject-matter at the date of instituting the suit (sec. 45). 

Chapter V. Of the Institution of Suits. 

The Code here provides that every suit shall be commenced by 
plaint, and contains rules as to the language and contents of the 
plaint, as to its signature and verification, and as to rejecting it, 
amending it, or returning it for amendment. As to its contents, 
the Code declares that, if the plaintiff has allowed a set-off or 
relinquished a portion of his claim, the plaint must show the 
amount so allowed or relinquished. Where he sues in a represent- 
ative character, the plaint must show that he has taken the steps 
necessary to enable him to sue ; and if the cause of action arose 
beyond the period ordinarily allowed for instituting the suit, the 
plaint must show the ground of exemption from such law (sec. 50). 

When the plaint is admitted, section 58 requires the plaintiff to 
present as many copies of it as there are defendants, unless where 
the Court, by reason of the length of the plaint, the number of the 
defendants etc., allows him to present a like number of concise 
statements of the claim made and the remedy required. 

When the plaintiff sues upon a document in his possession, he 
must produce it in Court when the plaint is presented, and deliver 
the document or a copy to be filed. The object is to prevent forgery 
and fraudulent alteration during the trial, and not, as is some- 
times supposed, to enable the Court to refer to documents so filed as 
if they were thereby made evidence without further proof. 

Section 61 provides for suits on lost negotiable instruments, and 
is taken from Act Y of 1866, sec. 14, the Indian equivalent of 17 
& 18 Yic. c. 125, s. 87 = 45 & 46 Yic. c. 61, s. 70. 

The chapter ends with the provision, sec. 63, that a document 
which ought to be, but is not, produced when the plaint is pre- 
sented shall not without the leave of the Court be received in 
evidence on his behalf at the hearing. But this does not apply 
to documents handed to a witness merely to refresh his memory, 
or produced for cross-examination of the defendants witnesses, or 
in answer to any case set up by him. 

Chapter VI. Of the Issue and Service of Summons. 

When the plaint has been registered and the copies or concise 
statements required by section 58 have been filed, a summons may 1# 



INTRODUCTION. 


399 


issued to each defendant (sec. 64), and if the Court thinks fit, he 
must appear in person, provided he resides within the local limits 
of the Court’s ordinary jurisdiction, or within fifty or, where there 
is a railway communication for five-sixths of the distance, two 
hundred miles from the court-house. The Court determines when 
issuin'* the summons whether it shall be for the settlement of issues 
only or for the final disposal of the suit. 

Sections 72-92 contain elaborate provisions as to the service of Service of 
tin* summons. The object is to make sure, as far as possible, that summons * 
the summons comes to the knowledge of the defendant. When it 
is considered how large a proportion of the suits in British India 
are decided ex peti te owing to the defendants failure to appear, the 
importance of this part of the Code can hardly be exaggerated. 

The Code of 1859, sec. 55, provided that when the defendant 
could not he found (i.e. when the process-server said that he could 
not be found), and there was no one else on whom service could be 
made, the serving officer was to fix a copy of the summons on the 
outer door of the house in which the defendant was dwelling, but 
it omitted to say what the effect of this fixing was to he, nor did 
it take any precautions against the fraud and indolence of process- 
servers. The new Code provides as a rule that personal service shall 
he proved by the written acknowledgment of the person served (sec. 

7 9), and where such proof isimpossible, that the serving officer should 
fix a copy of the summons on the defendant’s dwelling and return 
the original with an endorsement stating the circumstances (sec. 80). 

He is then examined on oath touching his proceedings (sec. 82). 

And the Court may then order substituted service if it is satisfied 
that the summons cannot be served in the ordinary way. 

In the case of privileged defendants, sections 91 and 92 provide Privileged 
for substituting for a summons a letter sent by post or by a special 
messenger. 641). 

Chapter VII. Of the appearance of the parties and consequence 
of non-appearance. 

The Code then lays down rules of procedure in the cases where 
both parties attend (sec. 96) ; where the summons has not been 
served in consequence of the plaintiff’s failure to pay the fees for 
serving it (sec. 97); where neither party appears (secs. 98, 99); 
where the plaintiff only appears (sec. 100); where the defendant 
only appears (sec. 102) where the defendant residing out of British 
India does not appear (sec. 104); where one of several plaintiffs or 
defendants does not appear (secs. 10 5, 106). A dismissal for Dismissal 
default or a decree ex parte is no more than a just consequence of for c l efault * 
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Decree ex the failure to appear, where it is voluntary ; and where it is 
paite. involuntary, there is a remedy in the powers given to the Court 
by sections ioi, 103 and 108. 

The chapter concludes with sections (108, 109) as to the setting 
aside the decrees passed ex parte against the defendant. No such 
decree will be set aside without notice to the opposite party. 

Chapter VIII. Of Written Statements and Set-off. 
Pleadings. The present Code, like Act VIII of 1859, requires no written 
pleading except the plaint. It was admitted on all hands that in 
the large majority of cases coming before the Courts, namely, suits 
for debt, written pleadings of any other kind are useless. This had 
been proved in England by the experience of the County Courts 
and in India by the experience of the Presidency Courts of Small 
Causes and the military Courts of Request. But in suits relating 
to immoveable property and in other cases of complexity and 
difficulty 1 , it is often convenient to have the written statements of 
Written the parties. The Code therefore here permits the parties at any time 
statements. ^ e f ore or a t the first hearing to tender written statements of their 
respective cases, and the Court may itself at any time require a 
written statement from any of the parties and receive one for the 
purpose of answering a statement so required. These statements 
must not be argumentative (sec. 1x4), and the Court is em- 
powered to deal with them when they violate this rule or are 
prolix or irrelevant (sec. 116). 

Set-off. Sections 111,216 and 221 were intended to contain the Indian law 
of set-off, or the compensation of one debt for another, and to differ 
from the present English rules on this subject (Orders xix. r. 3, xxi. 
r. 17). In England, set-off is not confined to pecuniary claims, and 
in the case of such claims the power of set-off is not limited to debts. 
Claims for unliquidated damages may now be set off in all Courts 
against debts, debts against damages, and damages against damages. 
But under the Indian Code set-off is confined to suits for the recovery 
of money, and the following four requirements must be fulfilled 

(a) The sum of money claimed to be set-off must be ascertained : 

( b ) It must be legally recoverable by the defendant from the 
plaintiff : 

(c) In such claim both parties must fill the same character as 

* they fill in the plaintiff's suit. 

(d) The amount claimed to be set-off must not exceed the 
pecuniary limits of the Court’s jurisdiction. 

If these four requirements are fulfilled, the Court sets- off one 
1 See, for instance, the Patent Act, XV of 1859, sec * 34- 
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c ] e bt against another, and such set-off has the same effect as a plaint 
' 1 a cross-suit, so as to enable the Court to pronounce final judgment 
in the same suit both on the original and on the cross-claim. Bat the 
decisions of the High Courts on this section make it hard to say 
what the law of India as to set-off is at present. The pleader’s 
lieu upon the amount decreed is expressly saved from the effect of 

t-off. This saving was suggested by Pringle v. Gloag , 10 Chan. 
l)iv. 67 6, affirmed by Order lxv. r. 14 l . 

Chapter IX. Of the Examination of the Parties at the first hearing . 

At the first hearing the Court ascertains from the defendant or 
his pleader whether he admits or denies the allegations of face 
made in the plaint, and also ascertains from each party or his 
pleader whether he admits or denies allegations of fact made in the 
written statement of the opposite party and not admitted or denied 
by the party against whom they are made. The Court records 
such admissions and denials (sec. 117). The Code intentionally 
omits to provide that allegations of fact in written statements, if 
not denied, shall be taken to be admitted. Such a provision would 
have been dangerous in the case of untrained pleaders. 

At any hearing the Court may examine orally any party appear- 
ing in Court or any companion of his able to answer material 
questions relating to the suit. 

On the corresponding sections of the Draft Code of 1859 
the Commissioners observe : ‘ The object of the first examination is 
merely to enable the Judge to ascertain what is the matter in dis- 
pute between the parties. I11 the interrogatories which he may put 
to them for this purpose some allowance must be made for 
misapprehension on both sides. It is also manifest that statements 
made at this examination stand on a different footing from evidence 
given in a trial of fact. After the Judge has once ascertained 
and recorded the points in dispute, the parties may be examined to 
them like other witnesses.’ 

Chapter X. Of Discovery , and on the Admission , Inspection , 
Production etc. of Documents . 

I he object in compelling what is called 1 discovery’ is to pro- 
cure an admission of the case made by the plaint, either in aid 
<>f proof or to supply the want of it, and to avoid expense 2 . 
Ihe first seven sections of this chapter correspond wkh the 

See Edwards v. Hope, 14 Q. E. D. Discovery, § 2. As to discovery 

* 22 ' in aid of execution, see* sec. 267, 

digram, Points in the Law of infra. 

y OL. II. D d 



402 


THE CODE OF CIVIL PROCEDURE. 


Admission 
of docu- 
ments. 


Discovery 
of docu- 
ments. 


English Order xxxi. rules i-io, from which they were immediately 
taken. The ultimate source of the practice of putting special 
interrogatories is, no doubt, the civil law 1 . The Code here 
empowers parties at any time to deliver interrogatories in writing 
But the leave of the Court is always required, there being no excep- 
tion, as in England, where the plaintiff seeks relief on the ground 
of fraud or breach of trust. And in deciding on any application 
for leave the Court should take into account any offer which may 
be made by the party sought to be interrogated, to deliver particu- 
lars, or to make admissions or to produce documents relating to 
the matter in question (Order xxxi. r. 2). Sections 123, 125, 127 
provide for inquiring into the propriety of exhibiting interroga- 
tories ; for the costs of improper interrogatories ; for making 
objections to answering interrogatories, and for compelling persons 
to answer sufficiently. No defendant shall deliver interroga- 
tories for the examination of the plaintiff unless such defendant 
has already tendered a written statement which has been received 
and placed on the record. Otherwise the plaintiff would be de- 
layed, without knowing the nature of the defence, until he had 
answered. 

As to admission of documents, either party may, not less than 
ten days before the hearing, require the other party to admit the 
genuineness of any document material to the suit. The Evidence 
Act, sec. 58, then applies. The party refusing to give the admission 
is chargeable with the expense of proving the document, unless the 
Court thinks there were good reasons for the refusal (sec. 128). A 
similar clause is contained in the Common Law Procedure Act, 15 
& 1 6 Vie. c. 76, secs. 117, 118. But the Code requires the demand 
for admission to he served through the Court. 

Discovery is not confined to facts resting merely in the knowledge 
of the defendant. The Court is empowered at any time during the 
pendency of the suit to order discovery of documents relating to 
any matter in question in the suit ; but a party must apply for 
a like order, if at all, before the first hearing (sec. 129). The 
Court may also at any time compel production of documents re- 
lating to any such matter. The latter power, which goes far beyond 
the former practice of the Court of Chancery 2 , was suggested hv 
Order xxxi. rule 11, under the Judicature Act. The Indian Courts 
will probably not compel the defendant to produce documents 
relating solely to his title. 


1 See Story, Equity Pleading, § 39. & K. 755, and Story, Equity Pleading, 

a See Hardman v. Ellames , 2 My. § 859. 
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Sections 131, 132, 133 provide for inspecting and copying of Inspection 
specified documents not relating solely to the party’s own title. 

"When any discovery or inspection is objected to, and the Court 
is satisfied that the right to such discovery or inspection depends 
on the determination of any question in dispute in the suit, section 135 
(taken from the English Order xxxi. rule 19) empowers the Court 
to order that question to be first determined. 

Whoever disobeys any order to answer interrogatories, or for 
discovery or inspection, which has been served personally upon him, 
is made by section 1 36 guilty of an offence under the Penal Code, 
see. 188. He is also liable, if a plaintiff, to have his suit dismissed : 
if a defendant, to be placed in the same position as if he had not 
defended. 

Section 137 enables the Court of its own accord, or on the Power to 
application of a party, to send for the records of any other suit ^ords* 
or proceeding and to inspect the same. This was originally taken 
from the draft code of Messrs Mills and Harington. But such an 
application must be supported by an affidavit showing either that the 
applicant cannot without unreasonable delay or expense obtain an 
authenticated copy or that the production of the original is neces- 
sary for the ends of justice. To stop a practice which existed in 
the Mufassal, the Code here declares that the power to send for 
records shall not enable the Court to use in evidence any docu- 
ment which would be inadmissible in the suit. 

In order to preclude questions on appeal as to whether a docu- 
ment was in evidence or not, section 141 provides that no document 
shall be placed on the record unless it has been regularly proved or 
admitted. 

The provisions in this chapter as to documents apply, so far as Material 
may be, to all other material objects producible as evidence (sec. Ejects. 
Mo). 

The practice as to the admission of documents has recently been Notice to 
extended in England to the admission of certain facts ; and the 
Code should provide, in accordance with the English Order xxxii. 
r - 4, that if it be made to appear to the Judge that one of the 
parties was, a reasonable time before the first hearing, required in 
writing to admit any specific fact, and without reasonable cause 
refused to do so, the Court should either disallow to such party 
or order him to pay (as the case may be) the costs incurred in con- 
sequence of such refusal. Notice to admit facts would in many 
cases supersede interrogatories and thus save expense and delay. 


D d 2 
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Chapter XI. Of the Settlement of Issues. 

In the course of administering justice between litigants there 
are two successive objects, — to ascertain the subject for decision, 
and to decide 1 . The Code having provided for each of the parties 
stating his own case, now provides for collecting, from the opposi- 
tion of their statements, the points of the legal controversy. It 
explains the term ‘issues/ and then requires the Court, at the 
first hearing of the suit, 

(a) to read the plaint and written statements (if any) ; 

(b) to examine the parties where necessary, e.g. where the facts 
are not sufficiently stated in the plaint (6 Ben. 274); 

(c) to ascertain upon what material points of fact or of law 
the parties are at variance ; and 

( d ) to frame and record the issues on which the right decision 
of the case appears to depend — not those which the parties may 
themselves have selected (2 Bom. H. C. 164). 

The Code also directs that when issues both of fact and of law 
arise in the same suit and the Court thinks that the case may he 
disposed of on the issues of law only, the issues of law shall he 
tried first. The object of this is to save expense and to prevent 
cases being remanded for trial of issues of fact which in the result 
prove wholly irrelevant. The Court itself frames the issues, (1) 
from the allegations made on oath by the parties or their friends, 
or made by their pleaders ; (2) from allegations made in the 

plaint, the written statements, or in answer to interrogatories; 
and (3) from the contents of documents produced by either party. 

Here the Indian differs importantly from the English practice, 
which is thus prescribed by Order XXXIII, r. 1 : ‘ Where in any 
cause or matter it appears to the Court or a Judge that the issues of 
fact in dispute are not sufficiently defined the parties may be directed 
to prepare issues, and such issues shall, if the parties differ , be settled 
by the Court or a J udge.’ For the purpose of framing the issues 
correctly, the Court may comp>el the attendance of witnesses and the 
production of documents. The Court is empowered to amend, add, 
and, at any time before passing the decree, strike out issues. 

When the parties are agreed as to the question of fact or of law 
to be decided, they may state it in the form of an issue and agree 
in writing to be bound by the finding of the Court (sec. 150, ifi 1 )* 
The rules on this head correspond with sections 142, 143 of the 
Code of 1859, which were taken, with some alterations, from the 
Common Law Procedure Act, 1852, sections 42-45, reproduced in 
the present Older xxxiv. it. 9-12. 

1 Stephen’s Principles of Pleading, 7th e d. p. 1. 



INTRODUCTION. 


405 


Chapter XII. Disposal of the Suit at first hearing. 

If at the first hearing it appears that the parties are not at Judgment, 
issue on any question of law or of fact, the Court may at once pro- 
nounce judgment; and where there are several defendants, and earmg ’ 
any one of them is not at issue with the plaintiff, the Court may 
at once pronounce judgment for, or against him, and the suit pro- 
ceeds only against the other defendants. But in by far the greater 
number of suits the whole matter in dispute may be resolved into 
one or more simple issues, on which the parties may at once go to 
trial. The Code therefore provides that when the parties are at 
issue, and issues have been framed by the Court, and the Court is 
satisfied that no further argument or evidence than the parties can 
at once supply is required, the Court may determine such issues, 
and pronounce judgment (sec. 154). 

When the summons has been issued for the final disposal of the 
suit and either party fails to produce his evidence, the Court may 
either pronounce judgment at once, or frame and record issues and 
then adjourn the suit for the production of the evidence necessary 
for deciding those issues (sec. 155). 


Chapter XIII. Of Adjournments. 

I he Court may, if sufficient cause be shown 1 , at any stage of the Power to 
suit, grant time to the parties, and adjourn the hearing, making ad J°urn. 
such order as it thinks fit with respect to the costs of adjournment, 
but great encouragement had been given to perjury and subordina- 
tion of perjury, great delays, expense and inconvenience had been 
caused, in consequence of the facilities formerly enjoyed of obtain - 
nig adjournments, especially in the healing of evidence. The Code 
therefore provides (sec. 156) that when the hearing of evidence 
has once begun, the hearing of the suit shall be continued from 
da) to day until all the witnesses in attendance have been examined, 
unless the Court finds the adjournment to be necessary for reasons 
recorded by the Judge with his own hand. 


Chapter XIV. Of the summoning and attending of Witnesses. 

The parties may, after the summons has been delivered for Summonse 
^ ervice on the defendant, obtain summonses to persons whose at- to Wlt “ 
tendance is required either to give evidence or to produce docu- 
ments, but in all such cases the applicant must, before the summons 

^° r ln8 ^ ance > where the de- the day fixed for final disposal, 7 
ant surprises the plaintiff by a Suth. Civ. R. 84. 

^ntten statement filed the day before 
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is granted, pay into court the travelling and other expenses of the 
person to be summoned. These provisions derive ultimately from 
Act XIX of 1853, sec. 1 2. The Court issues summonses as a matter 
of course, except where there is reason to think they are applied 
for merely to obstruct the course of justice \ or the application is 
made so late that the witness could not possibly appear before 
the applicant’s case is closed 2 . 

When a witness absconds, his property may be attached; but 
the serving-officer must previously be examined on oath touch- 
ing the non-service, and if the witness appears, the attachment 
may be withdrawn. Where a witness on whom a summons has 
been served disobeys the summons, the Court may sentence him to 
fine not exceeding rs. 500. He is also liable, when personal ser- 
vice has been made, to a civil suit for damages 3 . 

No witness is bound to attend in person unless he resides (a) 
within the local limits of the ordinary jurisdiction of the Court, or 
(1 b ) without such limits and at a place less than fifty or, when 
there is railway communication for five-sixths of the distance, two 
hundred miles from the Court-house. It is obvious that in a 
country nearly as large as Europe there must be some limit beyond 
which witnesses should not be required to travel even by railway. 

No person known to be of unsound mind should be summoned 
as a witness without the previous consent of the Court. Act II of 
1855, sec. 14, contained a rule to this effect. But it was repealed 
by the Evidence Act of 1872, and nothing was put in its place. 

If any party to a suit present in court refuses without lawful 
excuse when required by the Court to give evidence or produce 
documents, the Court may pass a decree against him, or make any 
order as to the suit that it thinks fit ; and whenever any party to a 
suit is summoned to give evidence or produce a document, the 
rules as to witnesses contained in the Code apply to him. It is no 
longer necessary to serve him with notice to show cause why lie 
should not attend. 

Cluster XV. Of the hearing of the Suit and examination of 
Witnesses. 

On the day fixed for the hearing, or to which the hearing has been 
adjourned, the party having the right to begin states his case and pi’ 0 ' 
duces his evidence. The Code here states the rules as to the or do 

1 14 Suth. Civ. E. 66,67. There 3 9 Suth. Civ. E. 530 : 14 ibid. 493 * 
should have been a clause equivalent 25 ibid. 71. 

to the second proviso to sec. 216 of 3 See Act XIX of 1853, sec. 26, 
the Code of Criminal Procedure, and Act X of 1855, sec. 10. 
supra, p. 141. 
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xncifiendi , or, as it is not very accurately 1 called, the right to Right to 
begin. The plaintiff, as a rule, begins. But the defendant begins be S in - 
where he admits the facts alleged by the plaintiff and contends that, 
either in point of law or on some additional facts alleged by the de- 
fendant, the plaintiff is not entitled to any part of the relief which he 
seeks. The corresponding English rules will be found in Taylor 
ou Evidence, §§ 350, 353, 356. The other party then states his 
case and produces his evidence, if any, and the party beginning, if 
lie chooses, replies. 

The witnesses must be examined orally in open court in the Examina- 
presence and under the personal direction and superintendence of tlon of wit “ 

X x II6SSCS 

the Judge (sec. 181), but this of course is subject to the pro- 
visions contained in section 192, chapter XVI and section 383; 
and in appealable cases the evidence is taken down in writing 
in the language of the Court in the form of a narrative, read 
over in the presence of the Judge and of the witness, and also 
in the presence of the parties or their pleaders. The Judge then 
corrects the narrative, if necessary, and signs it (sec. 182). The 
object of these provisions, as of the corresponding section (172) 
of the Code of 1859, is to relieve the administration of justice 
in India of one of its chief scandals, the careless and perfunctory 
method of taking evidence 2 . Another of these scandals is the 
constant production of inadmissible evidence, and the Code should 
contain a clause like that in section 298 of the Code of Criminal 
Procedure, empowering the Judge to prevent the production of 
such evidence, whether it is or is not objected to by the parties. 

W hen English is not the language of the Court, but the parties do Taking 
not object to have such evidence as is given in English taken down down 
in that language, the Judge may so take it down in his own hand ^gliBE ^ 
(sec. 185). This provision saves expense in translating, and gives the 
appellate Judge the same material as the Judge of first instance. 

In unappealable cases, the Judge, as the examination of each Memoran- 
witness proceeds, makes with his own hand a memorandum of the < * um> 
substance of the deposition ; or, when he is unable to do so, causes 
the memorandum to be made in writing from his dictation in open 
Court (sec. 189). 

It often happens in India that a Judge who has partly heard Transfer of 
a case is unable to decide it in consequence of being transferred to J ud g e * 
another district. The Code of 1859 made no provision for this 
case, and it was consequently held that the Judge's successor was 

The expression assumes that be- Best on Evidence, sec. 637. 
ginning i 8 always an advantage, 3 Macpherson, C. P. 200. 
whereas it may be quite the reverse. 
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bound to recall and examine the witnesses de novo , unless the 
parties consented to his proceeding upon the evidence already 
recorded. The present Code therefore provides that when the 
Judge taking down any evidence is removed from the Court 
before the conclusion of the suit, his successor may deal with the 
evidence as if he himself had taken it down (sec. 19 1). 

Section 192 provides for the examination of a witness de bene esse. 

The Court may at any stage of the suit recall and re-examine 
any witness who has not departed (sec. 193). 

The Code does not provide that witnesses shall give their 
evidence on oath or affirmation. Act X of 1873, sec * 5 > however, 
declares that oaths or affirmations shall he made by all witnesses, 
that is, all persons who may lawfully be examined or give or be 
required to give evidence by or before any Court or person having 
by law or consent of parties to examine such persons or to receive 
evidence. Where the witness is a Hindu or Muhammadan, or has 
an objection to making an oath, he makes, instead, an affirmation. 
For intentionally giving false evidence, witnesses are punishable 
under the Penal Code, sec. 193. 

The Code is also silent as to the protection of witnesses from the 
liability to which persons are ordinarily subject for defamatory' 
statements. This is left to be dealt with by the Penal Code, 
secs. 52 and 499, ninth exception 1 . Under Indian legislation a wit- 
ness’ privilege is much less extensive than under the English law 2 . 
But the Calcutta High Court has ruled (and the Judicial Committee 
has approved of the ruling) that witnesses who have given evidence 
cannot be sued for damages in respect thereof 3 . As to their ex- 
emption from arrest under civil process, see infra, section 642. 

Cha pter X VI. Of A ff davits. 

This chapter empowers the Court at any time, for sufficient 
reason , to order any particular fact to be proved by affidavit. This 
instrument was formerly unknown in the Mufussal. In uncon- 
tested cases and in applications of an urgent and provisional 
character the affidavit is a useful mode of taking evidence. And 
when sifted by cross-examination, as it is always liable to be 
(sec. 195), it is not more likely to mislead than oral evidence. 

£ In point of fact/ as Mr. Hobhouse sa : d 4 , ‘ one who cross-examines 
on affidavits has a considerable advantage, in that his enemy has 

1 See Vol. I of this work, pp. 103, inquiry, see Seaman v. Netherclijt, 
288. 2 C. P. D. 53. 

u That in England a witness is 3 n Ben. 328. 
absolutely privileged as to anything 4 Abstract of Proceedings, 1876, 
he may, as such, say in reference to the p. 244. 
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.(ten a book, and a book which he has had time to study before 
be 1 comes to cross- examine.’ The Code therefore provides that 
1 ddence may be given by affidavit upon any application ; indicates 
the matters to which affidavits should be confined, and specifies the 
)tiicers by whom the Oaths of declarants may be administered. 
The attendance of declarants for cross-examination must be in 
(j our t unless they are exempt under section 640 or 641, or the 
Court* otherwise directs. The costs of every affidavit containing 
affiri m pert i n en t matter are, as a rule, paid by the party producing 
tionthe same (sec. 196); but when such matter is small in amount, the 
Court may exempt him from such costs. 

The Evidence Act does not apply to affidavits ; and as answers to 
interrogatories are affidavits (4 Cal. 836), it seems also inapplicable 
to such* answers. The Code, sec. 647, empowers the High Court to 
make rules for the admission, in miscellaneous proceedings, of affi- 
davits as evidence. But there is ; po such power in the case of suits 
and appeals. 

The Code should have laid down some rules as to the form of an 
Proaffidavit, e.g. that it should be drawn up in the first person and divided 
ofwinto paragraphs numbered consecutively, and each, as nearly as may 
1169 lie, confined to a distinct portion of the subject: that it should state 
the description and true place of abode of the deponent, etc. 

Chapter XV I L Of Judgment and Decree . 

After the oral evidence has been taken, the documentary evi- 
dence (if any) produced, and the parties heard, the Court pro- 
nounces a written judgment either at once or on some future day 
of which due notice must be given (sec. 198). The judgment is 
dated and signed by the Judge in open court at the time of 
p o ^ pronouncing it, and cannot be altered or added to save to 
ord< correct verbal errors, or to supply some accidental defects, not 
f act affecting a material part of the case, or on review (sec. 202). The 
°f the Courts of Small Causes, from which there is no 
appeal, need not contain more than the points for determination, 
and the decision thereupon. The judgments of all other Courts 
must contain a concise statement of the case, the points for determina- 
tion, the decision thereon, and the reasons for such decision (sec. 203): 
otherwise the appellate Court would not have the assistance it is 
entitled to expect from the Court below. Every judgment must 
direct by whom the costs of each party must be paid, and whether in 
whole or in what part or proportion (sec. 219). Where issues have 
been framed, the Court must, as a rule, state its finding or decision, 
with the reasons thereof, upon each separate issue (sec. 204). 
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The decree follows the judgment, and the Code should have con- 
tained an express provision to this effect. The decree bears date the 
day on which the judgment was pronounced. It must agree with the 
judgment, it states the number of the suit, the names and description 
of the parties, the particulars of the claim, the relief granted, or other 
determination of the suit, and, lastly, the amount of costs incurred 
and by whom and in what proportion such costs are to be paid 1 . 

Whether a decree could be altered by consent of parties was a 
question on which opinions conflicted. Section 210 of the Code 
enables the Court, after passing a decree for payment of money, on 
the application of the judgment-debtor, and with the consent of the 
decree-holder, to order that the money be paid by instalments on 
such terms as it thinks fit ; and where any decree is at variance 
with the judgment, or contains any clerical or arithmetical error, 
sec. 206 enables the Court, on the motion of any party, to amend 
the decree. But, save as provided by sections 206 and 210, no 
decree can be altered at the request of parties. 

The Code then gives special rules as to the decrees in suits 
for immoveable property (secs. 207 and 211) ; for moveable property 
(sec. 208) ; for money due to the plaintiff (secs. 209 and 210); for 
mesne profits (sec. 212); for the administration of property under the 
decree of the Court (sec. 213); to enforce a right of pre-emption 
(sec. 214); for dissolution of partnership (sec. 215); for an account 
between principal and agent (sec. 2 1 5 a) ; and, lastly, when a set-off 
has been allowed (sec. 216). 

Chapter XVIII. Of Costs. 

The Court has full power to give and apportion costs of every 
application and suit in any manner it thinks fit 2 , and may exercise 
this power even where it has no jurisdiction to try the case. This 
discretion is restricted by the special rules in ss. 100, 123, 366, 373, 
379, 452, and 532. Wherever the Court directs that the costs shall 
not follow the event, — i. e. shall not be paid to the successful liti- 
gant, — the Court must state its reasons in writing. Every order 
relating to costs which does not form part of a decree may be ex- 
ecuted as if it were a decree for money (sec. 220). The Court may 
direct that the costs payable to A by B shall be set-off against a sum 
admitted or found to be due from A to B (sec. 221). Lastly, the 
Court may give interest on costs at any rate not exceeding six per 
cent., and may direct that costs with or without interest be paid out 
of or charged upon the subject-matter of the suit. 

As to appealing on the subject of costs, see Ben. F. B. 496: 

1 10 Moore, I. A. 563. 8 See, besides s. 220, ss. 20, 26, 47, 53, 101, 128, 454 
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6 Ben 581 : 8 Cal. 91 : 12 Cal. 271. The rule in Calcutta seems Appealing 
to be that when costs form part of a decree or order, and the decree ®“ 
or order is appealable, the part of it relating to costs is appealable 
n lso and to the same extent as the decree or order itself. The Code 
designedly omits to provide when alone decisions on this subject 
shalf be appealable. To do so would, it was thought, deprive the 
appellate Courts of a power often usefully exercised in controlling 
the discretion of the Courts of first instance. The cases of a next 
friend and a guardian ad litem ordered to pay costs are specially 
provided for by sec. 588, cl. (22). 


Chapter XIX. Of the Execution of Decrees. 

The matter of this long and important chapter is distributed 
under nine heads, namely, ( 4 ) Courts by which decrees may be 
executed, (B) application for execution, ( C ) staying execution, (D) 
questions for Court executing decree, (X) the mode of executing 
decrees, (F) attachment of property, ( G ') sale and delivery of pro- 
perty, (//) resistance to execution, and (/) arrest and imprisonment. 

(A) Courts by which decrees may be executed. A decree may be 

executed either by the Court which passed it or by the Court to which 

it is sent for execution ; and the Code (secs. 223-228) prescribes a 

procedure, deriving originally from Act XXXIII of 1852, when a Applica- 

Court desires that its own decree shall be executed by another Court. tion fc T 
...... . . execution. 

(B) Application tor execution. I he Court does not execute its 

decree unless and until the successful party applies to it for 
execution. Under the Code of 1859 a decree was treated by 
many creditors as a rather eligible mode of investing their money. 

The interest was good and the security very good. It was true 
that under the Limitation Act the creditor could not enforce his 
decree if three years had elapsed since some step taken to enforce 
it ; but the only result of that provision was that some formal step 
was taken every three years, and, practically, the decree ran on 
unsatisfied and hanging over the debtor it might be for fifty years 
or more. The Code checks this practice by declaring (sec. 230) 
m substance that a decree shall not remain in force for more than 


twelve years, unless the creditor has been prevented from reaping 
its fruits by some fraud or force on the part of the judgment-debtor. 
Buies are then provided for the case of a holder of a decree desiring 
to enforce it, and for the special cases of applications, 1. by a joint 
decree-holder, 2. by the transferee of a decree, and, 3. when the 
judgment-debtor dies before execution. 


( 0 ) Staying execution. The Code (sec. 239) then enables Staying 
the Court to which a decree has been sent for execution under execut ion. 
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section 223 to stay upon sufficient cause execution for a reasonable 
time, ancl empowers it to require security from or impose con- 
ditions upon the judgment-debtor. These provisions correspond 
with the old proceeding in England by audita querela , whereby 
the judgment-debtor might prevent execution on the ground of 
some matter of defence which there was no opportunity of raising 
in the original action. See now Order xlii. r. 27. 

(Z>) Questions for Court executing decree. The Code (sec. 244) 
then declares that certain questions relating to mesne profits, in- 
terest, execution, discharge, or satisfaction shall be determined by 
the Court executing the decree, and not by separate suit. 

(F) The mode of executing decrees. The Code then provides 
a procedure on receiving and admitting applications for the 
execution of decrees (sec. 245); and deals with the cases where 
there are cross-decrees between the same parties (sec. 246); and 
cross-claims under the same decree (sec. 247); where the decree ia 
against the representative of the deceased for money; where the 
decree is executed against a surety (sec. 253) ; where the decree is 
for money (sec. 254); or for mesne profits (sec. 255); for a specific 
moveable (sec. 259) ; for specific performance or restitution of con- 
jugal rights (sec. 260); for the execution of conveyances or en- 
dorsement of negotiable instruments (secs. 261, 262); for immove- 
able property (secs. 263, 264 )> first, where the property is not in the 
occupancy of raiyats or other persons entitled to occupy the same, 
and, secondly , where, as is usually the case in India, the property is 
in the occupancy of persons having a legal right of occupancy so 
long as they pay their rents according to established rates. Provision 
is, lastly, made for the partition of separate possession of a share 
of an undivided estate paying revenue to Government (sec. 265). 

( F) Attachment of property. The Code then describes the 
kinds of property liable to attachment and sale in execution of 11 
decree. It follows the Mesne Process Act in authorising the 
attachment and sale of property over which the judgment-debtor 
has a power which he may exercise for his own benefit. And 
it follows Act VI of 1855, sec. 1. cl. 1, in declaring that trust 
property may be taken in execution of a decree against the bene- 
ficiary 1 . It exempts from attachment twelve classes of articles, 


1 Before 1855 trust property could 
not be taken in execution of a judg- 
ment of the Supreme Court. ‘ There 
can hardly’ (write the Commissioners, 
First Report, p. 65) ‘be said to be 
any fixed practice on this subject in 
the Company’s Courts. But we have 


reason to think that some Judges of 
the Company’s Courts might hesitate 
to put a decree in execution against 
property which had been formally 
vested by regular deeds in trustees 
for the benefit of the defendant. 
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such as the necessary wearing apparel of the judgment-debtor, his 
wife, and children; the salary of a public officer or railway 
servant, where it does not exceed rs. 20 a month, and is 
therefore absolutely necessary to enable him to live and perform 
his duties; the tools of artisans; implements of husbandry 
and cattle kept bona fide for agricultural purposes 1 ; and the 
wages of labourers and domestic servants (sec. 266). Seamen’s 
wages are exempted by the Merchant Shipping Act, 1854, 17 & 

18 Vic. c. 104, sec. 233. ‘ The principle is that it is against public 

policy to make a man compulsorily idle either by taking away the 
tools which are necessary to enable him to earn his living, or by 
anticipating the wages of his daily labour and so destroying all 
motive for self-exertion/ 

The Court is empowered to summon and examine the judgment- Discovery 
debtor and any other person as to any property liable to he seized ^ecurion 
in satisfaction of the decree (sec. 267). This corresponds 
with the English rule on discovery in aid of execution (Order 
xlii. r. 32). 

Special provisions are made for the attachment of debts, shares, Attack- 
ed other moveable property not in the judgment-debtor’s pos- of 
session (sec. 268). ‘Debts' here, like ‘debts' in sec. 266, includes 
all pecuniary claims, whether accruing or actually owing, over 
which the Courts of British India have jurisdiction 2 , with the 
following exceptions conditional debts, Howell v. Metropoli- 
tan District Ry. Co 19 Ch. D. 508; debts due to the judg- 
ment-debtor and another not a party to the judgment, Macdonald 
v. lacquah Gold Mining Company , 53 L. J., Q. B. 376, and 
the claims exempted by the proviso to section 266, clauses (e) } 

(£)» 00 and (j). 

Ihus the following debts have been held to be attachable: in- 
terest on railway stock guaranteed by one company to another, 

Touch y. Sevenoaks Railway, 4 Ex. D. 133 : and money in the hands 
°f (1) the official liquidator of a company against which judgment 
ms been obtained, Ex p. Turner , 2 D. F. & J. 354; (2) a re- 


fhere was a similar exemption 
cattle in a Bombay Regulation (4 
1 7> 8ec - 62 > cl- 2), suggested by t 

statute which gave the writ of elec 

rn L I; C - l8 )> or > more likely, 1 
Th u t0ne 8 accounfc of Biat writ. M 
1 ha8 recentl y proposed th 
™ sufficient to keep tl 

vest ? ° r i i* 1 ** ^ 1G next f°ll° w i n g ha 
should also be exempted. Th 


would not be much, as in most Indian 
provinces there are two harvests in 
the year. 

1 5 Bom. 249. But the mere cir- 
cumstance that the garnishee is at 
the time of the application for attach- 
ment beyond the limits of British 
India does not exempt the debt from 
attachment, ibid. 
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ceiver appointed in an administration-suit, Rapier v. W right 
14 Ch. D. 638 ; (3) a sheriff, the money being the proceeds of an 
execution levied by him, Murray v. Simpson , 8 Ir. C. L. Appx. 
xlv ; and (4) a trustee, Nash v. Pease, 47 L. J., Q. B. 766. 

Provision is also made for the attachment of other moveable 
property in the debtor's possession (sec. 269) ; of negotiable instru- 
ments (sec. 270) ; of property in dwelling-houses and zan&nas (sec. 

271) ; of property deposited in Court or with a public officer (sec. 

272) ; of decrees (sec. 273); of immoveable property (sec. 274). 

Property not in the custody of any Court is sometimes attached 

in execution of decrees of more Courts than one. In such cases 
the Code provides (sec. 285) that the Court to receive or realise 
such property shall be the Court of highest grade, or, where the 
Courts are of equal rank, the Court under whose decree the 
property was first attached. 

The Code of 1859 (sec. 214) empowered the Courts to order 
a general attachment of the debtor's moveable property, wherever 
it might be found. This afforded facilities for oppression, and 
it was said by Mr. Cockerell in Council that 4 an unscrupulous 
decree-holder armed with a warrant for the general attachment 
of his debtor’s property, used it as a sort of roving commission 
to plunder his enemies by pouncing upon their property on the 
plea that, though in their possession, it actually belonged to his 
judgment-debtor 1 .’ The Code omits this provision. Section 267 
seems to do all that is needed. 

(G) Of sale and delivery of property. This branch of the 
subject is subdivided into (a) general rules ; (b) rules as to 
moveable property; (c) rules as to immoveable property. 

Of the general rules the most important are those contained 
in sections 287, 291 and 294. Section 287 requires that the pro- 
clamation of sale shall specify, not only the property to be sold, 
but also the revenue and incumbrances (if any) to which it is liable, 
the amount for the recovery of which the sale is ordered, and 
every other thing material for the purchaser to know. For the 
purpose of ascertaining the matters to be so specified, the Court 
is empowered to summon and examine such persons as it thinks 
necessary. 

Section 291 enables the Court to adjourn the sale where an im- 
mediate sale is likely to cause undue injury to the judgment-debtor 
and the postponement will not seriously prejudice the decree- 
holder 2 . 

Section 294 declares that no holder of a decree in execution of 
1 Proceedings, 1876, p. 253. 2 20 Suth. 130- 
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which property is sold shall, without the express permission of to pur- 
the Court, bid for or purchase the property. chase * 

The Code of 1859 provided (sec. 270) that the person who Rateable 
first attached property should be the first to be paid out of it division of 
even as against another creditor who had obtained a prior decree* 

This provision often led to unseemly scrambles for priority ; and 
it was frequently matter of accident, or of favour from the minis- 
terial officers of the Court, whether one of several decree-holders, 
all equally entitled, should be paid in full to the detriment of 
the others. The Select Committee therefore decided that there 
should be a rateable division among all the judgment-creditors 
up to the point when it becomes inconvenient to delay dealing 
with the assets; and section 295 accordingly declares that, whenever 
assets are realised in execution of a decree, and more persons 
than one have previously applied for execution of money-decrees 
against the judgment-debtor and have not been satisfied, the 
assets shall be divided rateably among them. But this general 
rule is qualified in cases where the property is subject to a mort- 
gage or charge. And it is only a rule of procedure, not affecting 
the civil rights of the parties 1 . 

The rules as to moveable property deal specially with the sale Moveable 
and transfer of negotiable instruments and shares in public com- P ro P ert y- 
panics (secs. 296, 301, 302) and with the delivery of property 
to which the judgment-debtor is entitled subject to a lien (sec. 

3 °°); In the case of any property not specially provided for 
the Court may make a vesting order (sec. 303). 

As to immoveable property, the Code provides that any Court Immove- 
other than a Court of Small Causes may order such property to able P r0 “ 
be sold in execution (sec. 304). When the property is a share ^ 

° lv ^ ed land, and two or more persons, one of whom is a 
co-sharer, respectively advance the same sum at any bidding, 

^ dd hig is deemed the bidding of the co-sbarer (sec. 310). 
le ° this is not only to keep out strangers, but to pre- 

veu sales from being damped by the subsequent action of co- 
* ar< j rS ' The decr ee-holder may apply to have a sale set aside 
n ie ground of material irregularity. No order to set aside 
hav b ^ ma( ^ e un l ess both judgment-debtor and decree-holder 
I e a an opportunity of being heard (sec. 313). The title to 
ie property vests in the purchaser, not from the date of the 
attiM nien *’ ** rom that °f the confirmation of the sale. The 
anc j p. me ^ m . a ^ ^ ave been months or years before the purchase, 

1Se ec ^ n °t to deprive the judgment-debtor of the owner- 
1 22 Suth. 98 : 4 Cal. 29. 
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ship of the property, but to place the property in custodia legi$ 
and to prevent the defendant dealing with it to the plaintiff’s 
prejudice. The purchaser is a stranger to the property till the 
date of his purchase, and there is no reason why he should be 
entitled to the rents and profits before that date. 

The Code of 1859 contained no check upon the unreserved and 
unqualified sale of the land of the debtor who could not pay. 
There was indeed one section (248) which provided that in certain 
circumstances the execution of a decree might be handed over to 
a collector. Whether it was intended to give the collector any 
discretionary power in such cases may be doubted ; but at all 
events, if this was intended, the intention was not clearly expressed, 
and the Courts had held that the collector was only a ministerial 
officer for carrying its decrees into effect. The result was that 
sales had gone on in a rigid mechanical way without even the 
check of an upset price, or of a power of adjourning the sale when 
there were few bidders, and with the common result that the 
property was bought in by the judgment-creditor himself at a 
great under-value b The present Code therefore not only provides, 
as we have seen, for adjourning the sale and preventing the decree- 
holder from buying; it also empowers the Local Governments 
to declare that, in any local area, the execution of decrees for sale 
of immoveable property shall be transferred to the collector, and 
to prescribe rules for the transmission, execution and re-trans- 
mission of such decrees (sec. 320). When the execution of a 
decree has been so transferred, the collector may (a) post- 
pone the sale so as to enable the judgment-debtor to raise the 
amount, or ( b ) raise the amount by letting or mortgaging the 
whole or part of the property, or (c) sell the property or so 
much thereof as may be necessary. Twelve sections (secs. 322- 
325 c) provide a procedure for the collector in exercise of this 
jurisdiction. 

(II) Of resistance to execution. The Code here deals with the 
cases where resistance to the execution of a decree for the posses- 
sion of property is caused by the judgment-debtor, or at his 
instigation (secs. 329, 330); by a claimant in good faith other 
than the judgment-debtor (see. 331) ; where the person dispossessed 
is not the judgment-debtor and disputes the right of the decree- 
holder to be put into possession (sec. 332); where the pm - 
chaser of any immoveable property sold in execution is resisted by 
the judgment-debtor or by some claimant in good faith (secs. 33 4 > 
335 )- 


1 Sir A. Ilobliouse’s speech, Proceedings, 1876, pp. 232, 233. 
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(/) Of arrest and imprisonment. The Code then provides for Arrest and 
the arrest of judgment-debtors and their imprisonment in the civil ^^tof 1 ' 
gaol. The Code here prohibits the breaking open of outer doors of judgment- 
dwelling-houses for the purpose of making arrests, and makes due debtors, 
provision regarding the entry into zan&nas. In the case of a decree 
for money when the debtor pays the amount of the decree and 
the costs of the arrest he is at once released. He is also released 
if he furnish sufficient security that he will appear when called 
upon and that he will within one month apply to be declared 
an insolvent (sec. 336). The State defrays the cost of maintaining 
criminal prisoners while in jail ; but in civil cases, no judgment- Subsist- 
debtor is arrested unless the decree-holder pays into Court such sum ^^nce 
as the Judge thinks sufficient for the subsistence of the judgment- 
debtor from his arrest until he can be brought before the Court. 

When he is committed to gaol, the Court fixes a monthly allowance 
for his subsistence to be supplied by the party on whose application 
the decree has been executed (sec. 339), and the judgment-debtor 
will he discharged on failure to pay the allowance (sec. 341, cl. d). 

Under the Code of 1859 a judgment-debtor might be imprisoned Imprison- 
for two years if the debt exceeded rs. 500, six months if it exceeded for 
rs. 50, and three months if it was rs. 50 or less. The Select 
Committee was strongly urged to abolish imprisonment altogether. 

Though it did not see its way to such a change, it greatly shortened 
those terms; and section 342 declares that no person shall be im- 
prisoned in execution of a decree for more than six months, or if 
the decree be for payment of a sum not exceeding 50 rs., for 
more than six weeks. It is desirable that the Indian legislature 
should follow the exampde of almost every civilised country 
in the world 1 , and get rid altogether of imprisonment for debt, 
which J. S. Mill called a barbarous expedient of a rude age, 

4 re pugnant to justice as well as to humanity/ Moreover, in India, 
the power to imprison for debt sometimes leads to gross abuses. It 
" aa stated by the Dekkhan Raiyats Commission — and the statement 
vhen quoted in the Viceregal Council 2 was not contradicted — that 
the terror of being put into a prison, even for debt, was so ex- 
tiaordinary and so unreasonable among the Native population, 
that they were willing to make any sacrifices, even in some 
ucoided instances to the extent of surrendering their wives and 

dur ^ c ^ er the York Civil Proce- to more than fifty dollars, and his 
>ire ode, § 3221, a debtor may be property is insufficient to satisfy the 
mpnsoned in one case only, viz. execution. 

ere his female servant recovers 2 Abstract of Proceedings, 1876, 
judgment for wages not amounting p. 271. 

VOL. U. 


E e 



4*8 


THE CODE OF CIVIL PROCEDURE. 


daughters to the creditor for immoral purposes, rather than be 
sent to jail ; and further, that it led to absolute slavery, and also 
to the execution of fresh bonds upon any terms whatever.’ 

All persons attested for and belonging to Her Majesty’s Indian 
Army are exempt from liability to be arrested for debt 1 ; and a 
soldier of Her Majesty^ European forces while serving as such is 
similarly exempt, unless the decree is for a sum exceeding £^ 0 
exclusive of costs 1 2 . 


Chapiter XX . Of Insolvent Judgment-debtors. 


The Code of 1859 contained the germ, but only the germ, of an 
insolvent law. It provided in sec. 271 that when a sale took 
place under a decree the proceeds should first be applied in paying 
the holder of that decree and then go rateably and without any 
priority among the other decree-holders. It then declared that 
an arrested debtor might apply for discharge on giving up all his 
property ; that if the Court discharged him, his person was not to 
be arrested again under the same decree ; and that the decree- 
holder was to be paid out of the proceeds of his property. But 
his person was not protected as against any debt other than that 
for which he had been arrested ; his property was not protected at 
all ; and the Court was not told what to do with his property 
after paying the decree-holder. These provisions were but little 
used, and indeed there was small inducement to the debtor to avail 
himself of them 3 . An insolvent law, if possible more imperfect, 
was provided for the Punjab by Act IY of 1872, secs. 24-31. 

Chapter XX of the Code of 1 882 contains a simple but complete pro- 
cedure in insolvency, adapted to the provincial Courts 4 . Any judg- 
ment-debtor arrested or imprisoned in execution of a decree for money 
(which includes a decree for damages), or against whose property ail 
order of attachment has been made in execution of such a decree, 
may apply to the District Court for a declaration of insolvency. Any 


1 Act V of 1869, Part III, (b). 
The Governor General, the Governors 
of Madras and Bombay, the members 
of their respective councils, the 
Lieutenant Governor of Bengal and 
the Judges of the High Courts are 
exempt from arrest by order of the 
•Presidency Small Cause Courts (Act 
XV of 1882, sec. 93). And the new 
Provincial Small Cause Courts Act, 

IX of 1887 (section 15 and sched. 

II, clauses I and 2), excepts from 

the cognisance of these Courts suits 


in which such orders could be 
made. 

2 44 & 45 Vic. c. 58, s. 144. 

3 Sir A. Hobhouse’s speech, 23rd 
February, 1875, Abstract of Pr°' 
ceedings. 

4 That it applies to debtors on the 
original side of the Presidency High 
Courts, see 11 Cal. 451 : 8 Mad. 276. 
But the jurisdiction in insolvency 
under 11 & 12 Vic. c. 21 still exists in 
the Presidency Towns. 
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holder of such a decree may also apply that the judgment-debtor 
may be declared an insolvent. The application sets forth, amongst 
other things, the particulars of the debtor’s property, the place in 
which it is to be found, his willingness to put it at the disposal 
of the Court, the particulars of all pecuniary claims against 
him, and the names and residences of his creditors. The Court 
fixes a day for hearing the application, and causes a copy to be 
served on the creditors, or, where the applicant is the decree- 
holder, on the judgment-debtor. O11 the day so fixed the Court 
examines the judgment-debtor as to his then circumstances and' as 
to his future means of payment, and hears the creditors in oppo- 
sition to his discharge. If the Court is satisfied that the statements 
in the application are substantially true, and that the debtor has not 
with intent to defraud his creditors concealed or transferred any part 
of his property since the institution of the suit in which was passed 
the decree in execution of which he was arrested or imprisoned, that 
he has not recklessly contracted debts or given an unfair preference, 
and that he has not committed any other act of bad faith regarding 
the matter of the application, the Court may declare him to be an in- 
solvent, and may either discharge him, or appoint a receiver of his 
property. The creditors then prove their debts: the Court frames a 
schedule of such persons and debts ; and the declaration of insolvency 
is deemed to be a decree in favour of each creditor for his debt. But 
a partner in an insolvent firm is not entitled to prove in competition 
with its creditors. The order appointing a receiver vests in him all 
the insolvent’s property, except necessary wearing apparel, and other 
nngs exempted from attachment and sale in execution of a decree. 

1 lie receiver then gives security and collects the assets, and on Discharge 
ns cei lying that the insolvent has placed him in possession of inso1 ' 
icreof, the Court may discharge the insolvent on such conditions V<mt ‘ 
jj fit (sec. 355]). The receiver then proceeds to convert Duty of 

1C property into money, and to pay thereout (1) debts etc. reoeiver - 
‘ U ! , _ lusolv eiit to Government, (2) the decree-holder’s costs, 

,, 3) , bts secured by mortgage of the insolvent’s property, 
rate. I P dlstnbutes the balance among the scheduled creditors 
andV y i ) CC ° rdlllg to tiie amounts of their respective debts 1 , 

Court t aiUS iemunera ^ 0IX a commission to be fixed by the 
distribut d eX< ? e< ^ n 8 ** Ve ^ er cent * 0n ^ ie amount of the balance 
or ey ’ 11 ^ ie case a large balance, a commission of three 

the smrd P er cen f* is sufficient. The receiver, lastly, delivers 
j US? 1 aii y> to the insolvent or his legal representative. 

12 7 , 144 ^ Ue k° m * ns °!vent contributories, see Act VI of 1882, secs. 125, 
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An insolvent when discharged cannot be arrested or imprisoned 
on account of any of the scheduled debts ; but his property, except 
what' is vested in the receiver and except the particulars exempted 
from attachment and sale, is liable to attachment and sale, until 
the debts due to the scheduled creditors are satisfied to the extent 
of one- third, or until the expiry of twelve years from the date of 
the order of discharge (sec. 357). When the amount of the 
scheduled debts is only rs. 200 or less, the Court may declare the 
insolvent absolved from further liability. A similar declaration 
must be made after the scheduled debts have been satisfied to the 
extent of one-third, or after the expiry of twelve years from the 
order of discharge. 

In the case of a dishonest applicant for a declaration the Court 
must, if any of his creditors so require, sentence the applicant 
to imprisonment for a term not exceeding a year, or it may , 
if it thinks fit, send him to the Magistrate to bo dealt with 
according to law. 

The foregoing provisions are intended only for natural persons. 
For the case of an insolvent company provision is made by Act VI 
of 1882. 


Part II. Of Incidental Proceedings. 

The Code here deals with the following subjects : the death, 
marriage and insolvency of parties (secs. 361-372): the with- 
drawal and adjustment of suits (secs. 373-375) ; payment into 
Court (secs. 376-379); requiring security for costs (secs. 380-382). 
and issuing commissions (secs. 383-396). 

Death, The rules as to the procedure in suits when a party dies, marries, 

aiuUnfol or becomes insolvent were originally taken, with some modifications, 
vency of from the Common Law Procedure Act, 1854 (15 & 16 Vic. c. 76); and 
parties. see Order xvii. r. 1. The Code does not here provide that suits shall 
not become defective by the assignment, creation or a devolution 
of any estate or title pendente lite. But see as to such assignments 
the Transfer of Property Act, sec. 5 2 1 : Seear v. Lawson 2 , and Kino 
v. Rudkin 3 . 

With- The rules as to withdrawal of suits apply to suits at any stage, 

adji^tment whether m the original or appellate Courts, and even to proceed- 
of suits. ings in execution 4 . They correspond with the English Order (xxvi) 
as to discontinuance. But though the Code allows the plaintiff to 
abandon part of his claim, it does not, as it ought, permit him to 

1 Vol. I. of this work, p. 766. 3 16 Ch. D. 121. 

3 6 Ch. D. 160, and see Campbell v. Holyland, 7 Ch. D. 166. 

4 5 Mad. H. C. 298. 
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discontinue liis suit against one or more of the defendants, while 
continuing his suit against the rest. The Code is also defective in 
not providing for giving to the defendant notice of the plaintiff’s 
withdrawal or abandonment \ so that the defendant may show cause 
whv the requisite permission should not be granted. It should also 
provide here for striking out, on the application of the defendant, 
the whole or any part of his alleged grounds of defence. 

The provisions as to payment into Court apply to every suit for Payment 
debt or damages. The payment amounts to an admission of the mto Courfc * 
claim in respect of which it is made, and there is no power (as 
there is under the English Order xxii. r. 1) to pay money into 
Court with a defence denying liability. Provision is made in section 
379 for the two cases (a) where the plaintiff accepts the deposit as 
satisfaction in part, and ( b ) where he accepts it as satisfaction in full. 

The other incidental proceedings here dealt with are: requiring Requiring 
security for costs where the plaintiff resides out of or leaves ^'costs 
British India and does not possess sufficient immoveable property 
in that country 2 , and issuing commissions. 

Commissions are of four kinds ; to examine witnesses (secs. Cominis- 
3K3-39 1 ); to make local investigations (secs. 392-393); to slons * 
examine accounts (secs. 394—395) ; and to make partition of 
immoveable property (sec. 396). 

Most of the provisions for commissions to examine absent wit- To 
nesses were adapted by the framers of the Code of 1859 from Act ^tnesses. 
VII of 1841. The present Code provides here for four classes of 
witnesses : 

(1) persons resident within the jurisdiction of the Court who 
are exempted under section 640 or 641 from attending the Court, or 
who are from sickness or infirmity unable to attend it (sec. 383) ; 

(2) persons resident beyond the jurisdiction ; 

(3) persons about to leave the jurisdiction before the date on 
which they are required to be examined in Court ; and 

(4) officers of Government who cannot attend the Court 
without detriment to the public service (sec. 386). 

Commissions to examine the first class of witnesses may be 
issued to any proper person (sec. 385) : commissions to examine 
the other classes must be issued either to a Court within whose 
jurisdiction the witnesses reside or to a pleader of a High Court 
(sec. 386). Unless under the circumstances mentioned in section 
39 °, evidence taken under a commission cannot be read as evidence 

2 ^ 2I1 * the Code gives no power to require 

here a suit is brought by col- the plaintiff to furnish security ; see 
U81on or instigation of a third party Fulton, 157, per Peel C.J. 
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in the suit without the consent of the party against whom it is 
offered. Section 400 requires the Court to direct the parties to 
appear before the Commissioner. This dispenses with the necessity 
of giving the other side notice of the issue of a commission. 

The English statute 22 Vie. c. 20 provides for taking evidence 
in suits and proceedings pending before the chartered High Courts 
in places out of their jurisdiction. 

2. For The sections as to commissions for local investigations were 

local in ves- f oun( ] e( j on three 0 \ d regulations \ In suits relating to disputed 
tigations. . , . 

boundaries, it is sometimes necessary that an actual inspection 

and investigation on the spot should be made, either by the judge 
liimself or by a trustworthy commissioner in his stead. There lias 
always been some difficulty in finding persons on whom sufficient 
reliance may be placed for making these investigations ; and the 
commissioner employed is often accused by one of the parties, 
and sometimes with truth, of having been corrupted by the other. 
Cases of greater complexity occur where there is reason to fear that 
he may have been tampered with by both. Before the Code of 
1859 was enacted this difficulty was aggravated by the fact that 
the commissioner, though appointed to take the examination . 
of witnesses and to make plans of localities, could not himsell ho j 
examined as a witness. The latter part of section 180 of Act VIII 
of 1859 (= sec. 393 of the present Code) removed this difficulty, 
by allowing the commissioner to be personally examined as a ! 
witness, though, to prevent him from being unduly harassed, the 
permission of the Court is made a condition precedent to his exam- 
ination by a party. In the Bengal Presidency, 6mins, or Native 
commissioners employed under Act XII of 1856, are usuall) 
deputed to make investigations under these provisions. 

3. To The sections as to commissions to examine accounts are employed 

examine w ] ien a party desires to use in evidence something more than the 

particular entries referred to in section 62 of the Code; and they 
should be read in connexion with the Evidence Act, section 65, cl. ({/)• 

4. To make The sections as to partition relate only to property not paying 
partitions. reyerme to Government. Partitions of immoveable property pnymg 

revenue are left to be dealt with by various local laws relating to 
this subject 2 . 


1 Ben. Reg. 4 of 1793, sec. 17: 
Mad. Reg. 3 of 1802, sec. iS : Bom. 
Reg. 4 of 1827, sec. 31. 

a See in Bombay, Bom. Act V of 
1879, secs. 1 13, 1 14, 117; in the 

Lower Provinces, Ben. Act VIII of 


1876; in the N. W. Provinces, Act 
XIX of 1873; in the Panj;ib, Act 
XXXIII of 1871, sec. 65 (2); 1 * 111 
Oudh, Act XVII of 1876; in the 
Central Provinces, Act XIX of 1863 • 
in Ajmer, Reg. II of 1877* 
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Part III. Of Suits in Particular Cases. 

This Part contains eight chapters relating to the following 
subjects: suits by paupers (secs. 401-4 15); suits by or against 
Government or public officers (secs. 416-429); suits by aliens and 
by or against foreign and native rulers (secs. 430-434); suits by 
or against corporations and companies (secs. 435, 436) ; suits by 
or against trustees, executors, and administrators (secs. 437“439) 1 
suits by or against minors and persons of unsound mind ; (secs. 
440-464) ; suits by or against military men (secs. 465-469) ; and, 
lastly, interpleader suits (secs. 470-476). 


Suits by Paujyers. 

The right to sue in forma pauperis is founded on a statute of 
Henrv VII, which provided that every poor person having cause 
of action should have, by discretion of the Chancellor, writs 
original and writs of subpoena free of charge. The Indian 
legislature dealt with the subject by Act IX of 1839 1 . I* 1 England 

the amount which excludes the operation of the rules as to paupers 
was formerly £5, but is now X25 2 . The Code of Civil Procedure 
defines a pauper as a person not possessed of sufficient means to 
enable him to pay the court-fee prescribed for the plaint, or not 
entitled to property worth rs. 100 other than necessary wearing 
apparel and the subject-matter of the suit 3 . A pauper cannot sue 
for loss of caste, libel, slander, abusive language or assault (sec. 
402) ; but, subject to these restrictions, he may bring and prose- 
cute all suits ex delicto as well as ex contractu 4 . His appli- 
cation for leave to sue as such will be rejected when it appears 
that he has entered into any champertous agreement (sec. 407). 
So he will be dispaupered if, after being allowed to sue as a pauper, 
he enters into a similar agreement (sec. 4 1 4). Where his application 
to sue as a pauper in respect of any right has been rejected on 
this or any other ground mentioned in section 407, he cannot sue in 
the ordinary way in respect of such right unless he first pays the 
costs incurred by Government in opposing his application (sec. 413). 

In England, no one can sue as a pauper unless he has laid a 
case before counsel for his opinion whether or not he has reasonable 


1 There had been Regulations on 
the subject: Ben. Reg. 28 of 1814: 
Mad. Reg. VII of 1818, &c. : Bom. 
Reg. VI of 1827. 

2 Order xxvi. r. 22. 

In Bengal, Civil Court Amins 

ma } be employed to ascertain the 


means of persons suing in forma 
pauperis , Act XII of 1856, sec. 5, cl. 5. 

4 Fulton, 386, where the defendant 
was allowed to defend in forma 
pauperis an action of trespass for an 
assault. 
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grounds for proceeding and (one must suppose) obtained an 
opinion in his favour. When he is admitted to sue or defend 
as a pauper the Court may assign a counsel or solicitor, or both 
to assist him ; and any one taking or seeking any remuneration for 
conducting his case is guilty of a contempt (Order xvi. rr. 23, 
26, 2 7). The Code provides (secs. 406, 407) for examining the 
pauper or liis agent, and for rejecting his application if his allega- 
tions do not show a right to sue. But there is nothing in the 
Code corresponding with the second and third of the English rules. 

A pauper plaintiff may, apparently, be required under section 
380 to give security for costs l . As to the discretion of the judges 
of the Presidency Small Cause Courts to remit the costs of paupers, 
see Act XV of 1882, sec. 74. 

Suits by or against Government . 

The Courts of Small Causes have no jurisdiction in suits con- 
cerning any act ordered or done by the Governor General in 
Council or the Local Government 2 . But save as aforesaid, 
suits against the Government or public officers may be instituted 
in any Court however inferior. Two months’ previous notice 
must be given (sec. 424), and no warrant of arrest can be issued 
without the consent of the District Judge (sec. 425). 

Suits by Aliens. 

The Code then lays down rules as to when private aliens and 
foreign States may sue in the Courts of British India (sec. 430). 
Alien friends may always sue 3 : alien enemies only when they 
reside in British India with the permission of the Government. 
A foreign State may sue provided it has been recognised by 
Her Majesty or the Government of India, and the object of 
the suit is to enforce the private, as distinguished from the 
political 4 or territorial, rights of the head or of the subjects 
of that State (sec. 431). If a foreign chief become a suitor 
in our territories he may fairly be subjected to the incidents of 
the position he has chosen to assume. But in order to protect 
the dignity of such personages and to avoid awkward com- 
plications, the Code bars suits against sovran princes, ruling 
chiefs, ambassadors and envoys, except with the consent of 
Government, exempts their persons from arrest, and declares that 

1 See Burke v. Liclwell , 1 Jo. & 4 That infringing aprerogative right 

Lat. 703. of a foreign state does not constitute 

2 See Act XV of 1882, sec. 19, Act a cause of action, see Emperor of 

IX of 1887, sec. 15, and Sched. II. Austria v. Day, 3 D. F. & J. 217, 

8 See the Naturalization Act, per Turner L.J. 

XXX of 1852, sec. 8. 



INTRODUCTION. 


425 


no decree shall be executed against their property unless with a 
like consent (sec. 433). The Code also provides (sec. 434) for the 
execution in British India of the decrees of the Courts of such 
Native States as the Governor General in Council declares worthy 
of this privilege. 

Suits by and against Corporations and Comp>anies . 

The chapter on suits by and against corporations and com- 
panies authorised to sue and be sued in the name of a trustee pro- 
vides for the subscription and verification of the plaint (sec. 435), 
and for service of the summons on a corporation or company (sec. 
436). Explanation II to section 17 declares where, for the pur- 
pose of determining the forum, a corporation or company shall be 
deemed to carry on business. The Court may require the personal 
appearance of any principal officer of the corporation or company, 
able to answer material questions relating to the suit. Section 
124 provides for delivering interrogatories to any member or 
officer of a litigant corporation. 

As to the remedies against a corporation which neglects a 
statutory duty, see 3 Mad. 209, 210. Injunctions against a cor- 
poration are binding on its members and officers (sec. 495). In 
England any judgment or order against a corporation which it 
wilfully disobeys may, by leave of the Court, be enforced by 
writ of sequestration against the corporate property, or by attach- 
ment against the directors or other officers, or by writ of seques- 
tration against their property (Order xlii. r. 31). 

Special provisions as to suits by and against literary, scientific, 
and charitable societies registered under Act XXI of i860 are con- 
tained in that Act, sections 6, 7, 8. 

Suits by and against Trustees and Executors . 

In the chapter relating to suits by and against trustees, executors 
and administrators, the Code, first, provides that in suits concerning 
trust-property, the trustee shall represent the beneficiaries, and 
that, unless the Court otherwise directs, they need not be made 
parties (sec. 437). This is equivalent to 15 & 16 Vic. c. 86, s. 
42, and Order xvi. r. 8. The Court will order the beneficiaries 
to be made parties when the trustees etc. are wholly uninterested 
in the matter 1 , or have an adverse interest therein 2 . The Code then 
directs that, when there are several executors or administrators, 

1 Clegg x.Rotvland, L. It., 3 Eq. 373 * 

3 Payne v. Parker, L. R., I Chan. App. 327. 
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they must all he made parties to a suit against one or more of them 
(sec. 438), except in the case of executors who have not proved 
and administrators who are outside the jurisdiction. It, lastly, 
declares that, unless the Court otherwise directs, the husband 
of a married administratrix or executrix shall not be a party to 
a suit by or against her (sec. 439). 

Suits by and against Minors and Lunatics. 

The chapter on suits by and against minors and persons of un- 
sound mind is substantially taken from the rules of the High 
Court at Fort William, dated 10th June, 1874. But the Code 
allows married women to act as next friends (sec. 445), and the 
Court is in every case, on being satisfied of a defendant’s minority, 
to appoint a guardian ad litem (sec. 443) ; and no order to change 
a minor’s pleader is required. Nothing in the greater part of 
this chapter applies to minors or persons of unsound mind for 
whose person or property a guardian or manager has been appointed 
by a Court of Wards or by the Civil Court under any local law. 

As to redemption suits on behalf of minor mortgagors, see Act IV 
of 1882, sec. 91, cl. (d) : as to suits by minors in the Matrimonial 
Court, Act IV of 1869, sec. 49 : as to suits in Presidency Courts 
of Small Causes by a minor for wages, piece-work or work as a 
servant, Act XV of 1882, sec. 32. 

Suits by and against Military Men . 

The chapter (XX) on suits by and against military men pro- 
vides that where a party to a suit is an officer or sojdier, is actually 
serving as such, and cannot obtain leave of absence, he may authorise 
any one to sue or defend in his stead. The necessary power of 
attorney is exempted from the court-fee. The Code then contains 
provisions as to the signature etc. of this authority, and as to the 
powers of persons so authorised, and as to service of process upon 
them or upon defendant officers and soldiers (secs. 467, 468). The 
chapter ends with a section providing for execution of process 
within the limits of a cantonment or garrison. 

Interpleader . 

The chapter on interpleader (XXXIII) is substituted for Act 
VIII of 1841 (= 1 & 2 Wm. IV. c. 58), which was accordingly 
repealed by Act X of 1877. It shows when an interpleader suit 
may be instituted (sec. 470); what the plaint must state (sec. 471); 
when the thing claimed must be paid into Court (sec. 472); the 
procedure at the first hearing (sec. 473) ; when agents and tenants 
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can compel their principals or landlords to interplead (sec. 474); 
how the plaintiff's costs may be secured (sec. 475) ; and, lastly, the 
procedure where the defendant in an interpleader-suit is actually 
suing the stakeholder in another suit (sec. 476). This last pro- 
vision is somewhat at variance with Lord Cottenham’s doctrine 
that the plaintiff must not be under any liabilities to either of the 
defendants beyond those which arise from the title to the pro- 
perty in contest *. 

Under the English Interpleader Acts the common-law Courts 
could only compel interpleader where one of the claimants had 
actually commenced an action against the stakeholder. The Code 
follows the practice in this respect of the equity Courts. 

On the other hand, the Code differs from the old equity practice, 
and follows that of the common-law Courts, in allowing a bailee 2 
to cause his bailor to interplead with a third party claiming the 
subject-matter by an adverse independent title. Section 474, how- 
ever, prohibits an agent and a tenant from compelling bis principal 
and landlord to interplead with any person claiming otherwise 
than through the principal and landlord. 

The English Courts have ruled that the Crown cannot be made 
to interplead ( Candy v. Maugham , 1 D. & L. 745), and the Indian 
Courts would probably follow this ruling. But it would not 
apply to the Secretary of State for India in Council, who stands in 
the place of the East India Company. 

30 & 31 Vic. c. 142, s. 31 provides in England for an interpleader 
where claims are made in respect of goods taken in execution 
or the proceeds thereof. There is no such provision in India. 

Part IV. Provisional Remedies. 

We now come to the provisional remedies which may be required 
to prevent the defendant absconding, and property disappearing 
or being wasted pending litigation. The Code here deals with 
the following subjects : arrest before judgment; attachment before 
judgment ; compensation for improper arrests or attachments ; 
temporary injunctions; interlocutory orders; and, lastly, the ap- 
pointment of receivers. 

Arrest and Attachment before Judgment. 

The sections (477-482) as to arrest before judgment correspond Arrest 
with the English Order lxix, and supersede the writ of ne exeat 
regno. They apply to every suit — in tort as well as in contract — 

1 See Craivshay v. Thornton, 2 My. & Cr. 1, 19. 

2 e.g. a wharfinger. 
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except suits for the possession of immoveable property, and they 
enable the Court, on the application of the plaintiff, to arrest the 
defendant and compel him to give security for appearing to answer 
any decree that may be passed against him. A similar power is 
given by the Companies Act (VI of 1882, sec. ,164) when a con- 
tributory is about to abscond or to remove or conceal property. 

Sections 483-490 enable the Court on the application of the 
plaintiff to require the defendant to give security to satisfy the 
decree, and, in default, to have his property attached. Provision 
is made (sec. 491) for compensating the defendant for an improper 
arrest or attachment. 

Injunctions and Interlocutory Orders . 

The sections on injunctions (492-497) deal only with temporary, 
or, as they are sometimes called, provisional injunctions. The 
subject of perpetual injunctions is treated in the Specific Relief 
Act, secs. 3 2-5 7 \ A temporary injunction may be granted in 
three cases: (1) where any property in litigation is in danger of 
being wasted, damaged or alienated by any party to the suit, or 
wrongfully sold in execution of a decree; (2) where the defendant 
threatens or is about to remove or dispose of his property with 
intent to defraud his creditors; and (3) where the plaintiff sues to 
restrain the defendant from committing a breach of contract or other 
injury (secs. 492, 493). The imprisonment by which injunctions 
under this chapter are enforced cannot exceed six months (sec. 493). 
In all cases except those of great urgency, the Court must before 
granting an injunction cause the application for it to be notified 
to the opposite party (sec.' 494). Where an injunction has been 
issued on insufficient grounds, compensation not exceeding rs. 1000 
may be given to the defendant (sec. 497). 

An interlocutory order may be made to sell perishable articles, 
and for the detention, preservation or inspection of any property 
the subject of a suit. For these purposes the Court may permit 
the entry on or into any land or building in possession of any 
party to the suit, the taking of samples, and the trial of experiments. 
The sections (498-500) on this subject correspond with the English 
Order xxxii. rules 2, 3 and 4. 

Receivers. 

Chapter XXXVI provides for the appointment of a receiver when- 
ever the Court thinks it necessary for the realisation, preservation, 


1 See Vol. I. of this work, pp. 937, 983-990. 
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or better custody or management of any property in litigagation 
or under attachment 1 . The Court commits the property to the 
receiver’s custody or management if necessary, and removes the 
person in possession of such property. But it would seem that 
the receiver has title even before the security is perfected 2 . The 
receiver gives such security as the Court thinks fit, passes his 
accounts, pays the balance due from him, and is responsible for 
any loss occasioned to the property by his wilful default or gross 
negligence. In exercising these powers where the applicant is a 
creditor, the Court should have regard to the amount of the debt 
claimed by him, to the amount which may probably be obtained by 
the receiver, and to the probable costs of his appointment (Order 
1. r. 15 a). The jurisdiction under this chapter requires much 
judgment in its exercise, and is therefore confined to High 
Courts and District Courts. The lower Courts, moreover, 
have not a sufficient field open to them for selecting proper 
receivers. 

The appointment of a receiver may be made at the instance of 
any party, and the defendant, for example, need not bring a cross- 
suit 3 . 


Part V. Of Special Proceedings. 

The Code then deals with four kinds of special proceedings not 
of the nature of regular suits. These proceedings are : reference 
to arbitration ; proceedings on agreement of parties ; summary 
procedure on negotiable instruments ; and suits relating to public 
charities. 

The provisions of the Code as to reference to arbitration (secs. Reference 
506-526) are ultimately founded on the Common Law Procedure Act, ^ 0 ^ rbltra ’ 
1854, secs. 3-10, which, however, deals with compulsory references. 

The Code here provides for the case in which the parties to a suit 
desire that any matter in difference between them in the suit be 
referred for arbitration. They apply in writing for an order of 
reference. They nominate the arbitrator, or if they cannot agree 
with respect to the nomination, or the person named refuses to 
act, the Court nominates (sec. 507). The Court makes an order 

1 As to the appointment of a re- panies Act, VI of 1882, sec. 141. 

ceiver by a mortgagee, see Act 2 See in England, Edwards v. Ed - 
XXVIII of 1866, sec. 6 (supra, Vol. I. wards, 2 Ch. D. 291 : Ex p. Evans, 

P- 817)- That a receiver cannot be 13 Ch. D. 252. 

appointed for property in the hands 3 See in England, Sargant v. Read , 
of an official liquidator, see the Com- I Ch. D. 600. 
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of reference, specifying a time for delivering the award, and, 
when there are two or more arbitrators,* providing, by appoint- 
ment of an umpire or otherwise, for difference of opinion among 
them (sec. 509). The Court issues the same process to the parties 
and witnesses whom the arbitrators desire to examine as it may 
issue in suits tried before it (sec. 513.) The arbitrators may state a 
special case (sec. 517.) The Court may correct the award in certain 
cases (sec. 5 1 8). It may also remit awards for reconsideration (sec. 
520), and an award remitted becomes void if the arbitrators refuse 
to reconsider it. But no award can be set aside except where the 
arbitrator or either party has been guilty of certain misconduct, 
or the award has been made after the Court has superseded the 
arbitration (sec. 522). If the Court sees no cause to remit the 
award and there is no application to set it aside, the Court gives 
judgment accordingly, and thereupon follows a decree, from which 
no appeal lies except in so far as it is in excess of, or not in ac- 
cordance with, the award (sec. 52 2). The object of this is to give 
finality to proceedings in arbitration h 

The Code also provides for filing in Court agreements to refer to 
arbitration (secs. 523, 524) and awards made in matters referred to 
arbitration without the intervention of a Court (sec. 524). Compare 
the English rules as to making a voluntary submission to arbitra- 
tion a rule of one of the superior Courts, 3 & 4 Win. IV. c. 42, s. 
29, and 17 & 18 Vie. c. 125, s. 17. 

The Indian Courts have power to make orders of reference also 
in suits relating to religious endowments 1 2 and in suits against 
Dekkhan agriculturists 3 . 

Persons claiming to be interested in the decision of any question 
of fact or of law may enter into an agreement in writing stating 
the question in the form of a case for opinion, and providing that 
upon the finding of the Court thereon, certain money shall be paid 
or property delivered by one of them to the other, or that one or 
more* of them shall do or refrain from doing some other specified 
act (sec. 527). The agreement is filed as a suit in the Court of 
the lowest grade having jurisdiction in the matter to which it 
relates ; and the case is heard and disposed of as a suit (secs. 
529-531). 

These provisions correspond with the English rules as to stating 
questions of law in the form of a special case (Order xxxiv. rr. 
1-8). But the Code provides for stating questions of fact as well 


1 4 All. 286, per Straight J. 3 Act XX of 1863, sec. 16. 

a Act XVII of 1879, sec. 15. 
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as of law. On the other hand, the Code does not enable a Judge 
to raise a question of law by special case or otherwise without con- 
sent, and there is no provision (such as is contained in the English 
rule 4) as to special cases in matters to which a married woman, 
minor, or person of unsound mind is a party. 

Chapter XXXIX^provides a summary procedure on negotiable Summary 

instruments unless the defendant shows a defence on the merits P roce( l ure 

. . . on nego- 

witliin a specified time. It applied in the first instance only to the tiable in- 
High Courts and Courts of Small Causes in the three Presidency- struments. 
towns, and to the Courts of the Recorder of Rangoon and the 
Judge of Kardchi. But it may be extended by the Local Government 
to any other Court having ordinary original civil jurisdiction, and it 
has been so extended in the Madras Presidency, to all the District 
Mun sits’ Courts, and in Burma, to the Courts of the Judge of 
Maulmain, and the Deputy Commissioner of Akyab. It corresponds 
with 18 & 19 Vic. c. 67, which Sir Henry Maine had introduced 
into India as Act V of 1866. In accordance with a decision of 
Bramwell B. on the English statute, the Code here declares that the 
defendant need not pay into court the sum mentioned in the sum- 
mons unless his defence is not prima facie sustainable, or there is 
reasonable doubt as to its good faith. 

Suits under this chapter must be brought within six months 
from the time the instrument sued on becomes due and pay- 
able h 

The principle embodied in 18 & 19 Vic. c. 67 has recently 
been extended 1 2 in England to actions for the recovery of land by 
landlords against tenants holding over or persons claiming under 
such tenants ; and it seems worthy of consideration whether there 
should not be a similar extension in India, so far as regards the 
houses, gardens, mines and quarries to which the Transfer of 
Property Act, chap, v, applies. 

Chapter XL deals with suits relating to trusts created for Public 
public charitable or religious purposes. The Supreme Courts charities, 
in the Presidency-towns had an equitable jurisdiction over 
charities, and under 53 Geo. Ill, c. 155, s. 111, the Advocate 
General had the right to appear and represent the Crown in 
informations for the administration of charitable funds 3 . This 
jurisdiction the present High Courts inherited. But the pro- 
vincial Courts had no such jurisdiction. The Code here pro- 
vides that in case of breach of trust for a public charitable or 

1 See the Limitation Act, infra, Sohed. II, art. 5. 

J See Order xiv. r. i. 3 See 4 Moore, I. A. 190. 
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religious purpose, or whenever the direction of the Court is deemed 
necessary for the administration of such a trust, the Advocate 
General or two or more persons directly interested in the trust 
may sue, either in the High Court or the District Court, for a decree 
appointing new trustees and otherwise dealing with the administra- 
tion of the trust. 

To a suit under this chapter by private beneficiaries the Code 
requires the consent of the Advocate General or (outside the Presi- 
dency-towns) the Collector, or such officer as the Local Government 
appoints in this behalf. 

Part VI. Of Appeals. 

The first five Parts of the Code deal, as we have seen, with suits 
and other proceedings in a Court of first instance. But the un- 
successful party may be (and in India, as a rule, is) dissatisfied with 
the decision of that Court. In such case he generally has the right 
to appeal to a superior tribunal. If, then, he exercises that right, 
and either party is dissatisfied with the decision of the appellate 
Court, he may, as a rule, have a second appeal to the High Court. 
Lastly, from the decision of the High Court on this second appeal 
there may, in certain cases, be an appeal to the Queen in Council. 

Part VI accordingly contains five chapters dealing with the 
following classes of appeals : appeals from original decrees (secs. 
540-583) ; appeals from appellate decrees, otherwise called second 
appeals (secs. 584-587); appeals from orders (secs. 588-591); 
pauper appeals (secs. 592, 593) ; and, lastly, appeals to the Queen 
in Council (secs. 594-616). 

Appeals from Original Decrees . 

The Code here begins by declaring that appeals shall lie from 
all decrees (as defined in sec. *2) of the Courts of first instance, 
unless when such appeals are expressly barred by the Code itself 1 
or some other law, such, for example, as the Limitation Act 2 , and 
the Acts relating respectively to Courts of Small Causes 3 , to sum- 
mary suits for possession of immoveable property 4 , to the trial of 
claims for waste lands 6 . The procedure on appeal is of extreme 

also the bars in Act XXI of 1866 
(Native Converts’ Marriages), sec. 
29: Act XV of 1872 (Christian 
Marriages), sec. 46 ; and the following 
local enactments: Act XVII of 1879 
(Dekkhan Agriculturists), sec. 33 * 
Bengal Act VII of 1876, sec. 62 : 
Mad. Reg. XIV of 1816, sec. 5. 


1 See secs. 283, 332, 629.. 

2 Act XV of 1877, sec. 4 > an d 
Sched. II, Nos. 151, 152, 153, 156. 

3 Act XV of 1882, secs. 37, 39: 
Act IX of 1887, sec. 27. 

4 Act I of 1871, sec. 9 ; see Vol. I. 
of this work, pp. 948-949. 

* Act XXIII of 1863, sec. 14. See 
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simplicity. The appellant presents a memorandum, accompanied 
by a copy of the decree appealed against. The Code lays down 
rules as to the form and contents of this memorandum (sec. 541), 
and forbids the appellant to urge, without the leave of the Court, 
any ground of objection not set forth therein (sec. 542). To stop 
the practice of presenting appeals merely for the purpose of 
delaying execution, the Code declares (sec. 545) that execution 
of a decree is not stayed by reason only of its having been appealed ; 
but the appellate Court may stay execution when substantial loss 
may otherwise result to the appellant, and he applies without 
unreasonable delay and gives security for performing such decree 
as may ultimately be binding on him. Sections 548-570 prescribe 
the procedure after the appellant’s memorandum is admitted. 

The Code is so framed as to enable the parties to conduct their 
own business at the expense of as little personal inconvenience 
as possible. It is necessary, therefore, that they should have due 
warning when the Court is able to proceed with the hearing of 
the cause. To afford them reasonable time for preparation and for 
instructing their professional agents if they choose to employ any, 
a day is fixed for hearing the appeal, so as to allow the respondent 
sufficient time to appear and answer (sec. 552), and notice of 
the day so fixed must be published and served on him (sec. 553). 

If a party neglects to appear on the day so fixed, the consequence 
is judgment by default in the case of the appellant, and proceeding 
ex parte in the case of the respondent (sec. 556). This is as near 
an approach to the practice in original suits as the different 
nature of an appeal admits of. Sections 571-578 contain rules Judgment 
as to the judgment in appeal. In order that the litigants may in a PP eft l* 
understand the grounds of the decision, and exercise, if they see 
fit, the right of second appeal 1 , section 574 requires the judgment 
to state the points for determination, the decision thereupon, 
the reasons for the decision, and, when the decree appealed 
against is reversed, tlie relief to which the appellant is entitled. 

This last provision was suggested by Sir B. Peacock’s ruling in 
Bdl y. Gurudas Roy, 1 Ben. A. C. 50. 

When the appeal is heard by two judges who differ in opinion Difference 
on a point of law, the appeal may be referred to one or more of the °f °P ,n i on * 
other judges of the same Court, and is decided according to the 
majority (if any) of all the judges who have heard the appeal, 
including those who first heard it. Where there is no such 
majority which concurs in a judgment varying or reversing the 
decree appealed against, such decree is affirmed (sec. 57 5). NTo decree 
1 10 Cal. 935, per Field J. 
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can be reversed or substantially varied in appeal, on account of any 
error, defect or irregularity not affecting the merits of the case or the 
jurisdiction of the Court (sec. 578). This provision, which resembles 
that in the Code of Criminal Procedure, section 537, has lately been 
modified by sec. 11 of the Suits Valuation Act, VII of 1887 \ 

The decree in appeal is then dealt with (secs. 579-583). A 
decree of affirmance should contain, in addition to the particulars 
mentioned in section 579, so much of the decree below as it is in- 
tended to supersede, and thus avoid the necessity of a reference to the 
superseded decree 2 . 

Second Areals. 

■ The Code then treats of second appeals 3 , i. e. appeals to the High 
Court from appellate decrees by subordinate Courts. Such appeals 
lie on the following grounds and no others (secs. 584, 585) : — 

(a) the decision being contrary to some specified law — i.e. legis- 
lative enactment — or usage having the force of law — i. e. the 
common or customary law of the country or community 4 : 

( h ) the decision having failed to determine some material issue 
of law or usage having the force of law : 

(c) a substantial error or defect in the prescribed procedure, 
which may possibly have produced error or defect in the decision 
of the case on its merits. 

In order to cause finality in petty litigation relating to moveable 
property, the Code then provides that no second appeal lies in any 
suit of the nature cognisable in Courts of Small Causes (as to which 
see Act IX of 1887, sec. 15), when the amount or value of the sub- 
ject-matter of the original suit does not exceed rs. 500 (sec. 586). 

Appeals from Orders. 

The next chapter (XLIII) enumerates the orders under the Code 
from which alone appeals lie. All orders based on such appeals 
are final. An appeal is allowed (sec. 588, cl. 29) from any order 
inflicting a penalty on account of a contempt committed in the face 
of the Court, even though the person affected by the order is not a 
party to the suit. , 

Pauper Appeals. 

Pauper appeals are dealt with by Chapter XLIV. Applications 
for permission to appeal as a pauper will be rejected unless the 
Court on perusing the judgment and the decree appealed against 
sees reason to think the latter * contrary to law or to some usage 
having the force of law V or is otherwise erroneous or unjust. 

1 See infra, next after the Court appeals’ and ‘special appeals’ are 

Fees Act. discarded. 

2 14 Moo. I. A. 492. 4 7 All. 653, per Petheram C.J . 

a The old misleading terms * regular 
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The next chapter (XLY) deals with appeals to the Queen in Appeals to 
Council, that is to say, the Judicial Committee of the Privy Council, 
to whom, in causes of a certain amount, there is an appeal in the 
last resort from the sentences of the Courts of British India, and 
of all the other dependencies and colonies of the realm \ 

This chapter reproduces the provisions of Act VI of 1874, 
which had been, as a Bill, submitted to, and approved by, the Judi- 
cial Committee, and which was repealed and re-enacted by the Code 
of 1877. It declares that an appeal lies to the Queen in Council — 

(«) from any final decree passed on appeal by any Court of 
final appellate jurisdiction ; 

( b ) from any final decree passed by a High Court in the exercise 
of original civil jurisdiction ; and 

(c) from any other decree where the case is certified to be a fit 
one for ajopeal (sec. 596). 

But this declaration is subject to any rules that may from time 
to time be made by the J udicial Committee, and also to the follow- 
ing provisions : — 

1. I11 each of the cases mentioned in clauses (a) and ( b ) the 
amount or value of the subject-matter of the suit in the Court of 
first instance, and the amount or value of the matter in dispute on 
appeal to the Queen in Council, must be at least rs. 10,000, or 
the decree must involve, directly or indirectly, some claim or 
question to or respecting property of like amount or value 1 2 . 

2. Where the decree affirms the decision of the Court immediately 
below the Court which passed it, the appeal must involve some sub- 
stantial question of law. 

3. No appeal lies to the Queen in Council (1) from the 
judgment of a chartered High Court where an appeal from such 
judgment can be preferred to a Division Bench, (2) from a decree 
in a suit of the nature cognisable in Courts of Small Causes when 
the amount or value of the subject-matter of the original suit does 
not exceed rs. 500. 

The rest of the chapter contains rules as to the ajrplication for 
certificate as to value or fitness ; the security and deposit required 


1 See 3 & 4 Wm. IV. c. 41. The 
statutory provisions relating specially 
to Indian appeals are 13 Geo. III. c. 
6 3 > sec. 18: 37 Geo. III. c. 142, 
sec. 16; 3 & 4 Wm. IY. c. 41, secs. 

2 3 > 24; 8 & 9 Vie. c. 30; and 24 
& 25 Vie. c . 104, secs. 8 and 11. As 
to appeals from Indian Vice-Admir- 

F 


alty Courts, see 30 & 31 Vic. c. 45, 
sec. 18. 

2 Before Act VI of 1874 was passed 
it was doubtful whether a person hav- 
ing an appealable claim for less than 
rs. 10,000 might not add the costs of 
suit so as to bring it within the amount, 
and so get the appeal as of right. 

f 3 
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on granting such certificate; the procedure on admitting the appeal • 
the powers, pending the appeal, of the Court whose decree is ap- 
pealed from (sec. 608), and the procedure to enforce the orders of 
the Judicial Committee (sec. 610). Of these rules, the most im- 
portant are contained in sec. 608, under which the stay of execution 
pending an appeal is the exception and not the rule. The object 
of this is to stop appeals presented merely for the purpose of de- 
laying execution. 

The Code expressly excludes from this chapter matters of 
criminal, admiralty or vice-admiralty jurisdiction, and appeals from 
orders of prize-courts 1 . It is silent as to appeals to the Judicial 
Committee in forma pauperis. It seems that, though the Courts 
in India admit such appeals, the appellant should make a special 
application to Her Majesty in Council for leave to prosecute his 
appeal as a pauper 2 . 

The period of limitation prescribed for the admission of an appeal 
to Her Majesty in Council is six months from the date of the de- 
cree appealed against; and every application to enforce an order of 
Her Majesty in Council must be made within twelve years from 
the time when a present right to enforce it accrues to some person 
capable of releasing the right. 

We may conclude this subject by stating some of the principles 
on which the Judicial Committee has on various occasions declared 
that it deals with Indian appeals : — 

(а) Where a compromise has been sanctioned, it is 1 extremely 
reluctant to interfere with the discretion of the Courts in India/ 
when two Courts there have arrived at the same conclusion, unless 
it can be shown that those Courts have acted upon an erroneous 
principle (13 Moore, I. A. 34). 

(б) Upon a boundary question, it is ‘ extremely reluctant to re- 
verse the judgment of an Indian Court ’ unless the Committee 
is clearly satisfied that such judgment was wrong (13 Moore, 
I. A. 68 ; hut see ibid., 18 1). 

(c) The Committee will ‘ never disturb the concurrent decision of 
both Courts below upon a question of fact, unless it very clearly 
appears that there has been some miscarriage of justice, some mis- 
trial, or that the conclusion is very plainly erroneous' (13 Moore, I. 
A. 82). But this rule docs not apply where those Courts have 
never dealt with the real question raised by the issues and have 
drawn wrong inferences from the evidence (13 Moore, I. A. 232, 
244: and see 12 ibid. 145). 

1 That there is no appeal from the the Army of the Deccan, 2 Knapp. io 3 « 
decision of the Lords of the Treasury 2 See 4 Moore, I. A. 114, 136, and 
as to Indian prize-money, see Case of Macpherson, Practice , p. 246. 
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(J) Where an award has been made on an agreement to submit 
to arbitration a boundary dispute, their lordships ‘look to the broad 
principles of justice and equity/ and, whilst they are always willing 
to pay due deference to the Regulations, they discourage ‘mere 
technical objections which affect not the merits of the case' and 
the invention of new grounds of dispute which have occurred in 
the course of the litigation (7 Moore, I. A. 474-5). 

(e) The judgment of a Judge of the High Court on the original 
side is equivalent at least to ‘ the verdict of a jury, to which the 
Judge who tries the case makes no objection ’ (6 Moore, I. A. 50). 

(/) Their lordships will not entertain a purely technical objec- 
tion to a party’s right of action which was not taken in the Court 
below (5 Moore, I. A. 1, 26, per Lord Brougham: 3 Moore, I. A. 

229: and see L. R., 4 App. Ca. 413, that they will not entertain 
any grounds of appeal not so taken). 

(r/) Where some evidence has been wrongly admitted, their 
lordships, who are judges of the fact, will consider ‘whether 
throwing aside the evidence which ought not to have been ad- 
mitted, there still remains sufficient evidence to support the 
decrees’ (4 Ben. 499, and see 9 Ben. 371). 

( h ) No appeal against a decree merely as to costs would bo 
allowed (1 Moore, I. A. 479). 

To these we may probably add that where the sum involved 
is below the appealable amount, their lordships will give special 
leave to appeal, on the ground that the construction of an Indian 
Act affecting the interests of a large class of persons is involved. 

See Brown v. McLaughan, L. R., 3 P. C. 458, a case from South 
Australia, where the appeal was limited to the construction of the 
colonial statute. 

Part VII. Reference and Revision. 

This Part consists of a single chapter dealing with the reference 
of doubtful questions to, and the revision of non-appealable cases 
by, the High Court (secs* 617-622). 

The questions which may be referred are questions of ‘law or Reference 
usage having the force of law 1 / and questions as to the construction 
of documents when such construction may affect the merits. The High 
Court trying any suit or appeal in which the decree is final, i.e. Court, 
which cannot come before the High Court on appeal, may, either 
of its own motion or on the application of any of the parties, draw 
up a statement of the facts and the question, and refer such state- 
ment, with its own opinion on the point, for the decision of the 
High Court. It may then pass a decree contingent upon such 

1 See above, p. 434. 
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decision. The High Court hears the parties, decides the point, 
and sends a copy of its decision to the referring Court (sec. 619). 
The Registrar of a Small Cause Court may in like manner state 
cases for the opinion of the Judge (sec. 646). 

The section (622) as to revision empowers the High Court to 
call for the records of non-appealable cases 1 where the lower Court 
appears (a) to have exercised a jurisdiction not vested in it by 
law, (b) to have failed to exercise such jurisdiction, or (c) to have 
acted in the execution of its jurisdiction illegally or with material 
irregularity. The High Court may then pass such order in the 
case as it thinks fit, reversing or modifying the decision of the 
subordinate court. This brief section, like its prototype, Act 
XXIII of 1861, sec. 35, has given rise to some doubt and litigation, 
and should be explained or illustrated so as to express more clearly 
the intentions of the legislature. The effect of lapse of time 2 and 
of acquiescence 3 should be indicated, and in the first line, after 
‘ may ’ the words ‘ either of its own motion or on the application of 
any of the parties ’ should be inserted. 

Part VIII. Review of Judgment. 

Sometimes, after a decree has been made, new and important 
evidence is discovered, or some mistake, apparent on the face of 
the record, is found to have been made. In such case, where there 
is no appeal, the party aggrieved may apply for a review of judg- 
ment to the Court which passed the decree, whether that Court be 
a Court of first instance or a Court of appeal. 

Part VIII consists of a single chapter dealing with this subject, 
the persons who may apply for a review, and the Judge to whom 
such applications may be made (secs. 623-629). If the applica- 
tion is granted, the Court rehears the whole case or such part of it 
Rehearing, as the Court thinks fit (sec. 630). By 1 rehearing ’ is understood a re- 
arguing and reconsideration of the case, after receiving the additional 
evidence, the discovery of which was the ground of admitting the 
review 4 . A new trial can be had, in civil cases, only in the Presi- 
dency Courts of Small Causes : see Act XV of 1882, sec. 37. 

Part IX. The Chartered High Courts. 

This Part contains the special rules relating to the chartered 
High Courts, that is, the tribunals established in the Presidency- 
towns and at Allahabad under the 24th & 25th Vic. chap. 104. 

These Courts take evidence and record judgments and orders ac- 
cording to their own rules (sec. 633). They may order their decrees 
1 This includes cases in Courts of col. 2 : 15 Suth. Civ. E. 518, col. 2. 
Small Causes. 3 10 Suth. Civ. R. 6. 

a See 6 Suth. Misc. Rulings, 96, 4 Field, Evidence , 726. 
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made in exercise of their ordinary original civil jurisdiction to be 
executed before the costs are taxed (sec. 634). The portions of 
the Code specified in section 638, para. 1, do not apply to the High 
Court in the exercise of that jurisdiction ; and section 579, as to the 
contents and'signature of the decree, does not apply on the appellate 
side. Non-judicial and quasi-judicial acts may be done by the 
registrar (sec. 637). 

Nothing in the Code extends or applies to any Judge of a High 
Court in the exercise of jurisdiction as an insolvent Court. 

Pabt X. Miscellaneous. 

The tenth and last Part of the Code deals with various mis- 
cellaneous matter^which could not conveniently be treated in any 
of the foregoing divisions. It deals with the exemption from 
personal appearance (secs. 640, 641), and arrest under civil 
process (sec. 642); it provides 'a procedure in case of certain 
offences relating to public justice when committed in a civil Court 
(sec. 643) ; it requires the forms contained in the fourth schedule 
to be used for their respective purposes (sec. 644) ; it provides for 
the language of subordinate Courts (sec. 645); and sec. 648 provides 
a procedure for arresting a person or attaching property outside the 
local limits of the jurisdiction of the Court desiring the arrest or 
attachment. A copy of its warrant or order is sent to the proper 
Dist rict Court with the probable amount of the costs of the arrest or 
attachment, and the District Court then takes the necessary steps. 
A similar provision is contained in the Code of Criminal Procedure. 

Schedules. 

The Code concludes with four schedules. The first enumerates 
the enactments repealed ; the second shows what chapters and 
sections of the Code extend to provincial Courts of Small Causes ; 
the third saves certain provisions contained in six Bombay 
enactments; and the fourth contains 180 forms — plaints (a) for 
breach of contract ; (6) for damages upon wrongs ; (c) in suits for 
special relief, forms of summonses, registers of suits, memoranda, 
decrees, orders, notices, warrants, certificates, commissions, injunc- 
tions, bonds, etc., etc. Some of these were drawn by the writer : 
others were taken (with some changes) from the schedule to the 
County Court Orders in Equity (framed under 28 & 29 Vic. c. 99), 
and from the volume of forms published by the commissioners ap- 
pointed to revise the New York Code of Civil Procedure ; a few from 
Act VIII of 1859, and the rest were drawn by Mr. L. D. Broughton 
for the Court of the Recorder of Rangoon, and had stood the test 
of practice. 
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The Code received the assent of the Governor-General on the 
17th March, 1882, and came into force on the 1st June in the 
same year. Since then it has on the whole worked satisfactorily ; 
and, though a large number of cases appear in the Indian law 
reports to have been decided on its provisions, it will be found on 
examination that these cases rather illustrate its obvious meaning 
than expose its undeniable defects. Small portions of the Code have 
been repealed by Act X 1 Y of 1885, Acts IY and X of 1886, and Act 
VIII of 1887 : section 622 has been modified in its application 
to the Panj&b (Act XVIII of 1884); and tdie second schedule has 
been altered to adapt it to the new Provincial Small Cause Courts 
Act, IX of 1 887. But during the last five years no amendments have 
been made. On a recent and careful perusal of t! 5 e Code it seems to 
me to require the following alterations and additions, besides the 
amendments above suggested : — % 

The expression ‘ cause of action ' should be defined, and used 
throughout the Code in strict accordance with the definition. 

The question as to whether suits can be brought on the judgments 
of Native Courts should be set at rest. 

The Courts should be expressly empowered to stay frivolous or 
vexatious suits. 


The words ‘debts 5 and ‘debt’ in secs. 266 and 268 should be 


defined or explained. 

In section 32, cl. 3, after 4 consent 5 the words 4 in writing 5 should 
be inserted. 

Sections 53 and 111 should be amended so as to express unmis- 
takeably the intention of the legislature. 

The commencement of the proviso to section 74 should be made to 
harmonise with the wording of the English Order ix. r. 6. 

In Chapter XXIX the mode of enforcing judgments and orders 
against corporations should be prescribed, and section 124 and the 
second Explanation to section 17 should be transferred to that 
chapter. Provision should be clearly made for service on a foreign 
corporation which has no place of business in British India. 

Chapter XXXI should expressly provide for service on guardians 
ad litem of minors and on committees of lunatics. 

Lastly, if the Government of India decide on abolishing imprison- 
ment for debt and modifying the law relating to suits for restitution 
of conjugal rights, the Code will have to be changed in accordance 
with such decision. 
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ACT No. XIV of 1882 


PASSED BY THE GOVERNOR GENERAL OF 
INDIA IN COUNCIL. 

(Received the assent of the Governor General on the 17th March, 1882.) 


An Act to consolidate and amend the laws relating to 
the Procedure of the Court « of Civil Judicature . 

Whereas it is expedient to consolidate and amend the laws Preamble, 
relating* to the procedure o£ the Courts of Civil Judicature; 

It is hereby enacted as follows 

PRELIMINARY. 


1 . This Act may be cited as ‘ The Code of Civil Pro- Short title 
cedure : * 

and it shall come into force on the first day of June, i 882. Commence 

This section and section 2 extend to the whole of British * ncnt ; 

^ Local 

India 1 . The other sections extend to the whole of British extent. 
India except the Scheduled Districts as defined in Act No. 


XIV of 1874 2 * 

3 Act I of 1868, sec. 2, cl. 8, infra, 
vol. i. p . 4 8S. 

1 he ‘other sections’ have since 
been extended to the following sched- 
uled districts, viz. the Provinces of 
•Sind and Coorg ( Gazette of India, 
June 3, 1882, Part I, p. 217), the 
districts of Darjiling, Jalpaigori, 
liazaribagh, Lohdrdaga, Manbhiim, 
the Pargana of Dhalbhum in Singh- 
l'hum, and the Mahdl of Angrtl 
( ‘ bld - P- 2l8 ), the Districts of Kdmrup, 
Aaugong, Darrung, Sibgdgar, Lakh- 
VOL. II. . 


impur, GofClpjtra (excluding the 
Eastern Dviirs), Silhat, and Kdch^r 
(excluding the North K^char Hills) 
(ibid. p. 218), the Jhitnsi Division 
(except secs. J 5, 19, 23, 24, 25 and 
652), Pargana Jaunsdr Bawdr and 
the scheduled portion of the Mirzapur 
District (ibid. p. 217), the scheduled 
Districts of the Panjitb (ibid. p. 219) 
and of the Central Provinces, except 
so much as authorises the sale of im- 
moveable property in execution of a‘ 
decree, not being a decree directing 

h 
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Interpreta- 

tion-clause. 

* chapter : * 

‘ district : * 

‘ District 
Court : ’ 


‘ pleader : ’ 


‘ Govern- 
ment 
Pleader : ' 


* Col- 
lector: ’ 

* decree : ’ 


2. In tiiis Act, unless there be something repugnant in the 
subject or context — 

‘ chapter ' means a chapter of this Code : 

‘district' means the local limits of the jurisdiction of a 
principal Civil Court of original jurisdiction (hereinafter 
called a ‘ District Court '), and includes the local limits of the 
ordinary original civil jurisdiction of a High Court 1 : every 
Court of a grade inferior to that of a District Court and 
every Court of Small Causes shall, for the purposes of this 
Code, be deemed to be subordinate to the High Court and the 
District Court : 

‘ pleader ' means every person entitled to appear and plead 
for another in Court 2 , and includes an advocate 3 , a vakil 4 , 
and an attorney 5 of a High Court : 

‘Government Pleader' includes also any officer appointed 
by the Local Government to perform all or any of the func- 
tions expressly imposed by this Code 6 on the Government 
Pleader 7 : 

‘ Collector 3 means every officer performing the duties of a 
Collector of land-revenue 8 : 

‘decree' means the formal expression of an adjudication 


the sale of such property ( Gazette of 
India , p. 217), Ajmer and Merwara 
{ibid. July 29, 1882, Part I, p. 289), 
and the Cantonment of Moral* {ibid.). 
As to Upper Burma the Code is in 
force in the town of Mandalay only 
(Act XX of 1886, ached. II). 

1 See Act I of 1868, sec. 2, cl. 11, 
supra, vol. i. p. 488. 

2 See Act XVIII of 1879 amended 
by Act IX of 1884. 

J As to the Presidency High Courts 
see the Letters Patent, 28th Dec. 
1865, sec. 9 : as to the High Court at 
Allahabad, L. P. 17th March, 1866, 
secs. 7, 8 : as to other High Courts, 
Act IX of 1884, sec. 8. 

4 This means ‘pleader:’ it is the 
term used by the Letters Patent of the 
Presidency High Courts, hence its use 
here; 8 Bom. 145. 

5 As to attorneys of the chartered 
High Courts, see the Letters Patent 


above cited, and Act XVIII of 1879, 
sec. 54 As to the Courts in which they 
are entitled to practice, see Act XVI II 
of 1879, sec. 5 ; Act XVII of 1875, secs. 
84, 87 (Burma) ; Keg. I of 1877, sec. 
28 t d ), (Ajmer). That judicial notice 
will be taken of the names of advo- 
cates, attorneys, vakils and pleaders, 
see the Evidence Act, infra, sec. 57, 
cl. 12. 

6 See secs. 408, 414, 419, 420, 421, 
426 and 427. Other functions are 
imposed on Government Pleaders by 
Ben. Kegs. 19 of 1793, sec. 15 ; 37 of 
1793, sec. 10; 3 of 1794, sec. 16; 33 
of 1803, sec. 3; and Act XXXV of 
1858, sec. 3 ; in Burma see Act XVII 
of 1875, secs. 84, 87; in the Dek- 
klian, Act XVII of 1879, sec. 69. 

7 See British Burma Gazette, June 
1878, Part II, p. 175. 

8 e.g. a Deputy Commissioner. 



DEFINITIONS. 


467 

upon any right claimed, or defence set up, in a Civil Court 
when such adjudication, so far as regards the Court express- 
ing it, decides the suit 1 or appeal 2 . An order rejecting a 
plaint, or directing accounts to be taken, or determining any 
question mentioned or referred to in section 244, but not spe- 
cified in section 588, is within this definition : an. order spe- 
cified in section 588 is not within this definition 3 * ; 1 

‘ order J means the formal expression of any decision of ‘order: 
a Civil Court which is not a decree as above defined : 

‘ judgment ’ means the statement given by the Judge of ‘judg- 
the grounds of a decree or order : ment : ' 

‘ Judge ' means the presiding officer of a Court • ,, , 

‘i»Jgmc„Mobtor- means any person against whom a-j.iT 
decree or order has been made : ment 

‘ decree-holder ’ means any person in whose favour aW 
deciee or any order capable of execution has been made and holder: * 

includes any person to whom such decree or order is trails, 
terred : 

‘written^ includes printed and lithographed, and ‘ writing ' ‘ written 
includes print and lithograph 5 : 

‘ signed * includes marked, when the person making themed:' 


1 6 Bom. 54. 

\ ‘ decree * accordingly includes 
order dismissing an appeal as barr 
by limitation, 7 All. 42; 9 Bom. 45 
a " ortler rejecting an application 
HUe as a pauper and striking the ca 
<)H the hurt’s file, 9 All. 129: , 
order under sec. 381 dismissing 
suit for failure by the plaintiff to ft 
msh security for costs, 8 All. i 0 ; 
an order under sec. 396 declaring t] 
rights of the parties in a partition sic 
at leaving their shares to be dete 
nnned in executing the decree, 12 Ca 

t 7 3: an order rejecting an applic; 
tjon under sec. 93 0 f the Beng; 

lenaneyAct, 1885, i 4 Cal. 313. 

d»r,t r? r “ a decree that ^ d efei 
eZ B 18 J. la ' lle t0 P a y half of whal 

Z 7 6Um ° mi « ht “rtify to be du< 
w h further consideratio] 

C\ i-n should produc 

Certificate, 9 Bom. ,84. ,95. 


The following orders have been 
ruled not to be ‘decrees’: — Award, 
or Agreement to refer, directing or 
refusing filing of an, 2 All. 471 ; 5 
All. 333; 6 All. 186. Certificate 
that case is fit for appeal to Queen in 
Council, granting or refusing, j Cal. 
102 » 7 Cal. 339. Deciding on settle- 
ment of issues that a hibbandma relied 
on by a party is invalid, 4 Cal. 531. 
Dismissing suit where summons not 
served, 9 Cal. 163. Inspection of 
documents, 9 Bom. H. C. 398. Re- 
straint of proceedings in former suit, 
refusing, 2 Hyde, 212. Review of 
judgment, dismissing, 4 Ben. A. C. 
J. 10. Withdrawal of suit, allowing, 

6 All. 211. 

4 or a share in such decree, 5 Ca]. 
593- 

This definition was inserted with 
a view of encouraging printing in 
legal proceedings. 


II h 2 
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‘ foreign 
Court : ’ 


‘ foreign 
judgment: 

‘ public 
officer : ’ 


mark is unable to write his name ; it also includes stamped 
with the name of the person referred to 1 : * 

‘ foreign Court 3 means a Court situate beyond the limits of 
British India and not having authority in British India nor 
established by the Governor General in Council 2 : 

< foreign judgment 3 means the judgment ;] of a foreign 
Court : 

‘ public officer* means a person falling under any of the 
following descriptions (namely) : — 
every Judge; 

every covenanted servant of Her Majesty; 
every commissioned officer in the military or naval forces 
of Her Majesty while serving under Government ; 

every officer of a Court of J ustice whose duty it is, as such 
officer, to investigate or report on any matter of law or fact, 
or to make, authenticate or keep any document, or to take 
charge or dispose of any property, or to execute any judicial 
process, or to administer any oath, or to interpret, or to pre- 
serve order in the Court, and every person specially authorised 
by a Court of J ustice to perform any of such duties ; 

every person who holds any office by virtue of which he is 
empowered to place or keep any person in confinement; 

every officer of Government whose duty it is, as such 
officer, to prevent offences, to give information of offences, to 
bring offenders to justice, or to protect the public health, 
safety or convenience; 

every officer whose duty it is, as such officer, to take, 
receive, keep or expend any property on behalf of Govern- 
ment, or to make any survey, assessment or contract on 
behalf of Government, or to execute any revenue-process, or 
to investigate, or to report on, any matter affecting the 


1 i.e. in tlie subsequent sections of 
this Code as being required to sign or 
verify certain documents, 3 All. 575. 

He may use a stamp even though he 
can write his name (ibid.). The use of 

a seal capable of producing an impres- 
sion of the name and title of the person 
using it is common among Natives of 
rank. Hence the last twelve words 
of this clause. 


3 The English Courts (other than 
the Judicial Committee of the Privy 
Council, which has ‘authority in 
British India’) are with regard to 
the Courts in India as much foreign 
courts as the courts of France or any 
other country, 8 Bom. 574, and see 
L. R., 1 I. A. 385. 

3 lleclius ‘ decree ’ : see the defini- 
tions, p. 467. 
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pecuniary interests of Government, or to make, authenticate • 
or keep any document relating* to the pecuniary interests 
of Government, or to prevent the infraction of any law 
for the protection of the pecuniary interests of Government, 
and every officer in the service or pa.y of Government, or 
remunerated by fees or commission for the performance of 
any public duty 1 . 

And in any part of British India in which this Code ‘Govern- 
operates, ‘Government' includes the Government of India 2 meut * 
as well as the Local Government 3 . 

3 . The enactments specified in the first schedule hereto Enact- 
annexed are hereby repealed to the extent mentioned in the repealed, 
third column thereof. But all notifications published, de- 
clarations and rules made, places appointed, agreements filed, 
scales prescribed and forms framed under any such enactment, 
shall, so far as they are consistent with this Code, be deemed 
to be respectively published, made, appointed, filed, prescribed 
and framed hereunder. 

And when in any Act, Regulation or notification passed or References 
issued prior to the day on which this Code comes into force, ^ c ^ ievious 
reference is made to Act No. VIII of 1859, Act No. XXIII 
of 1861, or the ‘ Code of Civil Procedure/ or to Act No. X of 
J877, or to any other Act hereby repealed, such reference 
shall, so far as may be practicable, be read as applying to this 
Code or the corresponding part thereof. 

Save as provided by section 99 a, nothing herein contained Saving of 
shall affect any proceedings prior to decree in any suit insti- fnYuYts in- 
tuted or appeal presented before the first day of June, 1882 4 , stituted 
or any proceedings after decree that may have been com- j uriej ^82. 
meneed and were still pending at that date 5 . 

Lvery appeal pending on the twenty-ninth day of July, Appeals 
1 879 6 , which would have lain if this Code had been in force on f 
the date of its presentation, shall be heard and determined as 1879. 

This includes the Official Trustees 2 Act I of 1868, sec. 2, cl. (9). 

appointed under Act XVII of 1864, 3 Ibid. cl. (10). 

' f al. 499 ; and the Administrators 4 The day on which the Code came 

General ; and see 7 Ben. 446 but it into force. 

"ould not include a municipal com- R 3 Bom. 161 : 8 Bom. 287, 294. 

uiissioiier or any other person com- 6 The day on which Act XII of 

prised in the Penal Code, see. 2 1 , cl. 10. 1879 was passed. 
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if this Code had been in force on such date ; and every order 
passed before the same day, purporting to transfer a case to a 
Collector under Act No. X of 1877, section 320, and every 
notification published before the same day, purporting to bo 
issued under Act No. X of 1877, section 360, shall be deemed 
to have been respectively passed and issued in accordance 
with law. 

Saving of 4 . Save as provided in the second paragraph of section 3, 

certain nothing 1 herein contained shall be deemed to affect the follow- 
Acts affect- . 

ing Central ing enactments (namely) : — 

The Central Provinces Courts Act, 1865 1 : 

The Burma Courts Act, 1875 : 

The Pan jab Courts Act, 1877 2 : 

The Oudh Civil Courts Act, 1879 : 
or any law heretofore or hereafter passed under the Indian 
Councils Act, 1861, by a Governor or a Lieutenant-Governor 
in Council, prescribing a special procedure for suits between 
landholders and their tenants or agents, 

or any law heretofore or hereafter passed under the Indian 
Councils Act, 1861, by a Governor or a Lieutenant-Governor 
in Council, providing for the partition of immoveable pro- 
perty 3 . 

And where under any of the said Acts concurrent civil 
jurisdiction is given to the Commissioner and the Deputy 
Commissioner, the Local Government may declare which ot 
such officers shall, for the purposes of this Code, be deemed to 
be the District Court. 

5 * The chapters and sections of this Code specified in the 
t^P^vin second schedule hereto annexed extend (so far as they are 
cial Small applicable) to Courts of Small Causes constituted under Act 

Courts. No * XI ° f l86 5 4 > alld t0 a11 0ther Cmirts ( 0ther tliaTl thC 

Courts of Small Causes in the towns of Calcutta, Madras and 

Bombay) exercising the jurisdiction of a Court of Small 
Causes. The other chapters and sections of this Code do not 
extend to such Courts. 

1 Now to be construed as referring 8 13 Cal. 223. 

to the Central Provinces Civil Courts 4 To be construed as referring 0 

Act 1885 (Act XVI of 1885, sec. 1). the Provincial Small Cause Courts 

3 See now Act XVIII of 1884. Act, 1887 (IX of 1887, sec. 2, cl. 3 )- 


Provinces, 
Burma, 
Panjab and 
Oudh. 


Sections 
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6. Nothing' in this Code affects the jurisdiction or pro- Saving of 

jurisdiction 

eedure and pro . 

(,7) of Military Courts of Request 1 ; certain ° f 

(/>) [ repealed by Ad Fill of 1887] ; Courts. 

(c) of Village Munsifs or Village Panclmyats under the 
provisions of the Madras Code 1 2 ; or 

(d) of the Recorder of Rangoon sitting as an Insolvent 
Court in Rangoon, Maul main, Akyab or Bassein 3 ; 

or shall operate to give any Court jurisdiction over suits of 
which the amount or value of the subject-matter exceeds the 
pecuniary limits (if any) of its ordinary jurisdiction. 


7 . With respect to 

(a) the jurisdiction exercised by certain jagirdars and other Saving of 
authorities invested with powers under the provisions of nJmbay 
Bombay Regulation XIII of 1830 and Act No. XV of 1840 la ws. 

in the cases therein mentioned, and 

(b) cases of the nature defined in the enactments specified 
in the third schedule hereto annexed, 

the procedure in such cases, and in the appeals to the Civil 
Courts allowed therein, shall be according to the rules laid 
down in this Code, except where those rules are inconsistent 
with any specific provisions contained in the enactments 
mentioned or referred to in this section. 


8 . Save as provided in sections 3, 23, 86, 223, 223, 386, Presidency 
nnd chapter XXXIX, and by the Presidency Small' Cause 
Courts Act, 1882 4 , this Code shall not extend to any suit or Courts, 
proceeding in any Court of Small Causes established in the 
towns of Calcutta, Madras and Bombay r> . 


1 44 & 45 Vic. c. 58, as. 148-150. 
They exist only where any part of Her 

lajesty g regular forces is serving in 
Indiabeyond the jurisdiction of a Court 
of Small Causes. ‘ India’ here is defined 
s. 190, cl. 21) as ‘any territories 

10 government of which is vested in 

er Majesty by or in pursuance of 
1 T 22 Vic. c. 106, and also any ter- 
ri ones 111 India under the dominion 
0 any native prince or princes.’ The 


Indian laws relating to military Courts 
of Requests were repealed by ActVIII 
of 1887. 

2 Mad. Regs. 4 of 1816, 5 of 1816, 
and 12 of 1816. 

3 Act XVII of 1875, sec. 66 . 

4 Act XV of 1882. * 

5 The rest of this section was re- 
pealed by Act XV of 1882, sec. 2; 

6 Mad. 431. 
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9. This Code is divided into ten Parts as follows : — 


The first Part : 
The second Part ; 
The third Part : 
The fourth Part : 
The fifth Part : 
The sixth Part : 
The seventh Part : 

The eighth Part : 
The ninth Part : 

The tenth Part : 


Suits in General. 

Incidental Proceedings. 

Suits in Particular Cases. 

Provisional Remedies. 

Special Proceedings. 

Appeals, 

Reference to and Revision by the High 
Court. 

Review of Judgment. 

Special Rules relating to the Chartered 
High Courts. 

Certain Miscellaneous Matters. 



PART I. 

OF SUITS IN GENERAL. 


CHAPTER I. 


OF THE JURISDICTION OF THE COURTS AND RES JUDICATA. 


10 . No person shall, by reason of his descent or place of 
birth, be in any civil proceeding* exempted from the juris- 
diction of any of the Courts. 


11 . The Courts shall (subject to the provisions herein 
contained) have jurisdiction to try all suits of a civil nature 1 


1 Thus the Courts have entertained 
the following suits : suit to declare 
the plaintiff’s right to he restored to 
his caste, 7 Suth. Civ. R. 299 : suit 
to declare that an alleged Hindu mar- 
riage is invalid, 6 Ben. 243: suits 
between Hindus for divorce or for 
restitution of conjugal rights, ibid. 
252 : 4 N. VV. P. 109 : suit for break- 
ing a curdpot in a temple on a certain 
day, 9 Bom. H. C. 413 and many 
others. But they have refused to 


entertain the following declaratory 
suits : suit for a declaration that the 
plaintiff is a member of a Hindu 
society from which he has been ex- 
eluded, such exclusion neither de- 


priving him of caste, nor affectin; 
any right of property, 3 Ben. Apj 
9 r • suit for a declaration tha 
the plaintiff is entitled to be sum 
moned to all marriages, and t< 
receive a present of pan from th< 
members of a particular community 
1850): or to offerings 
mac e by jdjmans to family priests 

Suth r- l8 if’ P ' 398 ’ 1 Hay ’ 365 ; - 1 
• Ci v. R. 2 25 : or to a mere dignity 

unconnected with any emoluments ( 2 

, 4?6: 6 1 19): and the 

following suits for damages: -for 
oss o honours and voluntary offer- 
"gs at a temple, 5 Mad. 313: for 
"ion on an officer to which no 
as were of right appurtenant (2 
B °m. 470 : 7 Mad. 91) : for not offer- 


ing food to an idol (6 Bom. 122): 
against a magistrate acting judicially 
and with jurisdiction, though care- 
lessly and irregularly (7 Ben. 449) : 
and the following suits for specific 
performance of alleged obligations: 
to compel a Hindi! widow to adopt a 
son (19 Suth. 127: 7 Cal. 288 : 7 
Moo. I. A. 206) : to compel hereditary 
priests of a temple to put certain 
ornaments 011 the god’s image 011 cer- 
tain days, 5 Bom. 83 : to compel 
Hindits against their will to invite 
other Hindus to tlieir houses or their 
entertainments, 6 Suth. Civ. R. 325. 
So the Courts have rejected a suit by 
one purohit against another purohit 
for interfering with an alleged exclu- 
sive right of performing ceremonies at 
a certain place, Marshall, 161, and see 
the case in 3 Moo. I. A. 198; and 
suits against barbers to compel them 
to shave the plaintiffs (Sadr Decisions, 
1854, p. 465), or to pare their nails 
(1 Suth. Civ. R. 352, col. 1 ). For other 
cases in which a suit was held not * of 
a civil nature,’, see 7 Mad. 91, and 
supra, p. 391. A suit is not maintain- 
able to establish a right to a mere 
dignity unconnected with any fees, 
profits or emoluments, 6 Bom. 121, 
following 2 Bom. 476 and a decision 
of the Privy Council in 3 Moore, 

I. A. 198. A suit by a temple servant 
for damages for omitting to make a 
daily offering of rice and cake to the 


No exemp- 
tion by 
descent or 
place of 
birth. 
Courts to 
try all civil 
suits unless 
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specially 

barred. 


Plea of 
pending 
suit. 


Ties judi- 
cata. 


excepting suits of which their cognisance is barred 1 by any 
enactment for the time being in force. 

Explanation . — A suit in which the right to property 2 or 
to an office is contested is a suit of a civil nature, notwith- 
standing that such right may depend entirely on the decision 
of questions as to religious rites or ceremonies 3 . 

12. Except where a suit has been stayed under section 20, 
the Court shall not try any suit in which the matter in issue 
is also directly and substantially in issue in a previously 
instituted suit for the same relief between the same parties, 
or between parties under whom they or any of them claim, 
pending in the same or any other Court, whether superior 
or inferior, in British India having jurisdiction to grant 
such relief, or in any Court beyond the limits of British 
India established by the Governor General in Council and 
having like jurisdiction, or before her Majesty in Council 4 . 

Explanation . — The pendency of a suit in a foreign Court 
does not preclude the Courts in British India from trying 
a suit founded on the same cause of action 6 . 

13. No Court shall try any suit 6 or issue 7 in which the 


idol will not lie, unless indeed he sues 
as representing the idol, 6 Bom. 122. 

1 i. e. expressly barred. Giving a 
concurrent remedy (see e. g. sec. 318) 
does not bar a suit for possession by a 
purchase at an execution-sale, 14 Cal. 
645. 

a In 7 Bom. 329, the Court ad- 
judicated on the right of exclusive 
worship of an idol in a sanctuary set 
up by a caste. Hindu idols are pro- 
perty, 4 Mad. 315 ; and see 2 Mad. 62. 
The right to perform the worship of 
an idol is ‘ property,’ 3 Cal. 390, 391. 

3 ‘The members of a sect are en- 
titled, subject to the rules made by 
the duly constituted authorities of 
the sect, to take part in its public 
worship ; and if any member is wrong- 
fully prevented from so doing, he is 
entitled to relief from the Civil Courts,’ 
6 Mad. 153. The words * or tenets’ 
should be added to the explanation, 5 
Mad. 318. 

4 As to the plea of lis alibi pen- 


dens, see Dani ell’s Chan. Practice, 6th 
edition, i. 459 : Story, Equity Plead- 
ings, secs. 736-744. 

5 Story, Equity Pleadings, sec. 741. 
It follows, therefore, that the ex- 
istence of a decree of a foreign Court 
is no bar to the execution of a decree 
of a Court in British India, even 
though the cause of action in both 
suits be the same, 7 Cal. 82, where the 
foreign decree had been obtained in 
Chandernagore on the basis of the 
decree of a British Indian Court. 

6 i. e. such a matter as might have 
formed the subject of a separate suit 
independently of the special provi- 
sions of the Code, such as sec. 45>P er 
Mahmud J. ; 7 All. 252. This does 
not apply to proceedings on execution, 
3 All. 185 : and see n Bom. 114. 

7 The answer of res judicata is ad- 
missible to estop a defendant from de- 
fence aB well as a plaintiff from at- 
tack, 6 Bom. 485 ; so in England 
Out rainy. Mo re wood , 3East, 346,365. 
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matter 1 directly and substantially in issue lias been directly 
and substantially in issue in a former suit 2 between the 
same parties, or between parties under whom they or any 
of them claim 3 , litigating 1 under the same title, in a Court 
of jurisdiction competent 4 to try such subsequent suit 5 or 
the suit in which such issue has been subsequently raised, 
and has been heard and finally decided 6 by such Court. 

Explanation I . — The matter above referred to must in the 
former suit have been alleged by one party and either denied 
or admitted, expressly or impliedly, by the other. 

Explanation IT. —Any matter which might and ought 7 to 
have been made ground of defence or attack in such fowner 
suit shall be deemed to have been a matter directly and sub- 
stantially in issue in such suit 8 . 


1 The Madras High Court has 
limited this to matters of fact, 5 
Mad. 304. But see 4 All. 55 (con- 
struction of bond). It is the ‘ matter 
in issue 1 (Evidence Act, sec. 3), not 
the * subject-matter ’ of the suit that 
forms the essential test of res ju- 
dicata, 4 All. 58. 

2 i. e. a former civil suit. The 
judgment of a criminal court will not 
operate as a bar, 4 All. 99. Nor will 
a decision in former execution pro- 
ceedings, 3 All. 14 1. That decisions 
by revenue courts do not make a 
matter in issue res judicata , see 3 
All. 521. But see 5 All. 280: and 9 
All. 388. As to judgments in rent-suits, 
6 Cal. 406 ; and see 12 Cal. 563, 580. 

3 8 All. 91. 

4 i. e. to try and dispose of the suit 
or issue on account of its nature i with 
conclusive effect, 1 otherwise the higher 
jurisdiction provided by the Code 
would be excluded by the lower, 9 
Bom. 81 : 8 Mad. 83. And the com- 
petence must exist at the time when 
the first suit was brought, 10 Cal. 
**97 : 1 1 Cal. 157. 

9 Cal. 439, following Sir B. 
Beacock in 8 Suth. Civ. R. 175: n 
Ca ]' 3 °': S.C.L. R„ 9 1. A. 204. 

These words apply, not to the ex- 
pression of opinion in the judgment, 


but to what has been decided by the 
decree, 4 Mad. 136. A. suit dis- 
missed on the ground of ‘ uncer- 
tainty,’ 9 All. 155, or of multi - 
fariousness, or for failure to appear, is 
not ‘finally decided, 1 13 Ben. App. 
37 : 6 Bom. 482. Nor is a suit 
against A. and It for a joint jama, 
when dismissed on the ground that 
the jama is several, Marshall, 418. 
But where a decree is passed in 
accordance with a compromise, see 
sec. 175 infra. 

7 5 Bom. 594. 

8 10 Bom. H. C. 293 : 3 All. 189 : 
4 All. 22. Explanation II must be 
taken to refer to the title litigated 
in the former suit as contra-dis- 
tinguished from the relief claimed. 
Where several independent grounds 
of action are available, a party is not 
bound to unite them all in one suit, 
though he is bound to bring before the 
Court all grounds of attack available 
to him with reference to the title 
which is made the ground of action, 
per Muttus^mi AyyJr J., 7 Mad. 265. 
Explanation II is not intended to 
enable a party to treat a point as 
having been decided in his favour in 
a former suit, which was in fact not 
so decided. It applies to a case 
where the defendant had a defence 
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When 

foreign 

judgment 

no bar to 

suit in 

British 

India. 


Explanation III— Any relief claimed in the plaint, which 
is not expressly granted by the decree, shall, for the purpose 
of this section, be deemed to have been refused 1 . 

Explanation IV . — A decision is final within the meaning of 
this section when it is such as the Court making it could not 
alter (except on review) on the application of either party 2 or 
reconsider of its own motion. A decision liable to appeal 
may be final within the meaning of this section until the 
appeal is made 3 . 

Explanation V — Where persons litigate bond fide in respect 
of a private right claimed in common for themselves and others, 
all persons interested in such right shall, for the purpose of this 
section, be deemed to claim under the persons so litigating \ 

Explanation VL — Where a foreign judgment is relied on, the 
production of the judgment duly authenticated is presumpti ve 
evidence that the Court which made it bad competent juris- 
diction, unless the contrary appear on the record ; but such pre- 
sumption may be removed by proving* the want of jurisdiction. 

14 , No foreign judgment shall operate as a bar to a suit 
in British India — 

(a) if it has not been given on the merits of the case 5 : 

(^) if it appears on the face of the proceedings to he 
founded on an incorrect view of international law or of any 
law in force in British India ; 


which he might if he had so pleased 
and ought to have brought forward, 
but he did not do so and the suit was 
decided against him. Then he is as 
much bound by the adverse decree as 
if hehad set up the defence, and he is 
equally estopped from setting up the 
defence in any future suit under 
similar circumstances, 5 Cal. 925, per 
Garth C.J. 

3 This applies to relief claimed 
which the Court is bound to grant 
with reference to the matters directly 
and substantially in issue, 4 Mad. 310. 

2 An ex y arte decree is not i final ’ 
so long as it is open to the Court, on 
the application of the parties, to 
modify it, 7 Cal. 25. 

3 Everything that should have the 
authority of res judicata is and ought 


to be subject to appeal, Savignv, cited 
7 Bom. 466. 

4 10 Mad. 223. This explanation 
does not refer to bona fide defences 
but to bona fide claims, 6 Mad. 121. 

It is not limited to suits under 
sec. 30, 2 Mad. 332. It only applied 
to cases where several different persons 
claim an easement or other right bv 
one common title, as for instance 
where the inhabitants of a village 
claim by custom right of pasturage 
over the same tract of land, or to take 
water from the same spring or well, 

6 Cal. 54, referring to Arlett v. MH** 

7 B. & C. 346, and Bleuntt v. Trcyon- 
ning, 3 A. & E. 554. See also d 
Mad. 496 : 10 Mad. 82:6 Cal. 3o 

5 The Delta , 1 Prob. Div. 393. 4111,1 
see 4 Mad. 359, where an cjc yuii? 
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(c) if it is in the opinion of the Court before which it is 
produced contrary to natural justice 1 : 

(,/) if it has been obtained by fraud 2 : 

(e) if it sustains a claim founded on a breach of any law in 
force in British InduC 3 . 


CHAPTER II. 


OF THE PLACE OF SUING. 

15. Every suit shall be instituted in the Court of the lowest Court in 

grade competent 4 to try it 5 . which suit 

? v instituted. 

16. Subject to the pecuniary or other limitations prescribed Suita 

bv any law, suits ' instituted 

* ^ where sub- 

(a) for the recovery or immoveable property 6 , jeet-matter 

(b) for the partition of immoveable property, situate. 

(c) for the foreclosure or redemption of a mortgage of 
immoveable property, 


decree was given at Mah<$ against a 
native of British India on a cause of 
action arising in British India. 

1 This would enable the Court to 
disregard a foreign judgment in cases 
in which, by a faulty or irregular 
procedure, the defendant had not been 


allowed the opportunity of fairly de- 
fending the suit, 4 Mad. 365. That 
tlie validity and service of summonses 
etc. alleged to have emanated from a 
foreign court must be strictly proved, 
Fee 1 1 Bom - 241 • That a decree on a 
foreign judgment must be executed 


• .ecording to the rules and procedure 
° f P>riti * h Indian Courts, see 2 Mad 
Z?> 7 , where a decree against A per- 
sonally for the full amount due on a 
lench judgment against his deceased 
hither was limited to the assets of the 
< eceased. That a call-order made by 
10 ( ourt of Chancery in England 
ipon a contributory of a company 
registered in England and beinl 
wound up under the authority of that 
: by the Indian Courts 

a foreign judgment, see 8 Bom. 
Xl 200. 

See 4 Suth. Civ. R. ,08; 15 ibid. 


500. As to the meaning of ‘fraud ’ see 
supra, Vol. I. pp. 98 n. 2, 555. 

a See the English decisions on the 
subjects dealt with by this section in 
Smith’s Leading Cases, 9th ed. pp. 
868-882, and Piggott’s Foreign Judg- 
ments, 2nd ed. pp. 106-175. 

4 i. e. having jurisdiction with 
reference to the pecuniary value and 
nature of the suit, 7 All. 239. The 
corresponding section of the Code of 
1859 does not affect the jurisdiction 
of a Subordinate J udge to try a suit 
wherein are joined several causes of 
action the cumulative value of which 
exceeds rs. 1000, although, if several 
suits had been brought on these several 
causes, such suits must have been in- 
stituted in the Munsifs Court, 6 Cal. 6. 

5 This provision is a rule of pro- 
cedure, not jurisdiction. It is impera- 
tive on the suitor, and intended to 
prevent the Court of the higher 
grade from being over-crowded with 
suits. But such Court is not bound 
to take advantage of it, 7 All. 234, 
240. And see sec. 331 infra. 

6 See the definition of immoveable 
property, supra, Vol. I. p. 487. 
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(, (l ) for the determination of any other right to or interest 
in immoveable property \ 

{e) for compensation for wrong to immoveable property, 

(/) for the recovery of moveable property actually under 
distraint or attachment, 

shall be instituted in the Court within the local limits of 
whose jurisdiction the property is situate ' z : 

Provided that suits to obtain relief respecting, or compensa- 
tion for wrong to, immoveable property held by or on behalf of 
the defendant may, when the relief sought can be entirely 
obtained through his personal obedience, be instituted either 
in the Court within the local limits of whose jurisdiction the 
property is situate, or in the Court within the local limits of 
whose jurisdiction he actually and voluntarily resides, or 
carries on business, or personally works for gain. 

Explanation . — In this section ( property } means property 
situate in British India 1 * 3 . 

17 . Subject to the limitations aforesaid, all other suits 
shall be instituted in a Court within the local limits of whose 
jurisdiction — 

[a) the cause of action 4 arises, or 

( b ) all the defendants, at the time of the commencement of 


1 That a suit to follow the pur- 
chase-money of land on which the 
plaintiff had a mortgage and which 
has been taken up under the Land 
Acquisition Act, does not come under 
clause (d ) , see 6 Mad. 344, and com- 
pare In re Slewai t's Trusts, 22 L. J., 
A. S. Chan. 369. 

a A suit therefore will not lie in a 
British Indian Court for land situate 
in a Native State (2 Mad. H. C. 437)) 
and consent of parties cannot give 
jurisdiction in such cases, 9 Bom. 
II. C. 242. Whether a Court will 
decree the sale of mortgaged land 
situate in British India, but outside 
its jurisdiction, see 9 Bom. H. C. 12 : 
9 Ben. 1 71. 

3 This section does not apply to the 

High Court in the exercise of its 
original civil jurisdiction, sec. 638, 
infra. 


4 i. e. according to the High Court 
at Madras, the whole cause of action, 
including every fact necessary to the 
maintenance of the action, 3 Mad. 
II . C. 384. But the Allahabad High 
Court holds that here ‘ cause of action 
does not mean ‘ whole cause of action,’ 
but includes material part of the cause 
of action, 4 All. 425, and see 13 Ben. 
461 , 14 Ben. 367. A suit for compen- 
sation for breach of contract may ac- 
cordingly be brought either at the 
place where the contract was made and 
the defendant’s obligation established, 
or where performance was to be had 
and breach occurred, 5 All. 279, 280. 
The English Courts have ruled that in 
the C. L. P. Act, 1852, sec. 18, ‘ cause 
of action ’ means, not the whole cause 
of action, i.e. contract and breach, but 
‘ the act on the part of the defendant 
which gives the plaintiff his cause of 
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the suit, actually and voluntarily reside l , or carry on business, 
or personally work for gain ; or 

(e) any of the defendants, at the time of the commencement 
of the suit, actually and voluntarily resides 1 , or carries on 
business, or personally works for gain : provided that either 
the leave of the Court is given, or the defendants who do not 
reside, or carry on business, or personally work for gain, as 
aforesaid, acquiesce in such institution. 

Explanation I . — Where a person has a permanent dwelling 
at one place and also a lodging at another place for a temporary 
purpose only, lie shall be deemed to reside 1 at both places in 
respect of any cause of action, arising at the place where he 
has such temporary lodging. 

Explanation IT, — A Corporation or Company shall be deemed 
to carry on business at its sole or principal office in British 
India or, in respect of any cause of action arising at any place 
where it has also a subordinate office, at such place. 

Illustrations, 

(a) A is a tradesman in Calcutta. B carries on business in 
Delhi. B , by his agent in Calcutta, buys goods of A> and requests 
A to deliver them to the East Indian Railway Company. A 
delivers the goods accordingly in Calcutta. A may sue B for the 
price of the goods either in Calcutta, where the cause of action has 
arisen, or in Delhi, where B carries on business. 

(b) A resides at Simla, B at Calcutta, and C at Delhi. A, B 
and C being together at Benares, B and C make a joint promissory- 
note payable on demand, and deliver it to A. A may sue B and G 
at Benares, where the cause of action arose. He may also sue them 
at Calcutta, where B resides, or at Delhi, where C resides ; but in 
each of these cases, if the 11011-resident defendant objects, the suit 
cannot be maintained without the leave of the Court 2 . 

18 . I11 suits for compensation for wrong done to person or Suits for 
moveable property, if the wrong' was done within the local compen- 

1 1 J ' sation for 

complaint* ( Jackson v. SpUtall, L. 466), * it never can be contended that 
R-, 5 0 . P . 542 : Vaughan v. Weldon , in order to constitute a residence in 
L. II., 10 C. P. 47}. any place, it is necessary to reside any 

this is to be construed broadly, given number of days, or even any 

80 as to prevent a debtor from evading great part of the year. It happens 
the claims of his creditors, 6 Bom. perpetually that persons have different 

102, the meaning of ‘ residence’ places of abode, in some of which they 

and dwelling-place, see i All. 51. The reside more or less, as suits their con- 
residence intended is not an exclusive venience.’ 

ie»idence, see L. R., 1 I. A. 396, 397 2 This section does not apply to the 

* case as to a condition). As Lord High Court in the exercise of its ori 

enyon said {Hex v. Sargent, 5 T. R. ginal civil jurisdiction, sec. 638, infra. 
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limits of the jurisdiction of one Court and the defendant 
resides, or carries on business, or personally works for gain, 
within the local limits of the jurisdiction of another Court, 
the plaintiff may at his option sue in either of the said Courts. 

Illustrations. 

(a) A, residing in Delhi, heats B in Calcutta. B may sue A 
either in Calcutta or in Delhi. 

(b) A, residing in Delhi, publishes in Calcutta statements 
defamatory of B. B may sue A either in Calcutta or in Delhi. 

(c) A, travelling on the line of a railway company whose 
principal oflice is at Howrah, is upset and injured at Allahabad by 
negligence imputable to the company. He may sue the company 
cither at Howrah or at Allahabad. 

19. If the suit be to obtain relief respecting, or compen- 
sation for wrong to, immoveable property situate within the 
limits of a single district, but within the jurisdiction of 
different Courts, the suit may be instituted in the Court within 
whose jurisdiction any portion of the property is situate: 
provided that, in respect of the value of the subject-matter of 
the suit, the entire claim he cognisable by such Court. 

If the immoveable property he situate within the limits of 
different districts, the suit may be instituted in any Court, 
otherwise competent to try it, within whose jurisdiction any 
portion of the property is situate 1 . 

20. If a suit which may be instituted in more than one 
Court is instituted in a Court within the local limits of whose 
jurisdiction the defendant or all the defendants does not or do 
not actually and voluntarily reside, or carry on business, or 
personally work for gain, the defendant or any defendant may, 
after giving notice in writing to the other parties of his 
intention to apply to the Court to stay proceedings, apply to 
the Court accordingly ; 

and if the Court, after hearing such of the parties as desire 
to be heard, is satisfied that justice is more likely to be done 
by the suit being instituted in some other Court, it may stay 
proceedings either finally or till further order, and make such 
order as it thinks fit as to the costs already incurred by the 
parties or any of them. 

1 And the Court, if it decrees the Cal. 661. Section 19 does not apply to 
sale of the whole property, may order the High Court in the exercise of its 

such sale to be made, 8 Cal. 703: 14 originalciviljuri9diction,sec.638, infra. 
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In such case, if the plaintiff so requires, the Court shall 
return the plaint with an endorsement thereon of the order 
staying* proceedings. 

Every such application shall be made at the earliest possible Applica- 
opportunity, and in all cases before the issues are settled ; and to°be made, 
any defendant not so applying shall be deemed to have 
acquiesced in the institution of the suit h 

21 . Where the Court, under section 20, stays proceedings, Remission 
and the plaintiff re-institutes his suit in another Court, the wherTsuR 6 
plaint shall not be chargeable with any court-fee : provided instituted 
that the proper fee has been levied on the institution of the Court, 
suit in the former Court, and that the plaint has been returned 

by such Court. 

22 . Where a suit may be instituted in more Courts than Procedure 
one, and such Courts are subordinate to the same appellate Q^urts in 
Court, any defendant, after giving notice in writing to the which suit 
other parties of his intention to apply to such Court to stHuted m ' 
transfer the suit to another Court, may apply accordingly; subordin- 
and the appellate Court, after hearing the other parties, if appellate 
they desire to be heard, shall determine in which of the Court * 
Courts having jurisdiction the suit shall proceed 2 . 

23 . Where such Courts are subordinate to different appel- Procedure 
late Courts, but are subordinate to the same High Court, any ^^not^o^ 
defendant, after giving notice in writing to the other parties subordin- 
of his intention to apply to the High Court to transfer the a e ‘ 

suit to another Court having jurisdiction, may apply accord- 
ingly. If the suit is brought in any Court subordinate to a 
District Court, the application, together with the objections, 
if any, filed by the other parties, shall be submitted through 
the District Court to which such Court is subordinate. The 
High Court may, after considering the objections, if any, of 
the other parties, determine in which of the Courts having 
jurisdiction the suit shall proceed 3 . 


6 Mad. 349. Sec. 20 contains the 
on y provision in the Code for staying 
proceedings. There is no express power 
to stay frivolous or vexatious suits, as 

ther e is in England under Order xxv. 
r. 4. 


3 The order for transfer will not be 
made unless the suit is brought in 
a Court having jurisdiction, 9 All. 19 1, 
approving of 6 Cal. 30. 

3 This is intended to provide for 
those cases where on the ground of 
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24. Where such Courts are subordinate to different High 
Courts, any defendant may, after giving notice in writing 
to the other parties of his intention to apply to the High 
Court within whose jurisdiction the Court in which the suit 
is brought is situate *, apply accordingly. 

If the suit is brought in any Court subordinate to a Dis- 
trict Court, the application, together with the objections, it 
any, filed by the other parties, shall be submitted through 
the District Court to which such Court is subordinate ; 

and such High Court 2 shall, after considering the objections, 
if any, of the other parties, determine in which of the several 
Courts having jurisdiction the suit shall proceed 3 . 

25. The High Court or District Court may, on the appli- 
cation of any of the parties, after giving notice to the parties 
and hearing such of them as desire to be heard, or of its 
own motion without giving such notice, withdraw any suit, 
whether pending in a Court of first instance or in a Court of 
appeal subordinate to such High Court or District Court, 
as the case may be, and try 4 the suit itself, or transfer it 
for trial to any other such subordinate Court competent 5 to 
try the same in respect of its nature and the amount or value 
of its subject-matter 6 . 


expense or convenience or some other 
good reason the Court thinks the place 
of trial ought to be changed. A defen- 
dant desiring a transfer ought clearly 
to explain by petition and affidavit 
the nature of the claim and defence, 
the issues, the evidence required, and 
then satisfy the Court that the change 
is desirable, 9 Cal. 980. 

1 that the suit may be transferred 
to another Court having jurisdiction 
but subordinate to another High 
Court. 

* i.e. the High Court mentioned in 
the first clause of this section. 

3 In 5 All. 60 it was held that this 
section does not empower a High Court 
to transfer a suit instituted within its 
own jurisdiction to the jurisdiction of 
another High Court, but only to declare 
in which Court a suit shall proceed 
and, if necessary, to stay all further 


proceedings within its own jurisdiction. 
If this had been the intention of the 
legislature, it would surely have given 
express power to stay proceedings, as 
in secs. 20, 476. 

4 Unless the evidence is retaken 
there is no trial, 7 All. 342. 

5 i.e. having jurisdiction, 7 All. 

239- 

6 An order under this section trans- 
ferring a suit in which an appeal 
would lie from the decree made 
therein is not subject to revision 
by the High Court, 6 All. 233. The 
High Court cannot under this section 
transfer an appeal unless the Court 
from which the transfer is sought to 
be made has jurisdiction to hear the 
appeal, 6 Cal. 30. 

Section 25 is applicable to cases of 
winding-up companies, 9 All. 182. 
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For the purposes of this section, the Courts of Additional 
and Assistant Judges shall be deemed to be subordinate to the 
District Court. 

The Court trying any suit withdrawn under this section 
from a Court of Small Causes shall, for the purposes of such 
suit, be deemed to be a Court of Small Causes. 


CHAPTER III. 


OF PARTIES AND THEIR APPEARANCES, APPLICATIONS 
AND ACTS. 


26. All persons may be joined as plaintiffs in whom the Persons 
right to any relief claimed is alleged to exist, whether jointly 1 , joined 
severally 2 or in the alternative 3 in respect of the same cause a ^P lain ’ 
of action 4 . And judgment may be given for such one or 
more of the plaintiffs as may be found to be entitled to relief, 
for such relief as he or they may be entitled to, without any 
amendment. But the defendant, though unsuccessful, shall 


1 9 All. 486. 

2 Thus where eight trustees of a 
charity brought an action for a libel 
contained in a letter written by the 
defendant, it was held in England that 
they might rightly join, though no 
joint injury was shown, Booth v. 
Briscoe , 2 Q. B. D. 496. Each had a 
separate right to sue arising out of 
the same cause of action. But in 1 1 
f al. 524, where thirteen deserters 
committed to jail under one warrant 
and for the same offence jointly sued 
the gaoler for wrongful detention after 
the expiry of their term of imprison- 
ment, the plaint was taken off the 
hlc, because 1 the causes of action, 
though similar in nature, were in fact 
distinct and separate.’ This decision 
ignored the word ‘ severally ’ and 
sterns erroneous. 

I he Madras High Court once said 
t at in a suit to recover property, in 
t absence of a special provision, 
ad the co-owners should be joined 
as plaintiffs, or, if they refuse, as 
defendants, 3 Mad. 234. 

The words ‘in the alternative * 
apply to cases in which there is a 


doubt as to who is the person entitled 
to sue, 6 Mad. 243; whether, e.g. 
principal or agent should be plaintiff. 
They also, apparently, permit a 
plaintiff to join two separate alterna- 
tive causes of action against the 
same defendant, Bugot v. Easton , 7 
Ch. D. 1. 

4 From the English Order xvi. r. 1, 
but with the addition of the words 4 in 
respect of the same cause of action ; ’ 
i.e. the same set of facts which give 
or may give A a right to legal relief 
against B. And see 6 Bom. 266, 275, 
where Sargent J. said that here ‘cause 
of action meant not only the act 
complained of, but also the right 
violated by that act.’ Where one of 
two Hindil widows and her adopted 
son sued as co-plaintiffs claiming 
either the whole family estate for 
the son if the adoption were valid, 
or, if the adoption were invalid, half 
the estate for the plaintiff widow, 
the suit was held bad for misjoinder, 
6 Mad. 239 ; and see 6 Bom. 266, 275. 
In the Madras case there were an- 
tagonistic claims arising out of the 
same cause of action. 


I 1 % 
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be entitled to his tosts occasioned by so joining any person 
who is not found entitled to relief, unless the Court in dis- 
posing of the costs of the suit otherwise directs. 

27. Where a suit has been instituted in the name of the 
wrong person as plaintiff x , or where it is doubtful whether it 
has been instituted in the name of the right plaintiff 1 2 the 
Court may, if satisfied that the suit has been so commenced 
through a bond fide mistake 3 , and that it is necessary for the 
determination of the real matter in dispute so to do, order 
any other person or persons to be substituted 4 or added as 
plaintiff or plaintiffs upon such terms as the Court thinks 
just 5 6 . 

28. All persons may be joined as defendants against whom 
the right to any relief is alleged to exist, whether jointly, 
severally or in the alternative, in respect of the same matter 0 . 
And judgment may be given against such one or more of the 
defendants as may be found to be liable, according to their 
respective liabilities, without any amendment. 

29. The plaintiff may, at his option, join as parties to the 
same suit all or any of the persons severally, or jointly and 
severally, liable on any one contract, including parties to hills 
of exchange, liundis and promissory notes 7 . 


1 e.g. by beneficiary instead of 
trustee, by mortgagor instead of mort- 
gagee. 

54 e.g. in an action for breach of a 
contract made by an agent. 

3 of law or of fact, DucJcet v. 
G over, 6 Ch. D. 82. 

4 It has been held in England that 
a new plaintiff cannot be substituted 
for the original plaintiff except by 
consent of the latter, Bmdeu v. Carle, 
17 Ch. D. 169, where the Court added 
a plaintiff and gave him the conduct 
of the suit. 

5 See Turquand v. Fear on, 4 Q. B. 
D. 280. 

6 From the English Order xvi. r. 4, 

with the addition of the words ‘ in 
respect of the same matter,’ 8 Cal. 172. 
Sec. 28 is not imperative, 8 Cal. 238. 
It does for defendants what sec. 26 does 
for plaintiffs. It was said in Council 


that sec. 28 would enable a landlord 
to proceed in a single suit for the 
enhancement of the rent of the tenants 
of a whole estate. In England, A sued 
B for trespass on land of which A was 
lessee under C. The defence was a right 
of way granted by C. It was held that 
A might add Cas a defendant, claiming 
against him, in case the right of way 
was established, damages for breach 
of covenant for quiet enjoyment, Child 
v. Stenning , 5 Ch. I). 695. But a 
stranger to a contract of which specific 
performance is sought cannot be a party 
to a suit. Where, therefore, A sues 
as against B for specific performance 
of a contract to sell lands and as 
against C for a declaration that he 
was not entitled to any charge on 
those lands, C is improperly made a 
party, 5 Bom. 177. See 12 Cal. £ 55 * 

7 Thus the holder of bills of ex- 
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30. Where there are numerous parties 1 having the same One party 
interest in one suit, one or more of such parties may, with the ma ^ s,ie 0J 
permission of the Court, sue or be sued, or may defend, in 

such suit, on behalf of all parties so interested 2 . But the a11 in same 
Court shall in such case give, at the plaintiffs expense, notice int6re8t ' 
of the institution of the suit to all such parties either by per- 
sonal service or (if from the number of parties or any other 
cause such service is not reasonably practicable) by public 
advertisement, as the Court in each case may direct 3 . 

31. No suit shall be defeated by reason of the misjoinder Suit not 
of parties, and the Court may in every suit deal with the hr 
matter in controversy so far as regards the rights and interests 

of the parties actually before it 4 . 

iMothing in this section shall be deemed to enable plaintiffs 
to join in respect of distinct causes of action 5 . 

32 . The Court may on or before the first hearing up™ Courl 
he application of either party, and on such terms as the dismisa V 

Court thinks just, order that the name of any party, whether 

aS p,amtlff or as defendant 0 , improperly joined, be struck 

out ; 

and the Court may at any time 7 either upon or without 

change may join the drawer and the infringement, Sheehan v. G. E. Uy. 

Co., 1 6 Ch. I). 59. Jts object is to 
save the record from being incum- 
bered. It does not allow individuals 
to sue on behalf of the general public, 
but it enables some of a class having 
special interests to represent the rest 
of the class, 9 Mad. 463. It applies 
to suits affecting the property of a 
Malabar tarawdd, which ‘is something 
in the nature of a corporation,’ but 
not the kind contemplated in sec. 435, 

25 : 10 Mad. 3 27. 


or 

add parties. 


acceptor as co-defendants in the same 
s ”it, 3 Cal. 541. 

1 i.e. persons, 9 Cal. 606. The 
rat part of this section implies that 
the plaintiff therein contemplated 
wishes to sue on behalf of other persons 
similarly interested in suing, they 
also wishing the same, 5 All. 606. 
'hat when there is community of 
interest among a large number of 
persons a few should be allowed to 
^present the whole, see 3 Mad. H. C. 

‘^ ee Order xvi. r. 9. 

wW? 58 fleCti0n appIies t0 a case 
terpsf r* any peraons ar ® jointly in- 

r-h>rthLi t t?' r6li f’ 7A11182 ’ 

.nvnet ' ° f , hitnself a «d hi, co- 
iStevpti ° r re ^ dl b D e Hart v. 

v- D.^orwh^ 

ner Of a patent sues for an 


6 Mad. 

4 Order xvi. r. ii.- 

5 6 Bom. 275. 

Thus if an officer of a corporation 
or company be made a defendant for 
purposes of discovery only, his name 
should be struck out, as the necessary 
relief can be got under sec. 124; see 
Wilson v. Church, 9 Ch. D. 352. 

7 even, apparently, after decree, 
6 Mad. 227. 
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such application, and on such terms as the Court thinks just 
order that any plaintiff be made a defendant or that any 
defendant be made a plaintiff 1 , and that the name of any 
person who ought to have been joined, whether as plaintiff or 
defendant, or whose presence before the Court may be neces- 
sary in order to enable the Court effectually and completely 
to adjudicate upon and settle all the questions involved in the 
suit 2 , be added 3 . 

No person shall be added as a plaintiff, or as the next friend 
of a plaintiff, without his own consent 4 * * thereto r \ 

Any person on whose behalf a suit is instituted or defended 
under section 30 may apply to the Court to be made a party 
to such suit. 

All parties whose names are so added r> as defendants shall 
be served with a summons in manner hereinafter mentioned, 
and (subject to the provisions of the Indian Limitation Act, 
1877, section 22 ) the proceedings as against them shall be 
deemed to have begun only on the service of such summons 7 . 

The Court may give the conduct of the suit to such plaintiff 
as it seems proper 8 . 


1 7 Bom. 167. But see 10 Mad. 44. 

2 i. e. (as a rule) questions directly 
arising out of and incident to the 
original cause of action, in which, 
either in character of plaintiff or 
defendant, the person to be joined has 
an identity or community of interest 
with that party in the litigation on 
whose side he is to be ranged, 2 All. 
743, per Straight J. 

3 This section applies to a suit 

which is to some extent properly in- 
stituted, though partially defective. 
There is no jurisdiction at the hearing 
to add a plaintiff unless the original 
plaintiff had some title to sue, 6 Cal. 

371, 376: 4 Cal. 359: 6 Mad. 331 

(where application to be made 
plaintiffs was granted). The object 
of this provision is to enable the 

Court to try and determine, once 
for all, material questions common 
to the parties and to third parties 
and not merely questions between the 
parties to the suit, 5 Mad. 52. As to 

assignees pendente lite , see 8 Bom. 323, 


and Kino v. Rudkin, 6 Ch. D. 160. 
The Secretary of State for India in 
Council may be added, 9 Cal. 277. 
For the exercise of these powers no 
period of limitation is provided : they 
may be used so long as the case is sub 
jndiee, 12 Cal. 651. 

4 This need not be in writing, as 
under the corresponding English rule. 

5 Because the suit may be impro- 
perly brought, and if a person were 
made plaintiff without his consent, he 
might also be made liable for costs, 
7 Cal. 244. If a person objects to be 
made a plaintiff, the proper course is 
to make him a defendant. But the 
section does not contemplate an ap- 
plication by the person proposed to 
be added, 5 Cal. 882, 886. 

6 whether on the application of the 
plaintiff, or on their own application, 
or by the Court acting on its own 
authority and without any application, 
2 All. 491, 492. 

7 Order xvi. r. 1 1. 

8 See Order xvi. r. 39. 
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33 Where a defendant is added, the plaint, if previously 
filed shall, unless the Court direct otherwise, be amended in 
such manner as may be necessary, and an amended copy of 
the summons shall be served on the new defendant and the 
original defendants b 

34 . All objections for want of parties, or for joinder of 
parties who have no interest in the suit, or for misjoinder as 
co-plaintiffs or co-defendants, shall be taken at the earliest 
possible opportunity, and in all cases before the first hearing 2 ; 
and any such objection not so taken shall be deemed to have 
been waived by the defendant. 

35. When there are more plaintiffs than one, any one or 
more of thefri may be authorised by any other of them to 
appear, plead or act for such other in any proceeding under 
this Code : and in like manner when there are more defendants 
than one, any one or more of them may be authorised by any 
other of them to appear, plead or act for such other in any 
such proceeding 3 . 

The authority shall be in writing signed by the party 
giving it, and shall be filed in Court. 

Recognised Agents and Pleaders . 

36. Any appearance, application or act in or to any Court, 
required or authorised by law to be made or done by a party 
to a suit or appeal in such Court, may, except when otherwise 
expressly provided by any law for the time being in force 4 , be 
made or done by the party in person, or by his recognised 
agent \ or by a pleader duly appointed 6 to act on his behalf : 

Provided that any such appearance shall be made by the 
Party in person, if the Court so direct 7 . 


Where de- 
fendant 
added, 
plaintiff to 
amend. 


Time for 
taking ob- 
jections as 
to non- 
joinder or 
misjoinder. 


Any party 
may au- 
thorise any 
other party 
to appear 
etc. for him. 


Authority 
to be in 
writing, 
signed and 
tiled. 

Appear- 
ances etc. 
may be in 
person, by 
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pleader. 


1 Order xvi. r. 13. But as to con- 
solidated suits see In re Worthy , 
4 Oh. D. 181. 

2 7 Oal. 594, 603 : 8 Cal. 277 : 6 

All. 57. 

* 2 Bom. H. C., A. C. J. 103. 

Hee, e. g., sec. 404 infra : 4 Bom. 
. C., A. C. J. 9 1. That a recognised 
agent cannot sue or appear in his own 
name, gee 5 Ben. Appx. 11 : 2 

N -w.p. I79 . 


5 13 Sutli. Civ. R. 344: 15 ibid. 
245. He cannot address the Court 
as a suitor may do, 3 ibid. 108. 

6 i. e. duly appointed according 
to the law regarding pleaders in 
force in the particular Court, 8 Bom. 
I0 5 - 

7 In the case of a pauper, sec. 36 is 
controlled by sec. 404, see 4 Bom. 
H. C., A. C. J. 91. 
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37. The recognised agents of parties by whom such ap- 
pearances, applications and acts may be made or done arc— 

(a) persons holding general powers-of-attorney 1 from parties 
not resident 2 3 within the local limits of the jurisdiction of the 
Court within which limits the appearance, application or act 
is made or done, authorising them to make and do such 
appearances, applications and acts on behalf of such parties; 

( b ) mukhtars duly certificated under any law for the time 
being in force, and holding special powers-of-attorney author- 
ising them to do, on behalf of their principals, such acts as 
fnay legally be done by mukhtars ; 

(c) persons carrying on trade or business for and in the names 
of parties not resident :J within the local limits of thp jurisdiction 
of the Court within which limits the appearance, application 
or act is made or done, in matters connected with such trade 
or business only, where no other agent is expressly authorised 
to make and do such appearances, applications and acts 4 . 

Nothing in the former part of this section applies to the 
territories now administered respectively by the Lieutenant- 
Governor of the Pan jab, and the Chief Commissioners of 
Oudh and the Central Provinces ; but in those territories the/ 
recognised agents of parties by whom such appearances, 
applications and acts may be made and done shall be such 
persons as the Local Government may, from time to time, by 
notification in the official Gazette, declare in this behalf 5 . 

38. Processes served on the recognised agent 6 of a party to 
a suit or appeal shall be as effectual as if the same had been 
served on the party in person, unless the Court otherwise directs. 


1 Bourke, 0 . C. J. 244. The power 
must be duly stamped, see infra, Act 

I of 1879, sched. I. art. 50. 

3 This covers every absence which 
may reasonably be supposed to have 
been contemplated by the legislature. 
It must be construed broadly, so as 
not to prevent a creditor from enforc- 
ing his claims against his debtor, 6 
Bom. 100, 102. 

3 6 Bom. H. C. 159. 

4 This clause must be read with 

sec. 76, 4 Bom. 416. For a case in 

which a firm was held not within cl. 


(c), see 8 Bom. H. C. 159. As to 
the agent of a firm ceasing to exist, or 
to carry on business, see 13 Suth. Civ. 
R. 344 : 9 Bom. H. C. 427. As to 
the Political Agent appointed to 
manage the estate of a minor Chief, 
11 Bom. 53. 

5 See the Panjitb Notification No. 
3857, dated Oct. 3, 1877: and The 
N. W. Provinces and Oudh Gazette, 
July 27, 1878, p. 1058. 

6 But an order directed to be served 
on an attorney cannot be served on 
his clerk, 2 Hyde, 116. 
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The provisions of this Code for the service of process on a 
party to a suit shall apply to the service of process on his 
recognised agent 1 . 

39. The appointment of a pleader to make or do any Appoint- 
appearance, application or act as aforesaid shall be in writing ment of 
and such appointment shall be filed in court. pleader. 

When so filed, it shall be considered to be in force until 
revoked with the leave of the Court, by a writing signed by 
the client and filed in court 2 , or until the client or the 
pleader dies, or all proceedings in the suit are ended so far as 
regards the client 3 . 

No advocate of any High Court established by Royal 
Charter shall be required to present any document empowering 
him to act. 


40 Processes served on the pleader of any party or loft at Service of 
the office or ordinary residence of such pleader, relative to l lrocess 
a suit or appeal, and whether the same be for the personal pIeadcr ‘ 
appearance of the party or not, shall be presumed to be duly 
communicated and made known to the party whom the 
pleader represents; and, unless the Court otherwise directs, 
shall be as effectual for all purposes in relation to the suit 

or appeal as if the same had been given to or served on the 
party in person 4 . 


41. Besides the recognised agents described in section 27 
any person residing within the jurisdiction of the Court 
may be appointed an agent to accept service of process. 

a PPO'ntment may be special or general and shall be 
aefe by an instrument in writing signed by the principal, 

a L SW< U 1Ilstrument > or > 'f the appointment be general, 
attes ted copy thereof, shall be filed in court. 


Agent to 

receive 

process. 

His ap- 
pointment 
to be in 
writing 
signed and 
filed. 


■ ° fco 1 urSe 9ec - 38 doe8 no * bar ser- 
iSfi °A T - he parties ‘hemselves, Suth. 

I804, Mis. 21. 


3 rpf; the En g 1 ish Order vii. r 
a hat a new vakiClatmCma 
cessary in proceedings subsc 
T e ’ See 8 Su ‘h. Civ. 1 

(Weals t° th e Quetenin counci 

• 465 (application for a new t 


5 Bom. H. C., A. C. J. 83 (resisting 
claim to property attached in execu- 
tion) : 4 Mad. H. C. Rulings, xliii (suit 
remanded by appellate Court). 

4 6 Bom. H. C., A. C. J. 141 (order 
requiring party to attend and give 
evidence). As to divorce suits, see 6 
Bom. 416, 429. 
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Suit how 
framed. 


Suit to 
include 
whole 
claim. 


Relin- 
quishment 
of part of 
claim. 

Omission 
to sue for 
one of 
several 
remedies. 


CHAPTER IV. 

OF THE FRAME OF THE SUIT. 

42 . Every suit shall, as far as practicable, be so framed as 
to afford ground for a final decision upon the subjects in 
dispute, and so to prevent further litigation concerning them. 

43 . Every suit shall include the whole of the claim which 
the plaintiff is entitled to make in respect of the cause of 
action 1 ; but a plaintiff may relinquish any portion of his 
claim in order to bring the suit within the jurisdiction of 
any Court 2 . 

If a plaintiff omit to sue 3 in respect of, or intentionally 
relinquish, any portion of his claim, he shall not afterwards 
sue in respect of the portion so omitted or relinquished 4 . 

A person entitled to more than one remedy 5 in respect 
of the same cause of action may sue for all or any of his 
remedies ; but if he omits (except with the leave of the Court 


1 i.e. the cause of action upon which 
the suit is brought, 8 Mad. 520; see 
12 Cal. 291. One of the reasons for 
prohibiting the splitting of an entire 
demand is that the defendant be not 
put to unnecessary vexation, and one 
test is whether the same evidence and 
the same arguments apply in the two 
cases. 

2 9 Mad. 279. 

3 The words ‘ omit to sue ’ include 
accidental or involuntary omission, 1 1 
Moore, I. A. 605 (S. C., 8 Suth.P.C.3). 

4 9 Cal. 143, affirmed by the P. C., 

12 Cal. 482 : 2 All. 838 : 3 All. 543, 
660 : 4 All. 1 7 1 . Thus where the pro- 
perty of a Hindu family consisted of 
lands as well as debts, and two of 
the family at first sued for a par- 
tition of the debts only and then 
compromised and withdrew the suit 
without the permission of the Court, 
a second suit brought by them for a 
partition of the whole property was 
barred, 7 Bom. 182. So where A sued 
for rent at an enhanced rate for a 
certain year, he could not afterwards 
sue for the original rent for previous 


years. The correct test is whether 
the claim in the new suit is, in fact, 
founded on a cause of action distinct 
from that which was the foundation 
of the former suit, 11 Moo. I. A. 605. 
Thus where A deposits three Govern- 
ment promissory notes with Ji, who 
misappropriates them, and A sues B 
for two of the notes, A cannot after- 
wards sue B for the third note, ibid. 
For other cases in which the second 
suit is barred, see 4 Suth. Kef. 20 : 
12 Suth. Civ. It. 79 : 14 ibid. 253 : 18 
ibid. 337 : 21 ibid. 223 : 3 Ben. A.C. 
J. 265 : 7 Bom. 377. 

For cases in which the second suit 
is not barred, see 4 All. 180, 461 : 

6 All. 616: 7 All. 624: 9 All. 23: 

7 Bom. 446 : 8 Cal. 819 : 12 Cal. 60, 
339 ; and see Act IV of 1882, sec. 99. 

Where the plaintiff omits to sue in 
respect of a portion of his claim, 
Btating that he does not relinquish it, 
but means to sue again for it, he 
can, of course, gain nothing by such 
statement, 2 N. W. P. 90. 

5 i.e. entitled at the time of suing 
for the first remedy, 3 All. 857. 
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obtained before the first hearing 1 ) to sue for any of such 
remedies, he shall not afterwards sue for the remedy so 

omitted. 

For the purpose of this section, an obligation and a col- 
lateral security for its performance shall be deemed to consti- 
tute but one cause of action 2 . 

Illustration. 

A lets a house to B at a yearly rent of Rs. 1,200. The rent for 
the whole of the years 1881 and 1882 is due and unpaid. A sues 
/y only for the rent due for 1882. A shall not afterwards sue B 
for the rent due for 1881 3 . 

44 . Rule a. — No cause of action shall, unless with the Only cer- 
leave of the Court 4 , be joined with a suit for the recovery of tobe^ined 
immoveable property 5 , or to obtain a declaration of title to with suit 
immoveable property, except — covery of 

(a) claims in respect of mesne profits 6 or arrears of rent land * 
in respect of the property claimed, 

(b) damages for breach of any contract under which the 
property or any part thereof is held, and 

(c) claims by a mortgagee to enforce any of his remedies 
under the mortgage 7 . 

Rule b . — No claim by or against an executor, administrator Claims by 
or heir 8 as such, shall be joined with claims by or against executor^ 
him personally, unless the last-mentioned claims are alleged adminis- 
to arise with reference to the estate in respect of which the heir? r ° r 


1 The application for leave is in 

time if made directly the case is called 

on, and before anything has been done 
towards the hearing, 5 Bom. 463, 465. 

1 Where a mortgagee in execution 
of a decree for the satisfaction of any 
claim, whether arising under the 
mortgage or not, attaches the mort- 
gaged property, he may, notwithstand- 
ing anything contained in this section, 
institute a suit for sale of the property, 
under sec. 67 of the Transfer of Pro- 
perty Act, supra, Vol. I. p. 780. 

* 6 Ca h 793 : 12 Cal. 50. 

In England leave has been given 
to join with an action for the recovery 

° and, (a) a claim to recover a deed 
re ating to the land, and to recover 

personal estate comprised in the same 


instrument, 2 Ch. D. in; ( b) a claim 
for a receiver, 24 W. R. 845 ; (c) 
where the plaintiff was both heir at 
law and one of the next of kin of an 
intestate, a claim for administration, 
24 W. R. 901. 

5 5 Mad. 161. 

6 As to these, see 8 Cal. 332, 343, 8 
Suth. Civ. R. 104, where the expression 
was interpreted as meaning * those 
profits which a person in actual 
wrongful possession of certain land 
did actually receive, or might with 
ordinary diligence have received, from 
that land.’ 

7 Order xviii. r. 2. There is no 
appeal from an order under sec. 44. 
rule a, 8 All. 191 . 

* 6 Bom. 390, 393. 
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Plaintiff 
may join 
several 
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Court may 
order 

separation. 


Defendant 
may apply 
to confine 
suit. 


plaintiff or defendant sues or is sued as executor, administrator 
or heir, or are such as he was entitled to, or liable for, jointly 
with the deceased person whom he represents b 

45. Subject to the rules contained in chapter II and in 
section 44, the plaintiff may unite in the same suit several 
causes of action against the same defendant or the same 
defendants jointly; and any plaintiffs having causes of action 
in which they are jointly 1 2 interested against the same 
defendant, or the same defendants jointly, may unite such 
causes of action in the same suit 3 . 

But if it appear to the Court that any such causes of action 
cannot be conveniently tried or disposed of together, the Court 
may, at any time before the first hearing, of its own motion 
or on the application of any defendant, or at any subsequent 
stage of the suit, if the parties agree, order separate trials of 
any such causes of action to be had, or make such other order 
as may be necessary or expedient for the separate disposal 
thereof 4 . 

When causes of action are united, the jurisdiction of the 
Court as regards the suit shall depend on the amount or value 
of the aggregate subject-matters at the date of instituting 
the suit, whether or not an order has been made under the 
second paragraph of this section. 

46. Any defendant alleging that the plaintiff has united 
in the same suit several causes of action which cannot be 
conveniently disposed of in one suit may at any time before 
the first hearing, or, where issues are settled, before any 
evidence is recorded 5 , apply to the Court for an order confining 


1 9 All. 221. 

2 Jointly (not necessarily equally) 
interested as to the subject-matter of 
the suit which the causes of action 
have in contemplation, 6 Mad. 242. 
‘ Joint interest in the main questions 
raised by the litigation is a condition 
precedent to the joinder of several 
causes of action against several de- 
fendants,’ 6 All. 108, per Straight J. 

3 It is a prerequisite of the right 

given by this section that the Court 

to which the plaint is presented should 


have jurisdiction over all the causes 
of action, 7 Mad. 173. That this 
section is not a restrictive proviso to 
sec. 28, see 5 All. 178, per Mahmud J. 

4 8 Mad. 75. This power does 
not, of course, extend to the dismissal 
of certain defendants and ordering 
that a fresh suit be brought against 
them, 8 Bom. 619. As to the pro- 
cedure of the Court where there is 
a misjoinder, see 7 Bom. 291. 

5 but not afterwards, 7 All. 1 00. 
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the suit to such of the causes of action as may be conveniently 
disposed of in one suit 1 . 

47. If, 011 ^ ie hearing* of such application,, it appears to Power to 
the Court that the causes of action are such as cannot all be 
conveniently disposed of in one suit, the Court may order any causes and 
of such causes of action to be excluded, and may direct the am end* 
plaint to be amended accordingly, and may make such order 
as to costs as may be just. 

Every amendment made under this section shall be at- 
tested by the signature of the J udge. 


CHAPTER Y. 


OF THE INSTITUTION OF SUITS. 


48. Every suit shall be instituted by presenting a plaint 
to the Court 2 or such officer as it appoints in this behalf. 


Suits to be 
commenced 
by plaint. 


49. The plaint must be distinctly written in the language Language 
of the Court ; provided that, if such language is not English, 0 plamt * 
the plaint may (with the permission of the Court) be written 
in English ; but in such case, if the defendant so require, 
a translation of the plaint into the language of the Court 
shall be filed in court 3 . 


50. The plaint must contain the following particulars : — Particulars 
(a) the name of the Court in which the suit is brought ; tained°in' 
[fj) the name, description and place of residence of the plaint, 
plaintiff 4 ; 


Order xxiii. r. 8. This section 
enabl es a defendant who is embarrassed 
by a multifarious suit to get the trial 
confined to a reasonable aggregate 
<>f causes of action, and in such a 
case the other causes must needs be 

left over for another suit, 8 Bom. 
6 1 9. 

a 2 Bom. H. C., A. C. J. 42 : 10 
1 495 > overruling 5 ibid. 117. 

A paper referred to in a plaint is 


not part of the plaint, Bourke, O. C. J. 
273 . 

4 Where A sues, under a power of 
attorney on behalf of JB f the suit must 
be brought in /?’ s name, 1 N. W. P. 
277. See also 4 ibid. 59. Where the 
plaintiff sells his rights pendente lite 
the vendee’s name should not be sub- 
stituted ; but the irregularity may be 
cured by the defendant’s consent, 3 
Ben. A. 0 , J. 214. 
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suits. 
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plaintiff 
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tive. 


(c) the name, description 1 and place of residence of the de- 
fendant, so far as they can be ascertained ; 

( d ) a plain and concise statement of the circumstances 
constituting the cause of action, and where and when it 
arose ; 

(< e ) a demand of the relief which the plaintiff claims 2 ; 
and 

(/) if the plaintiff has allowed a set-off or relinquished a 
portion of his claim, the amount so allowed or relinquished. 

If the plaintiff seeks the recovery of money, the plaint 
must state the jirecise amount, so far as the case admits. 

In a suit for mesne profits, and in a suit for the amount 
which will be found due to the plaintiff on taking unsettled 
accounts between him and the defendant, the plaint need only 
state approximately the amount sued for. 

When the plaintiff sues in a representative character 3 , 
the plaint should show, not only that he has an actual existing 
interest in the subject-matter but that he has taken the steps 
necessary to enable him to institute a suit concerning it. 


Illustrations . 

(a) A sues as 7/s executor. The plaint must state that A lias 


proved 7/s will. 

1 Where the Government has recog- 
nised a person as having a right to 
bear particular titles, a plaint in a suit 
against him should mention the titles, 
1 2 Ben. 443 ; and the J udicial Com- 
mittee remarked that it was against 
the policy of the law that anything 
should be done which tends to in- 
crease one of the great social evils of 
India, viz. the indisposition of persons 
of consequence to appear as suitors in 
Courts of justice. Their lordships even 
said (ibid 449) that ‘ description * in- 
cludes all those titles by which the 
party is generally known, A Hindi! 
widow sued as representing her de- 
ceased husband should be so described, 
8 Bom. 309. 

3 That under a prayer for general 
relief, the plaintiff is not entitled to 
any relief inconsistent with his plaint, 
see 5 Ben. 682, 6S9. The Court must 
take into consideration all the rights 
of the parties and by its decree give 


effect to those rights as far as possible ; 
but it should confine itself to granting 
such relief as is prayed by the plaint, 
1 Mad. H. C. 477. Thus in a suit to 
establish a right of ownership over 
certain land, the Court should not 
enter into, and decide upon, the 
plaintiff’s right to an easement over 
the same, 2 Bom. H. C. 176. How- 
ever, in 6 Cal. 485 White J. seems to 
have granted an injunction for which 
there had not been a specific prayer. 
As to interest on the amount of mesne 
profits decreed, though not prayed for 
in the plaint, see 3 Moo. I. A. 2 20. 
That the plaintiff is limited to the sum 
laid in his plaint as mesne profits, 
though by the evidence a larger sum 
appears due to him, see 2 Moo. I. A. 

3 This applies not only to executors, 
administrators and guardians, but to 
the manager of a Hindi! family; 7 
Bom, 470. 
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(b) A sues as C ' s administrator. The plaint must state that A 
has taken out administration to C ’ s estate. 

(c) d sues as guardian of D, a Muhammadan minor. A is not D’a 
guardian according to Muhammadan law and usage. The plaint 
must state that A has been specially appointed D ' s guardian. 


The plaint must show that the defendant is or claims to be Defen- 
interested in the subject-matter, and that he is liable to ^restand 
be called upon to answer the plaintiff's demand. liability to 

be shown. 

Illustration. 


A dies, leaving B his executor, C his legatee, and D a debtor to 
/Fs estate. C sues D to compel him to pay his debt in satis- 
faction of C's legacy. The plaint must show that B has cause- 
lessly refused to sue />, or that B and D have colluded for the 
purpose of defrauding (7, or other such circumstances rendering D 
liable to C. 


If the cause of action arose beyond the period ordinarily Grounds of 
allowed by any law for instituting the suit, the plaint must 
show the ground upon which exemption from such law is ation-law. 
claimed. 


51 . The plaint shall be signed by the plaintiff and his Plaints to 
pleader (if any), and shall be verified at the foot by the and^verU 
plaintiff or by some other person proved to the satisfaction ^ e d. 

oi the Court to he acquainted with the facts of the case 1 : 

Provided that if the plaintiff is, by reason of absence or 
for other good cause, unable to sign the plaint, it may be 
signed by any person duly authorised by him in this behalf 2 . 

52 . The verification must be to the effect that the same is Contents of 
true to the knowledge of the person making it, except as tk>n fiCa 

to matters stated on information and belief, and that as to 

those matters he believes it to be true 3 . 

the verification shall be signed by the person making it 4 . Verifica- 
tion to be 

In the case of a person holding a verify the plaint, see 1 Ben. A. C. J- ^ 

^° W ? r attorney, or of any 100. As to the practice of the Cal- 
n , 7 reco gnised agent, the Court will cutta High Court when a suit is 
proof^B 011 an ^g X ^ reme stringency of brought by a firm, see 12 Ben. 35. 

p e ’k* 3 ^ a P ei *son holding a general * It is expedient, though not neces- 
the Tl °- at ^° rney io 9ue on behalf of sary, that it should be made in the 
0 All amtl ri ^ ^ om * 468. But see presence of an officer of the Court, 4 
' r ° 5 ( all egations of fraud). That Bom. 468. 

person added as co-plaintiff should • 
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When 
plaint may 
be rejected, 
returned 
for amend- 
ment, or 
amended. 


Proviso. 


53 . The plaint niay^ at the discretion 1 o£ the Court and at 
or before the first hearing 2 , be rejected 3 , returned for amend- 
ment within a time to be fixed by the Court 4 , or amended then 
and there, upon such terms as to the payment of costs 
occasioned by the amendment 5 as the Court thinks fit, 

(a) if it does not state correctly and without prolixity the 
several particulars hereinbefore required to be specified there- 
in; or 

(Jj) if it contains any particulars other than those so 
required 6 ; or 

(c) if it is not signed and verified as hereinbefore required ; or 
(ri) if it does not disclose a cause of action 7 ; or 
(e) if it is not framed in accordance with section 42 ; or 
(/) if it is wrongly framed by reason of nonjoinder or mis- 
joinder of parties, or because the plaintiff has joined causes 
of action which ought not to be joined in the same suit 8 : 

Provided that a plaint cannot be altered so as to convert a 
suit of one character into a suit of another and inconsistent 
character 9 . 


1 Ttiis discretion is the discretion 
described in the Specific Relief Act 
(supra, Yol. I. p. 962), sec. 22 ; 7 All. 
S3- 

3 even after it has been registered, 

2 Mad. H. C. 51. The power conferred 
by this section cannot be exercised by 
a Court of first instance after the first 
hearing, 7 All. 79, dissenting from 5 
Bom. 609, where the Court held that 
the words * at or before the first hear- 
ing ’ were merely directory and not 
mandatory. The Legislature certainly 
intended them to be mandatory. But 
the High Courts at Calcutta, 6 Cal. 
332, 626, and Madras, 6 Mad. 239, 
agree with the Bombay High Court, 
and the antinomy calls for legislative 
solution. 

3 The judge, in considering whether 
he should admit or reject a plaint, 

should not refer to documents and 

facts not annexed to or stated in the 

plaint, nor ascertained by interrogat- 

ing the plaintiff, 10 Bom. 182. 

* 1 Mad. 427. 

3 ^ e. amendment of the faults speci- 


fied in this section, 7 All. 101. 

6 e.g. mere argument, or a prayer 
that the defendant be prosecuted for 
forgery, 8 Suth. Civ. R. 296. 

7 Compare the English judgment 
on demurrer, L. R., 6 I. A. 121. 

8 It has been held in England (under 
Order xxviii) that an action may be 
turned into an information (2 Ch. Div. 
221), and that pleadings may be 
amended so as to raise an entirely 
new case requiring fresh evidence (5 
Prob. Div. 26). But of course the 
Court, in the exercise of its discretion, 
may refuse to allow such an amend- 
ment. 

9 5 Cal. 602 : 7 Cal. 455 : 4 Bom. 
587: 7 Bom. 155: 2 Mad. 298: 9 All. 
188. For example, a suit for posses- 
sion with mesne profits into a suit for 
resumption, 6 Suth. Civ. R. 2l1, 
Were the rule otherwise, perjury and 
forgery would be encouraged, 9 Bom. 
H. C. 6-7 : citing Marshall, 70, per 
Peacock C.J., and 5 Bom. H. C., 
A. C. J. 133. 
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When a plaint is amended, the amendment shall be attested 
bv the signature of the Judge. 

54 . The plain t shall be rejected in the following cases : — 

(</) if the relief sought is undervalued, and the plaintiff, on 

1 icing required by the Court to correct the valuation within a 
time to be fixed by the Court, fails to do so : 

(//) if the relief sought is properly valued, but the plaint is 
written upon paper insufficiently stamped, and the plaintiff, 
on being required by the Court to supply the requisite stamp- 
paper within a time to be fixed by the Court 1 , fails to do so 2 : 

(c) if the suit appears from the statement in the plaint to 
be barred by any positive rule of la w 3 : 

(c/) if the plaint, having been returned for amendment 
within a time fixed by the Court, is not amended within such 
time 4 . 

55. When a plaint is rejected, the Judge shall record with 
bis own hand an order to that effect with the reason for such 
order. 

56. The rejection of the plaint on any of the grounds 
hereinbefore mentioned shall not of its own force preclude the 
plaintiff from presenting a fresh plaint in respect of the same 
cause of action. 

57. The plaint shall be returned to be presented to the 
proper Court in the following cases : — 

( a ) if a suit has been instituted in a Court whose grade is 
lower or higher than that of the Court competent to try 
it, where such Court exists, or where no option as to the 
selection of the Court is allowed by law 5 : 

(/') if, in a suit relating to immoveable property, but not 

plaintiff to bring a fresh suit for the 
same matter, or to enter a non-suit, 
see 13 Moo. I. A. 160. 

5 7 Mad. 1 71 : 10 Mad. 21 1, follow- 
ing 8 Bom. 313 and 8 Cal. 834. Even 
though the plaintiff fraudulently un- 
derstates the value of the subject- 
matter of the suit, and the under-state- 
ment has only been detected after in- 
vestigation, the plaint should be 
returned, 8 Mad. 62. 


Attesta- 
tion of 
amend- 
ment. 

When 
plaint shall 
be rejected. 


Procedure 
on reject- 
ing plaint. 


When 

rejection 

does not 

preclude 

fresh 

plaint. 

Return of 
plaint 
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sented to 
proper 
Court. 


1 2 All. 875. 

2 9 Pom. 357. 

Such, for instance, as sec. 424, 
infra, or the Limitation Act, 2 Mad. 
H.C.51. 

Under this section a plaint can 
on y he rejected before it is registered, 
2 Mad. 308: 8 Cal. 192. That the 
,an U’ourts have no power, like 
i exercised by Courts in England, 
a suit with liberty for the 
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coming under the proviso to section 1 6 , it appears that no part 
of such property is situate within the local limits of the juris- 
diction of the Court to which the plaint is presented : 

(c) if, in any other case, it appears that the cause of action 
did not arise, and that none of the defendants are dwelling or 
carrying on business, or personally working for gain, within 
such local limits h 

On returning a plaint, the Judge shall, with his own hand, 
endorse thereon the date of its presentation and return, the 
name of the party presenting it, and a brief statement of the 
reason for returning it. 

58 . The plaintiff shall endorse on the plaint, or annex 
thereto, a memorandum of the documents (if any) which he 
has produced along with it ; and, if the plaint be admitted, 
shall present as many copies on plain paper of the plaint as 
there are defendants, unless the Court by reason of the length 
of the plaint or the number of the defendants, or for any 
other sufficient reason, permits him to present a like number 
of concise statements 1 2 of the nature of the claim made, or 
of the relief or remedy required, in the suit, in which case he 
shall present such statements. 

If the plaintiff sues, or the defendant or any of the 
defendants is sued, in a representative capacity, such state- 
ments shall show in what capacity the plaintiff or defendant 
sues or is sued. 

The plaintiff may, by leave of the Court, amend such 
statements so as to make them correspond with the plaint. 

The chief ministerial officer of the Court shall sign such 
memorandum and copies or statements if, on examination, he 
finds them to be correct. 

The Court shall also cause the particulars mentioned in sec- 
tion 50 to be entered in a book to be kept for the purpose and 


1 The duty imposed by this section 
should be performed where, after the 
trial has begun, or even after it has 
concluded, it appears that the Court 
has not jurisdiction, 8 Cal. 834 : 2 All. 

357: 8 Bom. 313, overruling 7 Bom. 


487 : 9 Bom. 266 : 7 Mad. 171:8 Mad. 
62. As to appeals from orders under 
this section, see 4 All. 478. It does not 
apply to the original side of the High 
Court, infra sec. 638,andsee 8 Bom. 380. 
2 See infra, Schedule IV, No. cxiv. 
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called the Register of civil suits. Such entries shall be 
numbered in every year according* to the order in which the 
plaint is admitted. 


59. If a plaintiff sues upon a document in his possession Production 

or power, he shall produce it in court when the plaint is ^enTon 

presented, and shall at the same time deliver the document or which 

a copy thereof to be filed with the plaint \ sues^^ 

If he rely on any other documents (whether in his posses- Eisfc of 

. \ . i . . t • i • other docu- 

sion or power or not; as evidence m support or his claim, m ents. 

lie shall enter such documents in a list to be added or annexed 

to the plaint. 


60. In the case of any such document not in his possession Statement 

or power, he shall, if possible, state in whose possession or documents 

power it is. not in his 

possession. 

61. In case of any suit founded upon a negotiable instru- Suits on 
incut, if it be proved -that the instrument is lost, and if Ipfe^nTtru- 
an indemnity be given by the plaintiff, to the satisfaction ments. 

of the Court, against the claims of any other person upon such 
instrument, the Court may make such decree as it would 
have made if the plaintiff had produced the instrument in 
court when the plaint was presented, and had at the same 
time delivered a copy of the instrument to be filed with 
the plaint 2 . 


62. If the document on which the plaintiff sues be an Production 
entry in a shop-book or other book in his possession or power, book.° P 
the plaintiff shall produce the book at the time of filing the 
plaint, together with a copy of the entry on which he relies. 


I^ourt, or such officer as it appoints in this behalf. Original 
shall forthwith mark the document 3 for the purpose of identifi- marked* b * 
cation ; and, after examining and comparing the copy with the and re “ 
original and attesting the copy if found correct, shall return 4 turne(i * 
the book to the plaintiff and cause the copy to be filed. 


1 such documents, whether presence, Marshall, 1 27 , 135, per Pea- 
irre evant or otherwise inadmissible, cock C.J. 
must he received ; but under sec. 129 3 2 All. 754 (lost cheque). 

? e ^ oc * e L n °w sec. 140 ] the Court 3 The Court is not required to in- 

competent to reject such docu- sped it, 3 Bom. H. C. 92, 93. 
ments and rid the record of their 4 See sec. 143 infra. 

K k % 
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Inadmis- 63. A document which ought to be produced in court by 

document Pontiff when the plaint is presented, or to be entered in 

not pro- the list to be added^or annexed to the plaint, and which is not 

duced . x 7 

when produced or entered accordingly, shall not, without the leave 

plaint filed. 0 f c our t ^ b e received in evidence on his behalf at the 

hearing of the suit 2 . 

Nothing in this section applies to documents produced for 
cross-examination of the defendant's witnesses, or in answer to 
any case set up by the defendant, or handed to a witness 
merely to refresh his memory. 


CHAPTER VI. 

OF THE ISSUE AND SERVICE OF SUMMONS. 

Issue of Summons. 

Summons. 64. When the plaint has been registered, and the copies or 
concise statements required by section 5 8 have been filed, 
a summons may be issued to each defendant to appear and 
answer the claim on a day to be therein specified, 

(a) in person, or 

(b) by a pleader duly instructed and able to answer all 
material questions relating to the suit, or 

(c) by a pleader accompanied by some other person able to 
answer all such questions. 

Every such summons shall be signed by the Judge or such 
officer as he appoints, and shall be sealed with the seal of the 
Court : 

Provided that no such summons shall be issued when 
the defendant has appeared at the presentation of the plaint 
and admitted the plaintiff's claim 3 . 

Copy or 65. Every such summons shall be accompanied with one of 

aimexeTto ^ ie co pi es or concise statements mentioned in section 58 . . 

summons. 

1 8 Bom. 377, 380. As to proof of sues is no ground for rejecting the 
leave, see 13 Moore, I. A. 83. plaint, 2 Bom. II. C., A. C. J. 3 6 9- 

3 The words are imperative, the 3 Of course the judge must be satis- 
object being to prevent dishonest fled of the identity of the defendant, 
fabrication of documents, 1 Hyde, or that the pleader who appears for 
145, 146. But omission to produce him is duly instructed, 3 Ben. 4 02 > 
the document on which the plaintiff 403, per Markby J. 



CHAPTER VI. ISSUE AND SERVICE OF SUMMONS. 5OI 

66. If the C° ur fc sees reason to require the personal ap- Court may 

pea ranee of the defendant, the summons shall order him to ^dant^or 

•uruear j n person in Court on the day therein specified. plaintiff to 

a Pr r . * appear in 

If the Court sees reason to require the personal appearance person, 
of the plaintiff on the same day, it may make an order for 
such appearance. 

67. No party shall be ordered to appear in person unless he No party 

ordered to 

resides appear in 

( a ) within the local limits of the Court's ordinary original 
jurisdiction, or dent within 

(/6) without such limits and at a place less than fifty or, where’ 
where there is railway-communication for five-sixths of the ^oo^nxdea 
distance between the place where he resides and the place 
where the Court is situate, two hundred miles from the court- 
house. 

68 . The Court shall determine, at the time of issuing the Summons 

summons, whether it shall be for the settlement of issues only, er 

or for the final disposal of the suit : and the summons issues or 

' n . A t i i for final 

shall contain a direction accordingly 1 : disposal. 

Provided that, in every suit heard by Courts of Small 
Causes, the summons shall be for the final disposal of the suit. 

69. The day for the appearance of the defendant shall be Fixing day 
fixed by the Court with reference to its current business, the a nce o^de" 
place of residence of the defendant and the time necessary for fendant. 
the service of the summons ; and the day shall be so fixed as 

to allow the defendant sufficient time to enable him to appear 
and answer on such day. 

What shall be deemed ‘ sufficient time ' must be deter- 
mined with reference to the circumstances of the case 2 . 

70. The summons to appear and answer shall order the Summons 

defendant to produce any document in his possession or defendant 

] lower, containing evidence relating to the merits of the *° produce 
1 • 0 . 1 -1 • documents, 

plaintiff s ease, or upon which the defendant intends to rely in 

support of his case. 


Marshall, 307. of the claim, the distance of the 

ttuch as, for example, the nature parties from the court, 3 Mad. H. 0. 
0 Uie rights involved, the importance 167. 
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Defendant 71 . When the summons is for the final disposal of the 
directed to su ^ ^ shall direct the defendant to produce, on the day 


produce his fixed for his appearance, the witnesses upon whose evidence 
he intends to rely in support of his case. 


Delivery of 
summons 
for service. 

Mode of 
service. 


Service on 

several 

defendants. 


Service to 
be on de- 
fendant in 
person 
or on his 
agent. 

Service on 
agent by 
whom de- 
fendant 
carries on 
business. 


Service of Summons. 

72 . The summons shall be delivered to the proper officer of 
the Court l , to be served by him or one of his subordinates. 

73 . Service of the summons shall be made by delivering or 
tendering * 2 a copy thereof signed by the Judge or such officer 
as he appoints in this behalf, and sealed with the seal of the 
Court. 

74 . When there are more defendants than one, service 
of the summons shall be made on each defendant 3 : 

Provided that, if the defendants are partners 4 , and the suit 
relates to a partnership-transaction or to. an actionable wrong 
in respect of which relief is claimable from the firm, the 
service may be made unless the Court directs otherwise either 
(a) on one defendant for himself and for the other defendants, 
or ( h ) on any person having * 5 the management of the business 
of the partnership at the principal place 6 , within the local 
limits of the Court’s ordinary original civil jurisdiction, of 
such business. 

75 . Whenever it may be practicable, the service shall 
be made on the defendant in person, unless he have an agent 
empowered to accept the service 7 , in which case service on such 
agent shall be sufficient. 

76 . In a suit relating to any business or work against 
a person who does not reside within the local limits of 
the jurisdiction of the Court from which the summons issues, 

1 As to the employment of special 19 Ch. D. 124: Davis v. Morris, 10 

bailiffs, see 2 Ben., A. C. J. 59: 11 Q. B. D. 436, 444, and the present 
ibid. I. English Orders, ix. r. 6, xvi. r. 14. 

2 Merely showing it is not enough. 5 at the time of service : cf. the 

8 Where husband and wife are both English Order ix. r. 6. 

defendants they must both be served : 6 The words ‘ at the principal place 

cf. the English Order ix. r. 3. etc. do not refer to the defendant 

4 i.e. apparently, when they are sued mentioned in clause (a). See, however, 
as having been partners when the cause 1 1 Ben. Appx. 26, per Macpherson J • 
of action accrued. See Es p. Young, 7 17 Suth, Civ. R. 33, col. 2. 
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service on any manager or agent, who, at the time of service, 
personally carries on such business or work for such person 
within such limits, shall be deemed good service l . 

For the purpose of this section, the master of a ship is the 
agent of his owner or charterer 2 . 

77 , I11 a suit to obtain relief respecting 3 4 , or compensation Service on 

for wrong to, immoveable property, if the service cannot charge^m 

made on the defendant in person, and the defendant have ® mts for 
M 1 11 , . . linmove- 

no agent empowered to accept the service, it may be made able pro- 
011 any agent of tlie defendant in charge of the property. 1>erty ' 

78 . If in any suit the defendant cannot be found and When 

if lie have no agent empowered to accept the service of maybe on 
the summons on his behalf, the service may be made on any male mem- 

47 * \}QY Of (!€• 

adult male member of the family of the defendant who is fendant’s 
residing with him. family. 

Explanation . — A servant is not a member of the family 
within the meaning of this section. 


79 . When the serving-officer delivers or tenders a copy Person 
of the summons to the defendant personally, or to an agent or 
other person on his behalf, he shall require the signature of knowledg- 
the person to whom the copy is so delivered or tendered to an 
acknowledgment of service endorsed on the original summons. 


80 . If the defendant or other person refuses to sign the Procedure 
i it , when de- 

acknowledgment, fendallt re . 

or if the serving-officer cannot find the defendant, and there fuses t0 


is no agent empowered to accept the service of the summons 


accept ser* 


1 This section and section 37, cl. ( c ) 
must be construed together. The 

‘manager or agent’ intended is one 

who has an initiative and independent 
discretion, albeit subject possibly to 
principles and general orders pre- 
scribed for his guidance. A servant 
employed only to carry out orders or 
to execute a particular commission, 
and a factor or commission-agent not 
m any way identified with the firm for 
w k* 1 is not such an agent, 

4 Porn. 416, 422. 

As to service on a ship’s agent, 


7 Bom. H. C. f 0 . C J. 197. Service 
duly made under this section seems 
effectual though not communicated to 
the real defendants; But service un- 
duly made does not become effectual 
by reason of the fact of such service 
being subsequently notified to the 
parties really interested as defendants, 
4 Bom. 416, 423. 

3 See sec. 16, clauses ( a ) to (f ) : 9 
Cal. 733, where the suit was for fore- 
closure or sale of certain immoveable 
property. 
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cannot be 
found. 


Endorse- 
ment of 
time and 
manner of 
service. 


Examina- 
tion of 
serving- 
officer. 


Substi- 

tuted 

service. 


Effect 
of substi- 
tuted 
service. 


on his behalf , nor any other person on whom the service can 
be made, 

the serving officer shall affix a copy of the summons on the 
outer door of the house in which the defendant ordinarily 
resides 1 and then return the original to the Court from which 
it issued, with a return endorsed thereon or annexed thereto, 
stating that lie has so affixed the copy and the circumstances 
under which he did so. 

81 . The serving-officer shall, in all eases in which the 
summons has been served under section 79, endorse or 
annex, or cause to be endorsed or annexed, on or to the 
original summons, a return stating the time when and the 
manner in which the summons was served. 


82 . When a summons is returned under section (So, the 
Court shall examine the serving-officer on oath 2 touching 
his proceedings, and may make such further enquiry in 
the matter as it thinks fit ; and shall either declare that the 
summons has been duly served or order such service as it 
thinks tit. 

Where the Court is satisfied 3 that there is reason to believe 
that the defendant is keeping out of the way for the purpose 
of avoiding the service, or that for any other reason 1 the 
summons cannot be served in the ordinary way, the Court 
shall order the summons to be served by affixing a copy there- 
of in some conspicuous place in the court-house, and also upon 
some conspicuous part of the house, if any, in which the 
defendant is known to have last resided, or in such other 
manner as the Court thinks fit 5 . 


83 . The service substituted by order of the Court shall 


be as effectual 6 as if it had 
personally. 

1 5 Mad. H. C. 101 : 7 Bom. H. C., 
A. C. J. 138. 

3 See the General Clauses Act, s. 2, 
cl. 1 7, supra, Vol. I, p. 489. 

3 19 Suth. P. C. 353, 356. 

4 The plaintiff’s ignorance of the 
proper way to describe the parties he 
sought to sue is not such a reason, 
tSlumui v. Guctnimcut of Xeic Zca- 


been made 011 the defendant 


land , I C. P. D. 563, 567. 

5 There is no provision for sub- 
stituting for service a notice by adver- 
tisement in a newspaper. 

6 i. e. effectual for proceeding with 
the suit, and nothing more. Thi> 
section must be read with the second 
clause of sec. ioS; 2 Bom. 45 2 * 
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84 Whenever service is substituted by order of the Court, 
the Court shall fix such time for the appearance of the do- 
fondant as the ease may require K 

85 . If the defendant resides within the jurisdiction of any 
Court other than the Court in which the suit is instituted, 
•and has no agent resident within the local limits of the 
jurisdiction of the latter Court empowered to accept the 
service of the summons, such Court shall send the summons, 
either by one of its officers or by post, to any Court, not 
being a High Court, having jurisdiction at the place where 
the defendant resides, by which it can be conveniently 
served, and shall fix such time for the appearance of the 
defendant as the case may require. 

The Court to which the summons is sent shall, upon receipt 
thereof, proceed as if it had been issued by such Court, and 
shall then return the summons to the Court from which it 
originally issued, together with the record (if any) made under 
this paragraph. 


When 
service 
substi- 
tuted, time 
for appear- 
ance fixed. 

Service 
when de- 
fendant re- 
sides with- 
in juris- 
diction of 
another 
Court and 
has no 
agent to 
accept 
service. 


86. Whenever any process issued by any Court established Service^ 
beyond the limits of the towns of Calcutta, Madras, Bombay gidency- 
and Rangoon is to be served within any such town, it shall be *;° wns an(i 
sent to the Court of Small Causes, within whose jurisdiction of process 

the process is to be served, Provincial 

and such Court of Small Causes shall deal with such process Courts, 
in the same manner as if the process had been issued by itself, 
and shall then return the process to the Court from which it 
issued. 


87 . If the defendant be in jail, the summons shall be Service on 
delivered to the officer in charge of the jail in which the j^ ant 
defendant is confined, and such officer shall cause the summons 
to be served upon the defendant. 

The summons shall be returned to the Court from which 
it issued, with a statement of the service endorsed thereon 
and signed by the officer in charge of the jail and by the 
defendant. 

1 The time should be sufficient for plaintiff, the Court, on being satisfied 
notice of the fact to reach the de- that the time fixed was insufficient, 
fondant wherever he maybe ; and if an will set aside the decree, 2 Bom. 449. * 

i>arle decree is obtained by the 
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Procedure 
if jail be in 
different 
district. 


Service 
when de- 
fendant 
resides out 
of British 
India and 
has no 
agent to 
accept 
service. 

Service 
through 
British 
Resident 
or Agent 
of Govern- 
ment. 


Substitu- 
tion of 
letter for 
summons. 
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88 . If the jail in which the defendant is confined is not 
in the district in which the suit is instituted, the summons may 
be sent by post or otherwise to the officer in charge of such jail 
and such officer shall cause the summons to be served upon 
the defendant, and shall return the summons to the Court 
from which it issued, with a statement of the service endorsed 
thereon, and signed as provided in section 87. 

89 . If the defendant resides out of British India, and 
has no agent in British India empowered to accept the service, 
the summons shall be addressed to the defendant at the place 
where he is residing, and forwarded to him by post 1 if there 
be postal communication between such place and the place 
where the Court is situate 2 . 

90 . If there he a British Resident or Agent of Govern- 
ment in or for the territory in which the defendant resides, 
the summons may he sent to such Resident or Agent, by post 
or otherwise, for the purpose of being served upon the de- 
fendant ; and if the Resident or Agent returns the summons 
with an endorsement under his hand that the summons 
lias been served on the defendant in manner hereinbefore 
directed, such endorsement shall be conclusive evidence of the 
service. 

91 . The Court may, notwithstanding anything hereinbefore 
contained, substitute for the summons a letter signed by the 
Judge or such officer as he appoints in this behalf, when 
the defendant is, in the opinion of the Court, of a rank which 
entitles him to such mark of consideration. 

The letter shall contain all the particulars required to 
be stated in the summons, and, subject to the provisions 
contained in section 92, shall be treated in all respects as a 
summons. 


Mode of 92 . When a letter is so substituted for a summons, it may 
su^hTetter sen ^ defendant by post or by a special messenger 


1 under a registered cover, 1 5 Suth. 
Civ. K. 31. 

2 The question has not arisen in 
• India, hut the Courts will probably 

hold that this section is not con- 


fined to natural persons, but applies 
also to a foreign corporation having 
no place of business in British India ; 
see Scott v. j Royal Wax Candle Co., 
1 Q. B. D. 404. 
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selected by the Court \ or in any other manner which the 
Court thinks fit; unless the defendant has an agent em- 
powered to accept service of summons, in which case the 
letter may be delivered or sent to such agent. 

Service of Process . 

93. Every process issued under this Code shall be served Process to 

at the expense of the party on whose behalf it is issued, expense 
unless the Court otherwise directs. f P? rt y 

The court-fee leviable for such service shall be levied within ^ fc 
a time to be fixed by the Court, before the process is issued, service. 

94 . All notices and orders required by this Code to be Notices 
given to or served on any person shall be in writing, and ^ ordeiSl 
shall be served in the manner hereinbefore provided for the served, 
service of summons. 

Postage . 

95. Postage, where chargeable on any notice, summons Postage, 
or letter issued under this Code and forwarded by post, 

and the fee for registering the same, shall be paid within 
a time to be fixed by the Court before the communication 
is forwarded : 

Provided that the Local Government, with the previous 
sanction of the Governor General in Council, may remit such 
postage, or fee, or both, or may prescribe a scale of court-fees 
to be levied in lieu thereof. 


CHAPTER VII. 

OP THE APPEARANCE OF THE PARTIES AND 
CONSEQUENCE OF NON-APPEARANCE. 

96. On the day fixed in the summons for the defendant Parties to 
to appear and answer, the parties shall be in attendance 

at the court-house in person or by their respective pleaders, in s«ui- 
and the suit shall then be heard, unless the hearing be defendant, 
adjourned to a future day fixed by the Court. 

97. If, on the day so fixed for the defendant to appear Dismissal 
and answer, it be found that the summons has not been 


1 But see 2 Ben. A. C. J. 59. 
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summons 
not served 
in conse- 
quence of 
failure to 
pay fee. 

Proviso. 


served upon him in consequence of the failure of the plaintiff 
to pay the court-fee leviable for such service, the Court may 
order that the suit be dismissed 1 : 

Provided that no such order shall be passed, although the 
summons has not been served upon the defendant, if, on the 
day fixed for him to appear and answer, he attends in person 
or by agent, when he is allowed to appear by agent. 


If neither 98 . If on the day fixed for the defendant to appear and 
pears, tuit answer, or on any other subsequent day to which the hearing 
dismissed. 0 £ the suit is adjourned, neither party appears, the suit shall 
be dismissed, unless the Judge, for reasons to be recorded 
under his hand, otherwise directs. 


In such 99 . Whenever a suit is dismissed under section 97 or 
titf^nay 11 ' * ec fion 98, the plaintiff may (subject to the law of limitation) 
bring fresh bring a fresh suit ; or if, within the period of thirty days 
from the date of the order dismissing the suit, he satisfies 
the Court that there was a sufficient excuse for his not 
paying the court-fee required within the time allowed for 
or Court the service of the summons, or for his non-appearance 2 , as 
store suit the case may be, the Court shall pass an order to set aside 
to file. the dismissal 3 and appoint a day for proceeding with the suit. 

Dismissal 99 a. If, after a summons has, whether before or after 
plaintiff the first day of June, 1882 4 , been issued to the defendant, 
fails for a or to one of several defendants, and returned unserved, the 
apply for plaintiff fails for a period of one year from such return to 
fresh sum- apply for the issue of a fresh summons and to satisfy the 

mons I- t V 

Court that he has used his best endeavours to discover the 
residence of the defendant who has not been served, or that 
such defendant is avoiding service of process, the Court may 
dismiss the suit as against such defendant. 

In such case the plaintiff may (subject to the law of limita- 
tion) bring a fresh suit. 

Procedure 100 . If the plaintiff appears and the defendant does nut 
plaintiff 1 ^ appear 5 , the procedure shall be as follows : 

appears, 1 5 Bom. H. C. 118: 2 All. 31S. 10 Mad. 270, 290. 

Such an order is not appealable, 9 4 the day on which the Code »>t 

Cal. 627. 1882 came into force. 

a 3 Bom. II. C. 60. 5 i.e. in answer to a suiiiu' <m " 

3 Such an order is not appealable, under sec. 64 to appear and an*" 11. 
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(a\ if it is proved that the summons was duly served, the when sum- 

v / 1 rnons duly 

Court may proceed ex parte : nerved, 

(5) if it is not proved that the summons was duly served, when 
the Court shall direct a second summons to be issued and ®““2u}y 8 
served on the defendant : served ; 

(c) if it is proved that the summons was served on the when sum- 
defendant, but not in sufficient time to enable him to appear Ferved? ^ ut 
and answer on the day fixed in the summons, the Court shall due 
postpone the hearing* of the suit to a future day to be fixed by 
the Court, and shall direct notice of such day to be given 
to the defendant 1 . 

If it is owing to the plaintiff's default 2 that the summons 
was not served in sufficient time, the Court shall order him to 
pay the costs occasioned by such postponement 3 . 


101 . if the Court has adjourned the hearing of the suit where de- 
ex parte, and tire defendant, at or before such hearing, appears 

and assigns good cause for his previous non-appearance, he day of ad- 

may, upon such terms as the Court directs as to costs or 

otherwise, be heard in answer to the suit, as if he had ap- and assigns 

cause 

peared on the day fixed for his appearance. for previous 

non-ap- 

102. If the defendant appears and the plaintiff does not pearnnee. 
appear, the Court shall dismiss the suit, unless the defendant Whcre^de- 
admits the claim, or part thereof, in which case the Court only ap- 
sliall pass a decree against the defendant upon such ad- P ears - 
mission, and, where part only of the claim has been ad- 
mitted, shall dismiss the suit so far as it relates to the 
remainder 4 . 


103 , When a suit is wholly or partially dismissed under Decree 

against 


the claim on a specified day, 7 All. 
5?»8. Tor cases in which the de- 
fendant was held not to have appeared, 
see 7 Suth. Civ. li. Si : 6 Ben. 6S8 : 
4 Bom.H. C., A.C. J. 206 : 1 N.W. P. 
*54 : 7 All. 538. 

1 When the plaintiff appears and 
the defendant does not appear, sec. 
100 applies, whether the defendant 
has been summoned only to appear 
and answer, or has, in addition, been 
summoned to attend and give evi- 


dence, 5 Cal. 353, 355 - 

2 As, for example, when he gives 
a wrong address of the defendant, or 
fails to point him out to the serving- 
officer. 

3 Where the Dekkhan Baiyats Act 
(XVII of 1879) is in force, this sec- 
tion must be read with some modifi- 
cation, 5 Bom. 187. 

4 As to appeals from judgments 
against plaintiffs by default for non- 
appearance, see 2 Mad. 750. 
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plaintiff section 102 1 , the plaintiff shall be precluded from bringing* 
bars fresh a f res h suit i n respect of the same cause of action 2 . But 
suit. he may apply for an order to set the dismissal aside 3 * ; and, 
if it be proved that he was prevented by any sufficient cause 
from appearing when the suit was called on for hearing, the 
Court shall set aside the dismissal upon such terms as to costs 
or otherwise as it thinks fit, and shall appoint a day for 
proceeding with the suit. 

No order shall be made under this section unless the 
plaintiff has served the defendant with notice in writing of 
his application. 

Procedure 104 . If, on the day fixed for the hearing of a suit against 
where de- a defendant residing out of British India, who has no agent 
siding out empowered to accept service of summons, or on any day to 
Indiadoes which the hearing has been adjourned, the defendant does 
not appear. no t appear, the plaintiff may apply to the Court for permission 
to proceed with his suit, and the Court may direct that the 
plaintiff be at liberty to proceed with his suit in such manner 
and subject to such conditions as the Court thinks fit. 


Non-ap- 105 . If there be more plaintiffs than one, and one or more 
pearance 0 f them appear, and the others do not appear, the Court may, 
more of at the instance of the plaintiff or plaintiffs appearing, permit 
plaintiffs ^ ie su *k to P rocee d in the same way as if all the plaintiffs had 
appeared, and pass such order as it thinks fit. 


Non-ap- 106 . If there be more defendants than one, and one or 

pearance of more 0 £ them appear, and the others do not appear, the suit 
one or more x , x 

of several shall proceed, and the Court shall, at the time of passing 
defendants. j u( ]g me nt, make such order as it thinks fit with respect to 
the defendants who do not appear. 


Non-ap- 107 . If a plaintiff or defendant, who has been ordered 

pearance to appear in person under the provisions of section 66 or 
of party 1 1 . . 1 , 

ordered to section 436, does not appear in person, or show sumcient 

appear m cause £ 0 the satisfaction of the Court for failing so to appear, 
person. < # 0 . 

he shall be subject to all the provisions of the foregoing 


1 i. e. for tlie plaintiff’s non-appear- P. 77, 126 : 3 All. 292 : 4 Mad. H. C. 

ance. Section 103 does not apply 56. 

when the suit is dismissed for any 2 9 Cal. 426. 

other reason, 5 N. W. P. 74 : 7 N. W. 3 7 Mad. 41. 
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sections applicable to plaintiffs and defendants, respectively, 
who do not appear. 

Of setting aside Decrees ex parte. 

108 . I n any ease in which a decree is passed ex parte Setting 

against a defendant, he may apply to the Court by which aslde de * 
the decree was made for an order to set it aside 3 ; parte 

and if he satisfies the Court that the summons was not duly 
served, or that he was prevented by any sufficient cause 2 from 
appearing when the suit was called on for hearing, the Court 
shall pass an order to set aside the decree upon such terms 
as to costs, payment into court or otherwise, as it thinks fit, 
and shall appoint a day for proceeding with the suit 3 . 

109 . No decree shall be set aside on any such application No decree 

as aforesaid, unless notice thereof in writing has been served ^Hhout 6 

on the opposite party. notice 

to opposite 
party. 

CHAPTER VIII. 

OF WRITTEN STATEMENTS AND SET-OFF. 

110 . The parties may, at any time before or at the first Written 
hearing 4 of the suit, tender written statements of their re- 8tatemeut? * 
spective cases 5 , and the Court shall receive such statements and 

place them on the record. 

111 . If in a suit for the recovery of money the defendant Particulars 
claims to set-off against the plaintiff's demand any ascertained ^ given in 

1 As to the time within which this might have obtained by cross-examin- 
application must be made, see infra, ing the plaintiff’s witnesses, and his 
Act XV of 1877, Sched. II. art. 154. contention on appeal must be limited 

2 See for illustrations of * sufficient either to questions of law or to such 

cause,’ 2 Hyde 216 ; 13 Suth. Civ. R. arguments as arise upon the evidence 
2 37 : 18 ibid. 141 ; 25 ibid. 394 : 2 which the plaintiff has placed on the 
Bom. H. C. 267 : 3 ibid. 0. C. J. 60 : record, 8 Cal. 274, per Field J., and 
7 ibid. A. C. J. 138. see 9 Mad. 445, dissenting from 4 

3 Under section 647 this applies to All. 387. 

execution proceedings, as well as to 4 i.e. before the parties have en~ 
suits and appeals, 10 Cal. 416, 422. tered upon their case, 4 Bom. 578. 

The defendant may also appeal under 5 That a stranger to the suit will not 
sec. 540 against an ex parte decree be allowed to tender a statement on 
[contra, 4 All. 387] ; but then he has behalf a party, see Bourke, 0. C. J. 
no evidence of his own to depend upon. 153. 

He has not the advantage which he 
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written 

statement. 


Inquiry. 


Effect of 
set-off. 


sum of money 1 leg-ally recoverable 2 by him from the plaintiff 
and if in such claim of the defendant against the plaintiff both 
parties fill the same character as they fill in the plaintiff^ suit 3 
the defendant may, at the first hearing of the suit, but not after- 
wards unless permitted by the Court, tender a written statement 
containing the particulars of the debt sought to be set-off. 

The Court shall thereupon inquire into the same, and if 
it finds that the case fulfils the requirements of the former 
part of this section, and that the amount claimed to be set-off 
does not exceed the pecuniary limits of its jurisdiction 4 , the 
Court shall set-off the one debt against the other. 

Such set-off shall have the same effect as a plaint in a 
cross-suit so as to enable the Court to pronounce a final 
judgment in the same suit, both on the original and on the 
cross claim ; but it shall not effect the lien, upon the amount 
decreed, of any pleader in respect of the costs payable to him 
under the decree 5 . 


Illustrations. 

(a) A bequeaths rs. 2,000 to It, and appoints C his executor 
and residuary legatee. B dies and D takes out administration 
to B’s effects. G pays rs. 1,000 as surety for I). Then J) sues 
G for the legacy. C cannot set-off the debt of rs. 1,000 against 
the legacy, for neither C nor I) fills the same character with 
respect to the legacy as they fill with respect to the payment of 
the rs, 1,000. 


1 2 All. 252 (not compensation for 
waste by usufructuary mortgagee) : 
and see 9 Bom. 403. 

2 For cases in which a sum was 
held not to be * legally recoverable,’ 
see 2 Suth. Civ. R. 297 (rent barred 
by time) : 6 Suth. Ref. 26 (money 
spent without authority in repairs) : 
15 Suth. Civ. R. 252 (demand already 
dismissed): 16 ibid. 308 . (demand 
based on unenforceable decree). Haw- 
ley v. Hawley, 1 Q. B. I). 460 (debt 
arising on unratified promise of an 
infant). 

3 5 All. 301, where Straight J. re- 
marks that at present the law of 
procedure in India does not sanction 
set-off or counter-claim as contem- 
plated by art. 3, Order xix of the 
Judicature Act, 1875. 

4 3 N. W. P. 1 14. In 1 Suth. Civ. 


R. 29 7, the Court seemed to think 
that a claim enforceable in a Col- 
lector’s court could not be set-off in a 
civil court. 

fl It has been held that this section 
regulates procedure and does not take 
away any right of set-off which parties 
would have had independently of its 
provisions, 7 All. 284 : 4 Bom. 407 : 
11 Cal. 560. It was never, said Garth 
C.J., intended to enact any new law 
as to what is, and what is not, the 
subject of set-off, 9 Cal. 918. With 
deference, it was intended by sec. 1 1 2 
to state when, and when only, set-oil 
should be allowed. The decision in 
2 Mad. H. C. 296, relied on in 1 1 Cal. 
560 and 4 Bom. 407, was on secs. 1 2 1 , 
195 of the Code of 1859. As 
cree where a set-off has been allowed, 
see sec. 216 infra. 



CHAP. VIII. WRITTEN STATEMENTS AND SET-OFF. 51 3 


(b) A dies intestate and in debt to B. C takes out adminis- 
tration to A’b effects, and B buys part of the effects from C. In a 
suit for the purchase-money by C against B, the latter cannot 
set-off the debt against the price, for C fills two different characters, 
one as the vendor to B, in which he sues B, and the other as 
representative to A '■ 

(c) A sues B on a bill of exchange. B alleges that A has 

wrongfully neglected to insure B'a goods and is liable to him in 
compensation which he claims to set-off. The amount not being 
ascertained cannot be set-off 2 . b 

(tl) A sues B on a bill of exchange for rs. 500. B holds a 
judgment against A for rs. 1,000. The two claims being both 
definite, pecuniary demands may be set-off. 

('-■) A sues B for compensation on account of a trespass. B 
holds a promissory note for rs. 1,000 from A and claims to set-off 
that amount against any sum that A may recover in the suit. B 
may do so, for as soon as A recovers, both sums are definite 
pecuniary demands. 

(/) A and B sue C for rs. 1,000. C cannot set-off a debt due 
to him by A alone. 

(y) A sues B and C for rs. 1,000. B cannot set-off a debt due 
to him alone by A 3 . 

(h) A owes the partnership-firm of B and C rs. 1,000. B dies 
leaving C surviving. A sues C for a debt of rs. 1,500 due in his 
separate character. C may set-off the debt of rs. 1,000 


112 . Except as provided in the last preceding section, no No written 
written statement shall be received after the first hearing of stat, : uient 
the suit : & r ® celv c ed t 

atter first 

Provided that the Court may at any time require a written ^ eanng * 
statement, or additional written statement, from any of the 10V1S0S * 
parties 4 , and fix a time for presenting the same : 


1 So a debt due as manager of 
Muhammadan’s estate cannot be se 
299 am9t * personal liability, 5 A 1 

J 2 Mad. H. C. 296. As to settinj 
0 a claim for unliquidated damage 
capable of being immediately ascei 
tamed and which was connected wit 
je same transaction, and arose ou 
one and the same contract, as tha 

wasT 601 ? fwh!ch tl,e Plaintiff’s sui 
j„„ , b reht, see 4 Bom. 407, follow 
‘/T Mad> H - C - ’ 96 , and 4 ibid 

be'JtZv and eeparate debts canno 
a Qa a £ ain8 t each other, 9 Bom 
40 4 c UmK Story, 

>OL. ip 


So a shareholder cannot set-off a debt 
due to him from the company against 
calls by the liquidator in a winding-up 
(see Me Whitehouse, 9 Ch. D. 595), 
and directors cannot set-off any money 
due from the company to them against 
the amounts which they are ordered 
to replace (. FlitcrofCs case, 21 Ch. D. 
5I9)- 

4 This enables the Court to call for 
a written statement to supply omis- 
sions in the plaint, not to add to or 
vary the plaintiffs claim, 11 Suth. 
Civ. R. 71. As to appealing when 
the Court has called for a statement 
without any sufficient cause, see 22 
Suth. 3 77. 

1 
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Provided also that a written statement, or an additional 
written statement, may, with the permission of the Court, 
be received at any time for the purpose of answering written 
statements so required and presented. 

Failure to 113 . if any party from whom a written statement is so 
written squired fails to present the same within the time fixed by 
statement the Court, the Court may pass a decree against him, or make 
by Court. suc ^ 01 ’der in relation to the suit as it thinks fit. 

Frame of 114 . Written statements shall be as brief as the nature 
statements the case admits, and shall not be argumentative, but shall 
be confined as much as possible to a simple narrative of the 
facts which the party by whom or on whose behalf the written 
statement is made believes to be material to the case, and 
which he either admits or believes he will be able to prove b 
Every such statement shall be divided into paragraphs, 
numbered consecutively, and each paragraph containing as 
nearly as may be a separate allegation. 

Written 115 . Written statements shall be signed and verified in 
uTbe ” 611 * 8 ^ ie manner hereinbefore 2 provided for signing and verifying 

signed and plaints 3 * * * * , and no written statement shall be received unless it 

verified. , * i t • p i 

be so signed and verified. 

Power as to 116 . If it appears to the Court that any written statement, 

argument a- w fi e tl ie r called for by the Court or spontaneously tendered, is 
tive, prolix . J . 

or irrele- argumentative or prolix, or contains matter irrelevant to 

ten state-' the su ^ the Court may amend it then and there, or may, 
ments. by an order to be endorsed thereon, reject the same, or return 
it to the party by whom it was made for amendment within 
a time to be fixed by the Court, imposing such terms as t<> 
costs or otherwise as the Court thinks fit. 


1 3 Ben. Appx. 12:5 Suth. Civ. R. 
56, 58 : 8 ibid. 296. 

2 Sec. 51. 

3 Consequently, a person filing a 

written statement in a suit is bound 

by law to state the truth ; and if he 
makes a statement which is false to 

his knowledge or belief, or which he 

does not believe to be true, he is 
guilty of giving false evidence within 
the meaning of sec. 1 91 of the Penal 

Code, 6 All. 628. 


4 As to the ‘ irrelevancy ’ here re* 
ferred to, the question is, not whether 
the written statement discloses a 
good defence, but whether the fact* 
stated therein are such as the de- 
fendant believed to be material to hu 
case, 10 Bom. H. C. 428. 

5 As to applications in Presidency 
High Courts to take statements otf the 
file on the grounds here mentioned, 
see 3 Ben. Appx. 12 : 10 Bom. H. ( - 
425 - 
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When any amendment is made under this section, the Judge Attestation 
shall attest it by his signature. 

When a statement has been rejected under this section, Effect of 
the party making it shall not present another written state- re J’ ection - 
incut, unless it be expressly called for or allowed by the Court. 


CHAPTER IX. 

OF THE EXAMINATION OP THE PARTIES BY THE COURT. 

117 . At the first hearing of the suit, the Court shall Ascertain- 

ascertain from the defendant or his pleader whether he admits m ? nt , 

x , , whether 

or denies the allegations of fact made in the plaint, and shall allegations 
ascertain from each party or his pleader whether he admits andl^-ittcn 
or denies such allegations of fact as are made in the written statements 
statement (if any) of the opposite party, and as are not expressly or denied, 
or by necessary implication admitted or denied by the party 
against whom they are made. The Court shall record such 
admissions and denials. 

118 . At the first hearing of the suit, or at any subsequent Oral ex- 

li earing, any party appearing in person or present in Court, p^t^or 
< )r any person able to answer any material questions relating companion 
f° the suit by whom such party or his pleader is accompanied, ° r j ^” 18 
may be examined orally 1 by the Court : and the Court may, if pleader, 
it thinks fit, put in the course of such examination questions 
suggested by either party 2 . 

119 . The substance of the examination shall be reduced Substance 
f<> writing by the Judge, and shall form part of the record. ^tion^tob'e 

120 . If the pleader of any party who appears by a pleader wnttelK 
refuses or is unable to answer any material question relating inability 51 
t° ^ ie su it which the Court is of opinion 3 that the party whom of pleader 
K * re presents ought to answer, and is likely to be able to 
answer if interrogated in person, the Court may postpone 

^uch party or person is a ‘ wit- 8 The Court should record the 
ness (ActX of 1873, s. 5), and must question asked, and the grounds of 

i«re ore be sworn or affirmed. such opinion, 1 7 Suth. Civ. R. 50 8, and 

ut the parties cannot question see 2 Bom. H. C. 340. 

**ch other. 
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the hearing of the suit to a future day, and direct that such 
party shall appear in person on such day. 

If such party fails without lawful excuse 1 to appear in 
person on the day so appointed, the Court may pass a decree 
against him, or make such order in relation to the suit as 
it thinks fit. 


CHAPTER X. 

OF DISCOVERY, AND OF THE ADMISSION, INSPECTION, 
PRODUCTION, IMPOUNDING AND RETURN OF 
DOCUMENTS. 

121 . Any party may at any time 2 by leave of the Court 3 
deliver through the Court interrogatories in writing for the 
examination of the opposite party, or where there are more 
opposite parties than one, any one or more of such parties, 
with a note at the foot thereof stating which of such interro- 
gatories each of such persons is required to answer 4 : 

Provided that no party shall deliver more than one set of 
interrogatories to the same person without the permission of 
the Court, and that no defendant shall deliver interrogatories 
for the examination of the plaintiff unless such defendant has 
previously tendered a written statement and such statement 
has been received and placed on the record. 

122. Interrogatories delivered under section 121 shall be 
served on the pleader (if any) of the party interrogated, or in 
the manner hereinbefore provided for the service of summons, 
and the provisions of sections 79, 80, 81 and 83 shall, in the 
latter case, apply so far as may be practicable. 

123 . The Court, in adjusting the costs of the suit, shall, at 


1 See for instances secs. 176, 640, 
and 641, infra, 3 Mad. H. C. 167 (in- 
sufficient time), 18 Suth. Civ. R. 
18 (necessary absence on service of 
Government). 

2 This probably means, in the case' 

of the plaintiff, ‘at any time after he 

has presented the plaint:’ in the 
case of the defendant, see the proviso 
to sec. 1 2 1, which agrees with Egre- 


mont Burial Board v. Egremont Iron 
Co., 14 Ch. D. 158. 

3 Leave of the Court is always 
necessary. Supra, p. 402. 

4 This section contemplates, first, 
leave to interrogate, and, secondly, 
the service of the interrogatories 
through the Court. The Court doea 
not, at this stage, determine what ques- 
tions must be answered, 5 Cal. 7 ° 9 - 
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the instance of any party, inquire or cause inquiry to be made inquiry 
into the propriety of delivering such interrogatories ; and if it in *° P r °- 
thinks that such interrogatories have been delivered unreason- exhfbiting 
ably, vexatiously or at improper length, the costs occasioned 
by the said interrogatories and the answers thereto shall be 
borne by the party in fault. 

124. If any party to a suit be a body corporate or a joint Service of 

stock company, whether incorporated or not, or any other int ? rr °g»- 

body of persons empowered by law to sue or be sued, whether officer of 

in its own name or in the name of any officer or other nerson cor P oration 

r ) or com- 

any opposite party may apply to the Court for an order pany. 
allowing him to deliver interrogatories to any member or 
officer of such corporation, company or body, and an order 
may be made accordingly 1 . 

125. Any party called upon to answer interrogatories, p ower to 
whether by himself or by any such member or officer, may refuse 
refuse to answer any interrogatory on the ground that it is “^1“' 
irrelevant 2 , or is not put 1 bond fide for the purposes of the suit 3 , 

or that the matter inquired after is not sufficiently material at efc 6 * 8 ’ 
that stage of the suit 4 , or on any other like ground 5 . 


1 That an ordinary member of a 

company should not be interrogated 

unless it is shown that he has the 

required information and that there 
b uo officer capable of giving it, see 

Berkeley v. Standard Discount Ca., 
13 Ch. Div. 99, per Jessel M.K. The 
company s solicitor acts for the mem- 
I,er or office r directed to answer, and 
charges the company with the cost, 

1 As to the duty of directors to 
obtain information for the purpose of 
answering interrogatories, see South- 
™' rk W(lter Co. v. Quick , 3 Q. B. 

'* 2l > per Cotton L.J. Where the 
officer put forward by a corporation 

8 also its attorney or pleader in the 
he ^nnot object to answer on 

v!f; r™* P rivile S e under the 
- idenje Act, sec. 146 ; see Mayor of 

YT (a /‘ Q uirk > 5 C. P. D. 106. 

I p ’ exam P le > W ™r v. Tucker , 

I n ’* 25 : Sodson v. Taylor , 

•> 9 Q. B. 79. j n England inter- 


rogatories which do not relate to any 
matters in question in the suit are 
deemed irrelevant, though they might 
be admissible on the oral cross-ex- 
amination of a witness (Order xxxi. 
second proviso). That an interroga- 
tory may be relevant as leading up to a 
matter in issue, see Jones v. Richards , 
15 Q. B. D. 439. 

3 Baker v. Lane , 3 H. & C. 544 : 
The Mary or Alexandra , L. K., 2 A. 
& E. 319. 

4 See Mercier v. Cotton, 1 Q. B. D. 
442 : Gay v. Labouchere, 4 Q. B. D. 
p. 207. 

8 e.g. that the question tends to 
criminate, or that the answer would 
expose him to penalties or proceed- 
ings for maintenance ; and see Lockett 
v. Lockett, L. K., 4 Ch. App. 33 b. The 
Code is silent as to scandalous inter- 
rogatories, e.g. one asking whether the 
defendants, who were sued as husband 
and wife, were married. 
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126 . Interrogatories shall be answered by affidavit 1 to 
filed in court within ten days from the service thereof 
within such further time as the Judge may allow b 

127 . If any person interrogated omits or refuses to answe 
or answers insufficiently 2 , any interrogatory, the party interr 
gating may apply 3 to the Court for an order requiring him 1 
answer or to answer further, as the case may be. And a 
order may be made requiring him to answer or to answt 
further either by affidavit or by viva voce examination as t] 
Judge may direct : provided that the Judge shall not requii 
an answer to any interrogatory which in his opinion need n< 
have been answered under section 125. 

128 . Either party may, by a notice through the Courl 
within a reasonable time not less than ten days before tli 
hearing, require the other party to admit (saving all jus 
exceptions to the admissibility of such document in evidence 
the genuineness of any document material to the suit b 

The admission shall also be made in writing signed by th 
other party or his pleader and filed in court. 

If such notice be not given, no costs of proving sue! 
document shall be allowed, unless the Judge otherwise orders 

If such notice is not complied with within four days aftci 
its being served, and the Judge thinks it reasonable that tin 
admission should have been made, the party refusing shal 
bear the expense of proving such document, whatever may Ik 
the result of the suit. 


129 . The C ourt may, at any time during the pendenev 
therein of any suit, order any party 5 to the suit to declare l>v 


1 Answers to interrogatories are 
simply affidavits obtained in the way 
which the Code provides, and the 
party wishing to use them at the 
hearing must put them in as his 
evidence, 4 Cal. 836, per Wilson J. 

a As to answers containing irrele- 
vant and improper matter, see Peyton 
v. Hartinr.fi L. R., 9 C. P. 9 : as to 
embarrassing answers, Lyell v. Ken- 
nedy , 27 Ch. D. 1 : as to extremely 
prolix answers, Lyell v. Kennedy , 33 
AV.R. 44. 

3 The application should specify 


the interrogatories or parts of inter- 
rogatories to which a further answer 
is required, Anstey v. N. & S. Wool- 
wich Subicay Co. I r Ch. D. 439 - 

4 Compare Order xxxii. r. »’< 
The Code does not (as it ought em- 
power any party to require another 
party to admit any specific fact. 

5 That an order under this section 
cannot be made against the next 
friend of an infant or lunatic, soe 
Dyke v. Stephens , 30 Ch. D. 
dissenting from Higginsem v. Hal . 
10 Ch. D. 235. 
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affidavit all the documents which are or have been in his 
^session or power relating to any matter in question in the 
M ,it », and any party to the suit may, at any time before the 
first hearing, apply to the Court for a like order. 

Every affidavit made under this section shall specify * Affidavit 
which, if any, of the documents therein mentioned the ^ er 
declarant objects to produce, together with the grounds of order, 
such objection. 

130 . The Court may, at any time during the pendency Power to 
therein of any suit, order the production by any party 3 thereto j rd ® r P ro " 
of such of the documents in his possession 4 or power relating to 5 documents 
any matter in question in such suit or proceeding as the Court 5^””^ 
thinks right; and the Court may deal with such documents 
when produced in such manner as appears just 6 . 


131 . Any party to a suit may at any time before or at the Notice to 
hearing thereof give notice through the Court to any other !' roduc ? fur 
party to produce any specified document for the inspection of documents 

referred to 


1 e.g. the documents of title of n 
']< temlant in ejectment, 3 C. P. 1)* 
196. 

2 to sufficiency of specification, 
vee Tat/lor v. Batten , 4 Q. B. D. 85. 

3 not by his pleader, Suth. 1864, 
< iv. B. 164: Cashin v. Craddock. 2 
Ch. I). 1 40. 

| i. e. exclusive possession. 

See 10 Cal. 808. As to the prac-' 
live when a party producing docu- 
ments wishes to have certain portions 
V, P> see 4 Cal. 835. 

" Order xxxi. r. 14. The Court 
»hs no discretion as to refusing to 
, Iow the Production, provided the 
documents are not privileged, 2 Bom. 
4.1, following Bustros v. White, L. R., 

. * J ‘ *39* What documents are 
1'i-iv‘leged depends on the Evidence 

£ I 22 ! \ 2 *’ 126 ’ ”9), and 
mr „i ^ decisions necessary to 
that meaaure - Thus, re- 


1'C' ts of medical 


solicitor f A men procured by a 
(2 Ex h° r purposeB of an action 
made f ’ I 3 / ’ the aurve y of a ship 

tc. relating to impending liti- 


in plaint, 

gation prepared for purpose of sub- etc. 
mission to solicitor (3 Q. B. D. 315) ; 
communications between solicitor and 
client (4 Q. B. D. 85); communications 
by a third party to a solicitor with 
reference to actual or pending litiga* 
tion (17 Ch. D. 681, 682) ; and, pro- 
bably, documents tending to criminate 
the party discovering them (5 Ex. D. 

23, 108). 

Neither the Code nor the English 
Order provides for the case where 
relevant documents are in the joint 
possession of the party disclosing 
them and some person not a party to 
the suit. Such documents cannot be 
ordered to be produced (10 Q. B. D. 

465) unless no interest can be affect* 
ed by their production other than the 
interest of the parties to the suit, 

15 Q. B. D. 473, where the defendant 
was liquidator of a company which 
had been wound up, and had, as such, 
the possession and control of the docu- 
ments in question. 

One partner of a firm represents 
the other partners for the purposes of 
production of documents, 1 Bom. 496. 
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the party giving such notice or of his pleader l , and to permit 
such party or pleader to take copies thereof. 

No party failing to comply with such notice shall after- 
wards be at liberty to put any such document in evidence 
on his behalf in such suit, unless he satisfies the Court that 
such document relates only to his own title, or that he had some 
other and sufficient cause 2 for not complying with such notice. 

132 . The party to whom such notice is given shall, within 
ten days from the receipt thereof, deliver through the Court 
to the party giving the same a notice stating a time within 
three days from such delivery at which the documents, or such 
of them as he does not object to produce, may be inspected at 
his pleader's office or some other convenient place 3 , and stating 
which, if any, of the documents he objects to produce, and on 
what grounds. 

133 . If any party served with notice under section j p 
omits to give notice under section 132 of the time for inspec- 
tion, or objects to give inspection 4 , or names an inconvenient 
place for inspection, the party desiring it may apply to the 
Court for an order of inspection 5 . 


134 . Except in the case of documents referred to in the 
plaint, written statement or affidavit of the party against 
whom the application is made, or disclosed in his affidavit of 
documents, such application shall be founded upon an affidavit 
showing (a) of what documents inspection is sought, ( 4 ) that 
the party applying is entitled to inspect them, and (r) that 
they are in the possession or power of the party against whom 
the application is made. 


135 . If the party from whom discovery of any kind or 
inspection is sought objects to the same or any part thereof, 


1 This includes an advocate, a vakil, 
an attorney of a High Court, and a 
recognised agent, supra, pp. 466, 48 8 ; 
but not a co-defendant ( Bartley v. 
Bartley , 1 Drew. 233) nor a non- 
professional relative ( Summerjield v. 
Pritchard, 17 Beav. 9). 

a Webster v. Whewall , 15 Ch. D. 
120: Quitter v. Heath/, 23 Ch. D. 42. 

3 5 Bom. 467 ; Prestney v. Cor/m. 


of Colchester , 24 Ch. Div. 376. 

4 As in the case of privileged 
letters, II Cal. 655. 

5 Such order will not be made un- 
less the applicant has taken the step* 
mentioned in sec. 131, 10 Cal. 
The Code should have expressly em- 
powered the Court to grant an order 
for inspection in such place and in 
such manner as it may think fit. 
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and if the Court is satisfied that the right to such discovery on which 
or inspection depends on the determination of any issue or ^fcoMry 
question in dispute in the suit x , or that for any other reason depends to 
it is desirable that any such issue or question should be deter- ^rmined. 6 " 
mined before deciding upon the right to the discovery or 
inspection, the Court may order that the issue or question be 
determined first and reserve the question as to the discovery or 

inspection 1 2 . 

136 . If any party fails to comply with any order under Conse- 
tliis chapter 3 , to answer interrogatories or for discovery, f^iiare to f 
production or inspection, which has been duly served, he shall, answer or 
if a plaintiff, be liable to have his suit dismissed for want of gpection 
prosecution, and if a defendant, to have his defence, if any, 
struck out 4 * 6 , and to be placed in the same position as if he had 
not appeared and answered ; 

and the party interrogating or seeking discovery, production 
or inspection may apply to the Court for an order to that 
effect, and the Court may make such order accordingly 6 . 

Any party failing to comply with any order under this 
chapter, to answer interrogatories or for discovery, production 
or insjoection, which has been served personally upon him, 
shall also be deemed guilty of an offence under section 188 of 
the Indian Penal Code 6 . 


1 e.g. the existence of a partner- 

phi p or agency. 

a ^uler xxxi. r. 20. It empowers 

the Court to raise and determine, 

before the hearing of the cause, an 
issue for the exclusive purpose of de- 
ciding the right to discovery of evi- 
dence which is to be used at the trial, 

6 Bom. 572. For English decisions 
on the corresponding rule see Wood 
!* T ^ e Anglo -Italian Bank, Ld., 34 
/' S. 255 : Be Leigh' s Estate , 

b Ch. Div. 256. 

Ihus when interrogatories are 
elivered with the leave of the Court 
under sec. 121, the Court virtually 
orders them to be answered within ten 
«ays from thedate of service (sec. 1 26). 
t e party interrogated disobeys, the 
°urt ma y make an order under sec. 
* 30 ; 10 Cal. 506. 


4 7 All. 159 : 9 Cal. 923, where the 
J udge making the order said that the 
party against whom it was made 
might come in and seek to set it 
aside. The powers given by this sec- 
tion will not be exercised save in ex- 
treme cases, 5 Cal. 708, 710 (where 
< 36 ’ is misprinted for ‘ 136 *). 

5 The Court’s power is discretionary, 
and (e.g.) a suit will not be dismissed 
under this section where the plaintiff 
fails to answer interrogatories be- 
cause he has become incapable of 
transacting business, Cardwell v. 
Tomlinson, 54 L. J., Ch. 957. 

6 As regards the chartered High 
Courts (where a party disobeying such 
an order is liable to be committed for 
contempt), this remedy may be re- 
garded as cumulative, 7 Bom. 1. 
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Court may 
send for 
papers 
from its 
own re- 
cords or 
from other 
Courts. 


137 . The Court may of its own accord, and may in its 
discretion upon the application of any of the parties to a 
suit, send for, either from its own records or from any other 
Court 1 , the record 2 of any other suit or proceeding, and inspect 
the same 3 . 

Every application made under this section shall (unless the 
Court otherwise directs) be supported by an affidavit of the 
applicant or his pleader, showing how the record is material to 
the suit in which the application is made 4 , and that the 
applicant cannot without unreasonable delay or expense obtain 
a duly authenticated copy of the record or of such portion 
thereof as the applicant requires, or that the production of the 
original is necessary for the purposes of justice. 

Nothing contained in this section shall be deemed to enable 
the Court to use in evidence any document which under the 
Indian Evidence Act, 1872, would be inadmissible in the 


suit. 


Documen- 138 . The parties or their pleaders shall bring with them 
denceto l e an( ^ have in readiness at the first hearing of the suit, to he 
in readi- produced when called for 6 by the Court, all the documentary 
first hear- evidence of every description in their possession or power, on 
in g* which they intend to rely, and which has not already been 

filed in Court, and all documents which the Court at any time 
before such hearing has ordered to be produced. 

Effect of 139 . No documentary evidence in the possession or power 

ductFon of an y P art y which should have been, but has not been, 

documents, produced in accordance with the requirements of section 138, 
shall be received at any subsequent stage of the proceedings 
unless good cause be shown to the satisfaction of the Court 
for the non-production thereof 6 . And the J udge receiving any 
such evidence shall record his reasons for so doing. 

Documents 140 . The Court shall receive the documents respectively 

ceived by produced by the parties at the first hearing, provided that the 
Court. 

1 i. e. Court ejusdem generis, and 3 7 Cal. 565. 

not e g. the court of wards, see 15 4 1 Ind. Jur.,N. S. 283, per PhearJ. 

Suth. Civ. R. 150. 5 They need not file their docu* 

3 or such part thereof as is specified mentary evidence unless it is called 
in the application, Suth. 1864, Civ, R. for, 1 Ben, A. C. J. 120. 

272, col, 2. 6 9 Suth. Civ. R. 294. 
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documents produced by each party be accompanied by an 
accurate list thereof prepared in such form as the High Court 
may from time to time direct h 

The Court may at any stage of the suit reject 2 any document Irrelevant 

which it considers irrelevant or otherwise inadmissible, record- or 

* 1 3 missible 

ju<r ,{ the grounds oi such, rejection. documents. 

141 . No document shall be placed on the record unless it No docu- 
lias been proved or admitted in accordance with the law of 
evidence for the time being in force. Every document so on record 
proved or admitted shall be endorsed with the number and p^ved 
title of the suit, the name of the person producing it, and 
the date on which it was produced. The Judge shall then Proved 
endorse with his own hand a statement that it was proved doc " m « nt ® 
against or admitted by (as the case may be) the person and filed, 
against whom it is used. The document shall then be filed 
as part of the record : 

Provided that, if the document be an entry in a shop-book Entries in 
or other book, the party on whose behalf such book is produced sho P books - 
may furnish a copy of the entry, which may be endorsed as 
aforesaid, and shall be tiled as part of the record, and the 
Court shall mark the entry 4 , and shall then return the book to 
the person producing it. 

All documents produced at the first hearing and not so 
proved or admitted shall be returned to the parties respectively 
producing them. 

142 . When a document so proved or admitted is relied on Rejected 
as evidence by either party, but the Court considers it in- 
admissible, it shall be further endorsed with the addition of 

the word ‘ rejected/ and the endorsement shall be signed by 
the Judge. 

fhe document shall then be returned to the party who and re. 
produced it. turned. 


ihe Pan jab Chief Court 
prescribed such form, Judicial 

r;r:- N °- xviii -p-4*. An*.* 

. f iu Judicial Commissi' 

,' 8Sl h ® 0entral Provinces, No. xi< 
\ ' slso British Burma Gaz 

* ov - 1887, Part HI, p. 149. 


* Marshall, 127, 135: 1 1 Suth. Civ. 
R. 350. 

3 The official copies of the Code have 
here * recording to the grounds,’ etc. — 
an obvious misprint or clerical error. 

4 for the purpose of identification. 
Compare sec. 62, par. 2. 
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document 
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document 
admitted 
in evi- 
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Return of 
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Framing 
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143 . Notwithstanding anything contained in sections 62 
J41 and 142, the Court may, if it sees sufficient cause, direct 
any document or book produced before it in any suit to be 
impounded and kept in the custody of an officer of the Court, 
for such period and subject to such conditions as the Court 
thinks fit. 

144 . In suits in which an appeal is not allowed, when the 
suit has been disposed of, and in suits in which an appeal is 
allowed, when the time for preferring an appeal from the 
decree has elapsed, or, if an appeal has been preferred, then 
after the appeal has been disposed of, any person, whether a 
party to the suit or not, desirous of receiving back any docu- 
ment produced by him in the suit, and placed on the record, 
shall, unless the document is impounded under section 143, be 
entitled to receive back the same : 

Provided that a document may be returned at any time 
before either of such events, if the person applying for such 
return delivers to the proper officer a certified copy of such 
document to be substituted for the original : 

Provided also that no document shall be returned which, by 
force of the decree, has become void or useless. 

On the return of a document which has been admitted in 
evidence, a receipt shall be given by the party receiving it, in 
a receipt-book to be kept for the purpose. 

145 . The provisions herein contained as to documents shall, 
so far as may be, apply to all other material objects producible 
as evidence. 


CHAPTER XI. 

OF TI1E SETTLEMENT OF ISSUES. 

146 . Issues arise when a ipaterial proposition of fact or law 
is affirmed by the one party and denied by the other. 

Material propositions are those propositions of law or fart 
which a plaintiff must allege in order to show a right to 
sue. 

Each material proposition affirmed by one party and denied 
by the other must form the subject of a distinct issue. 
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Issues are of two kinds : (a) issues of fact, (4) issues of 
law. 

At the first hearing of the suit, the Court shall, after 
reading the plaint and the written statements, if any, and 
after such examination of the parties as may appear necessary, 
ascertain upon what material propositions of fact or of law the 
parties are at variance *, and shall thereupon proceed to frame 
and record the issues on which the right decision of the case 
appears to the Court to depend 2 . 

When issues both of law and of fact arise in the sam» suit, 
and the Court is of opinion that the case may be disposed of 
on the issues of law only, it shall try those issues first, and 
for that purpose may, if it thinks fit, postpone the settlement 
of the issues of fact until after the issues of law have been 
determined. 

Nothing in this section requires the Court to frame and 
record issues when the defendant at the first hearing of the 
suit makes no defence s . " x 

147 . The Court may frame the issues from all or any of Allega- 

the following materials : — tions 

• which 

V') allegations made on oath by the parties, or by any issHes mii y 

persons present on their behalf, or made by the pleaders of be fr “ med ' 
such parties or persons 4 ; 

( ! J ) allegations made in the plaint or in the written state- 


One party has no power t< 
m ° n another to give evidence 
settlement of issues, i Hyde, 14 
It may be laid down as a g 
rule that only such averments 1 
e ma ^ e the subject of issues 
essential to support the cause of 
af id are denied by the defends 
a# are essential to support a ph 
are denied by the plaintiff, 
pieces of evidence which are 
need to enable the Court tc 
he truth of a material ave 

u g t not to be made the sub 
^Parate issues, 3 N W. P. 30 
Turn,, j. There is nothing i 

thA ^ ^ ^ ma, ^ es the omissii 
6 Jud S e to settle issues fatal 


trial of the Buit, 13 Moo. I. A. 573 
(on Act VIII of 1859): 11 Moo. I. 
A. 25 ; but such an omission would 
be a grave irregularity. A direction to 
ascertain an amount proj>erly payable 
may be equivalent to an issue, 12 
Moo. I. A. 502, 503. 

3 And there is nothing in the Code 
which requires the Court to allow an 
issue to be raised on a point of law 
which the Court considers to be per- 
fectly cle^r. 

The Code nowhere empowers the 
Judge to try issues of fact with the 
aid of a jury, 2 N. W. P. 97. 

4 The Court is not bound by the 
language of the plaint and written 
statement, 11 Cal. 410. 
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merits (if any) tendered in the suit, or in answer to interro- 
gatories delivered in the suit ; 

( c ) the contents of documents produced by either party 1 . 

148. If the Court be of opinion that the issues cannot be 
correctly framed without the examination of some person not 
before the Court, or without the inspection of some document 
not produced in the suit, it may adjourn the framing of the 
issues to a future day, to be fixed by the Court, and mav 
(subject to the rules contained in the Indian Evidence Act) 
compel the attendance of any person or the production of any 
document by the person in whose hands it may be, by summons 
or other process. 

149. The Court may at any time before passing a decree 
amend the issues 2 or frame additional issues 3 on such terms as it 
thinks fit, and all such amendments or additional issues as 
may be necessary for determining the controversy between the 
parties shall be so made or framed 4 * , r 

The Court may also, at any time before passing a decree, 
strike out any issues that appear to it to be wrongly framed 
or introduced 6 . 

150. When the parties to a suit are agreed as to the 
question of fact or of law to be decided between them, they 
may state the same in the form of an issue, and enter into an 
agreement in writing, 

(a) that upon the finding of the Court in the affirmative or 
the negative of such issue, a sum of money specified in the 
agreement, or to be ascertained by the Court, or in such 
manner as the Court may direct, shall be paid by one of the 


1 As to the proper issues in a suit 
to establish an easement, when limi- 
tation is pleaded, see 6 Cal. 812. 

2 5 Cal. 64, where Garth C.J. said 

that the power of amending issues 
given to the Indian Courts is almost 
in the same language as the power of 

amendment given to judges in Eng- 
land by sec. 222 of the C. L. P. Act, 

1852, and that a judge is not bound 

to make such amendments except for 
the purpose of more effectually putting 
in issues and trying the real question 


or questions in controversy. 

3 It should not add an issue or 
amend the plaint so as to raise a 
wholly different question to that on 
which the parties have come into 
court, 2 Ind. Jur., N. S. n s > P er 
Markby J. 

4 and see the proviso to sec. £3- 
The power given by these sections is 
not so extensive as that given in 
England by the Judicature Act, 7 
Bom. 160. 

5 3 Suth. Civ. R. 147* J 5 ° 
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parties to the other of them, or that one of them be declared 
entitled to some right or subject to some liability specified in 


the agreement, 

(4) that upon such finding some property specified in the 
agreement and in dispute in the suit shall be delivered by one 
of the parties to the other of them, or as that other may 
direct, or 

(c) that upon such finding one or more of the parties shall 
do or abstain from doing some particular act, specified in the 
agreement, and relating to the matter in dispute. 


151 . If the Court be satisfied, after making such inquiry 
as it deems proper, 

(a) that the agreement was duly executed by the parties, 

(/;) that they have a substantial interest in the decision of 
such question as aforesaid, and 
('•) that the same is fit to be tried and decided, 
it may proceed to record and try the issue, and state its 
finding or opinion thereon in the same manner as if the issue 
had been framed by the Court ; 

and may, upon the finding or decision on such issue, pro- 
nounce judgment according to the terms of the agreement; 

and upon the judgment so given, decree shall follow and 
nm he executed in the same way as if the judgment had been 
pronounced in a contested suit. 


Court, if 
satisfied 
that agree- 
ment was 
executed in 
good faith, 
may pro- 
nounce 
judgment. 


CHAPTER XII. 

DISPOSAL op the suit at the first hearing. 

152. If at the first hearing of a suit it appears that the 

P K ' S are not at issu e on any question of law or of fact, the 
"°urt ma y at once pronounce judgment 1 . 

,^ lerG thel 'e are more defendants than one, and any 
* . * le defendants is not at issue with the plaintiff on any 
iudo- ° n ° r Court may at once pronounce 

i»rr , or against such defendant, and the suit shall 
teed only against the other defendants. 

1 3 Ben. A. C. J. 402. 


If parties 
not at issue 
on any 
question of 
law or fact. 

If one of 
several de- 
fendants 
be not at 
issue with 
plaintiff. 
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If parties 
at issue on 
questions 
of law or 
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Court may 
determine 
issue, and 
pronounce 
judgment. 


154 . When the parties are at issue on some question of law 
or of fact, and issues have been framed by the Court as 
hereinbefore provided, if the Court be satisfied that no further 
argument or evidence than the parties can at once supply is 
required upon such of the issues as may be sufficient for the 
decision of the suit, and Jhat no injustice will result from 
proceeding with the suit forthwith, the Court may proceed to 
determine such issues, 

and, if* the finding thereon is sufficient for the decision, may 
pronounce judgment accordingly, whether the summons has 
been issued for the settlement of issues only or for the filial 


disposal of the suit : 

Provided that, where the summons has been issued for the 
settlement of issues only, the parties or their pleaders are 
present and none of them object 1 . 

If the finding is not sufficient for the decision, the Court 
shall postpone the further hearing of the suit, and shall fix a 
day for the production of such further evidence, or for such 
further argument, as the case requires. 

If either 155 . If the summons has been issued for the final disposal 
to produce ^ ie su ^> an ^ either party fails without sufficient cause to 
his evi- produce the evidence on which he relies, the Court may at 
Courtmay °nce pronounce judgment, 

pronounce or may, if it thinks fit, after framing and recording issues 
o^adjourn under section 146, adjourn the suit for the production of such 
suit. evidence as may be necessary to its decision upon such issues. 


CHAPTER XIII 

OF ADJOURNMENTS. 

Court may 156 . The Court may, if sufficient cause be shown 2 , at an) 
grant time, s t a g e 0 f the suit grant time to the parties or to any of them, 

and ad- ® c n ie 

journ hear- and may from time to time adjourn the hearing or 
mg ‘ suit. 

In all such cases the Court shall fix a day for the further 

1 1 N. W. P. 147. Otherwise a 2 See 7 Suth. Civ. R. 84 : 3 ® oD1, ^ 
party might be precluded from offer- C., 0 . C. J. 55. 

ing evidence in proof of his case. 
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hearing of the suit, and may make such order as it thinks Costs of 
fit with respect to the costs occasioned by the adjournment : 

Provided that, when the hearing of evidence has once begun, 
the hearing of the suit shall be continued from day to day 
until all the witnesses in attendance have been examined, 
unless the Court finds the adjournment of the hearing to be 
necessary for reasons to be recorded by the Judge with his 
own hand. * ♦ 

157 . If, on any day to which the hearing -of the suit is Procedure 
adjourned, the parties or any of them fail to appear, the Court if .parties, 
may proceed to dispose of the suit inone of the modes directed peahen 1 ’' 
in that behalf by Chapter VII, or make such other order as it day fixed ' 
thinks fit 1 . 

158 . If any party to a suit to whom time has been granted Court may 
fails to produce his evidence, or to cause the attendance of his ^wTth 
witnesses, or to perform any other act necessary to the further stamling 
progress of the suit, for which time has been allowed, the Wli 

Court may, notwithstanding such default, proceed to decide to P rotluce 

the suit forthwith 2 . evidence, 

etc. 


CHAPTER XIV.. v ‘ 

01 TIIL SUMMONING AND ATTENDANCE OF WITNESSES. 

159 . Ihe parties may, after the summons has been delivered Summons 
or service on the defendant, whether it be for the settlement *° attend 
" ’? ue f 011 or I° r the final disposal of the suit, obtain, on evidence or 

u'» 'wLTf T f 0 S’”! or *° «* offi “ r » # •»•«. i» sss*. 

, o'" l f ’ bef ° re the d&y fixed for such se ttlement or dis- 
>os.i as the case may be, summonses to persons whose 

document's ^ re< ^ red e ^ ier 1° give evidence or to produce 
Jil.iLrf 1 be , re “ ember ed that a suit 

,,*!! UMder cha P' (sec. ion) 
under sec. 103. 

■/> 2 - a ad : 4 ! ,andsee 4Mad. H. C. 

under se °- 758 
iew. 7 ed on Weal or re- 

»*tterrf c 8U, “ m ? MeB are is8ued as a 

' of course ( 5 Suth. Civ. R, i Il)( 

>ou. ir # n 


except when they are applied for 
vexatiously (14 Suth. Civ. R. 66), or 
their issue would bo useless, as where 
the application is made so late that, 
the witness cannot be reasonably ex- 
pected to attend in time before the 
applicant’s case closes, 9 Suth. Civ. R. 
53 °- 


m m 
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Expenses 160 . The party applying for a summons shall, before the 
of wit ' . . summons is granted and within a period to be fixed by tl le 
into court. Court, pay into court such a sum of money as appears to the 
Court to be sufficient to defray the travelling* and other 
expenses of the person summoned x , in passing to and from 
the court in which he is required to attend, and for one day's 
attendance 1 2 . 

Scale of If the Court be subordinate to a High Court, regard shall 

expenses. ] ia( ]^ j n fixing the scale of such expenses, to the rules (if any) 

laid down by competent authority 3 . 

Tender of 161 . The sum so paid into court shall be tendered to the 
wltnesT t0 P erson summoned, at the time of serving the summons, if it 
can be served personally 4 . 

Procedure 162 . If it appear to the Court or to such officer as it 
sufficient" a PP oxn t s xn this behalf that the sum paid into court is not 
sum paid sufficient to cover such expenses, the Court may direct such 
further sum to be paid to the person summoned as appears 
to be necessary on that account; and, in case of default 

in payment, may order such sum to be levied by attachment 

and sale of the moveable property of the party obtaining the 
summons ; or the Court may discharge the person summoned 
without requiring him to give evidence ; or may both order 
such levy and discharge such person as aforesaid. 

Expenses if If it be necessary to detain the person summoned lor ;i 
taine^ 8 e longer period than one day, the Court may, from time to time, 
more than or fi er the party at whose instance he was summoned to pav 
into court such sum as is sufficient to defray the expenses ot 
his detention for such further period, and, in default ol siuli 
deposit being made, may order such sum to be levied h\ 
attachment and sale of the moveable property of the party at 
whose instance he was summoned ; or the Court may discharge 
the person summoned without requiring him to give evidence ; 


1 Compensation for loss of time will 
be refused, 2 Hyde, 236. 

a In 5 Suth. Kef. 6, Peacock C.J. 
laid down that no action for the ex- 
penses of a witness will lie. 

3 See N. W. P. and Oudh Gazette , 

14 Jan., 1882, Part II, p. 45 : Judicial 
Circular (Chief Court, Panj&b), No. 


xviii. p. 42. 

4 That a witness is entitled to * 
paid his expenses by the party ^ 
whose instance he has been sun* 
moned, although he has not appl UA 
for them before giving his evidence 
see 4 Bom. 619. 
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or may both order such levy and discharge such person as 

aforesaid 1 . 

163 Every summons for the attendance of a person to Time, place 
0 .; vc evidence or produce a document shall specify the time 
^ 1 nUoe at which he is required to attend, and also whether tendance 
his attendance is required for the purpose of giving evidence fie d in 
or to produce a document, or for both purposes ; and any summons, 
particular document which the person summoned is called on 
to produce shall be described in the summons with reasonable 
accuracy 2 . 

164 . Any person may be summoned to produce a document. Summons 
without, being summoned to give evidence; and any person 
summoned merely to produce a document shall be deemed to 

have complied with the summons, if lie cause such document 
to l>e produced instead of attending personally to produce the 
same. 

165 . Any person present in court may be required by the Power to 

(Wt to give evidence or to produce any document then and ^ons 

there in his actual possession or power. in Court ^ 

to give evi- 

166 . Every summons to a person to give evidence or deuce, 
produce a document shall be served as nearly as may be in j^™™rved. 
manner hereinbefore prescribed for the service of summons on * 

the defendant 3 ; and the rules contained in Chapter VI as to 
proof of service shall apply in the case of all summonses 
served under this section. 

167 . The service shall in all cases be made a sufficient Time for 
time before the time specified in the summons for the at- a^mons. 
tendance of the person summoned, to allow him a reasonable 

time for preparation and for travelling to the place at which 
hi.s attendance is required 4 . 

168 . If the serving-officer certify to the Court that the Attach- 
summons for the attendance of a person, either to give ^p er ^y 0 f 
evidence or to produce a document, cannot be served, the absconding 

x witness. 

1 As to appeals from orders under and for enforcing diligence on the 
this section for attachment and sale, party. It does not give the Courts 
see infra, sec. 588, cl. (13). any discretion as to granting or re- 

kuth. 1864, Civ. R. 164. fusing summonses in consideration of 

3 6 Suth. Civ. R. 1 26. their being applied for at a late period, 

This is in favour of the witness 9 Bom. 310, per West J. 

Mm2 
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With- 
drawal of 
attach- 
ment. 


Procedure 
if witness 
fails to 
appear. 


Court shall examine the serving-officer on oath touching 
the non-service : 

and upon being satisfied that such evidence or production 
is material, and that the person for whose attendance the 
summons has been issued is absconding or keeping out of the 
way for the purpose of avoiding the service of the summons 1 
may issue a proclamation requiring him to attend to give 
evidence, or produce the document, at a time and place to | H » 
named therein; and a copy of such proclamation shall ho 
affixed on the outer door of the house in which he ordinarily 
resides. 

If he does not attend at the time and place named in such 
proclamation, the Court may in its discretion 2 , at the instance 
of the party on whose application the summons was issued, 
make an order for the attachment of the property of tlie 
person whose attendance is required, to such amount as the 
Court thinks fit, not exceeding the amount of the costs of 
attachment and of the fine which may be imposed under 
section 1 70 : 

Provided that no Court of Small Causes shall make an 
order for the attachment of immoveable property. 

169 . If, on the attachment of his property, such person 
appears and satisfies the Court that he did not abscond or 
keep out of the way to avoid service of the summons, and 
that he had not notice of the proclamation in time to attend 
at the time and place named therein, the Court shall direct 
that the property be released from attachment, and shall make 
such order as to the costs of the attachment as it thinks fit. 

170 . If such person does not appear, or, appearing, fails 
to satisfy the Court that he did not abscond or keep out of 
the way to avoid service of the summons, and that he had not 
notice of the proclamation in time to attend at the time and 
place mentioned therein, the Court may impose upon him such 
fine not exceeding five hundred rupees as the Court thinks 
fit 3 , having regard to his condition in life and all the cir- 
cumstances of the case, and may order the property attached, 

1 6 Suth. Civ. R. 235 : 1 ibid. 26. 3 A revival of the repealed Act 

9 8 Suth. Civ. R. 505. XIX of 1853, sec. 28. 



CHAPTER XIV. SUMMONING ETC. OP WITNESSES. 533 

or any part thereof, to be sold for the purpose of satisfying 
all costs incurred in consequence of such attachment, together 
with the amount of the said fine, if any 1 : 

Provided that, if the person whose attendance is required 
pnvs into court the costs and fine as aforesaid, the Court 
shall order the property to be released from attachment. 

171 . Subject to the miles of this Code as to attendance Court may 
and appearance and to the provisions of the Indian Evidence accord^ 
Act, 1872, if the Court at any time thinks it necessary to summon as 
examine any person other than a party to the suit and not strangers 
named as a witness by a party to the suit, the Court may, to 8uit - 

of its own motion, cause such person to be summoned as a 
witness to give evidence, or to produce any document in 
his possession, on a day to be appointed, and may examine 
him as a witness or require him to produce such document. 

172 . Subject as last aforesaid, whoever is summoned to Duty of 
appear and give evidence in a suit must attend at the time yummoned 
and place named in the summons for that purpose, and whoever to give 

is summoned to produce a document must either attend to o^produce 
produce it, or cause it to be produced, at such time and place, document. 

173 . No person so summoned and attending shall depart When they 
unless and until {a) he has been examined or has produced the j^t de " 
document arid the Court has risen, or ( 'b ) lie has obtained the 

Court's leave to depart 2 . 

174 . If any person on whom a summons to give evidence Conse- 
or l ,r °duce a document has been served fails to comply with 

the summons, or if any person so summoned and attending comply 
departs in contravention of section 173, the Court may order mon8. SUm 
him to be arrested and brought before the Court : 

I rovided that no such order shall be made when the Court 
Jms reason to believe that the person so failing had a lawful 
excuse for such failure. 

^ hen any person so brought before the Court fails to 
Siltisf y ^ that he had a lawful excuse for not complying with 
ie summons, the Court may sentence him to fine not exceeding 
,1VL “ hundred rupees. , 

sale ^ n °k l> e to set aside a right to the property sold. 

un er sec. 170, but the claimant 3 As to the former law, see 5 Mad. 
y SUe the P ur chaser to establish his H. C. 132. 
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Explanation. — Non-payment or non-tender of a sum suf- 
ficient to defray the expenses mentioned in section 160 
shall be deemed a lawful excuse within the meaning- of this 
section 1 . 

If any person so apprehended and brought before the Court 
cannot, owing to the absence of the parties or any of them, 
give the evidence or produce the document which he has been 
summoned to give or produce, the Court may require him to 
give reasonable bail or other security for his appearance at 
such time and place as it thinks fit, and on such bail or 
security being given, may release him. 

175 . If any person so failing to comply with a summons 
absconds or keeps out of the way, so that he cannot be appre- 
hended and brought before the Court, the provisions of sections 
168, 169 and 170 shall, mutatis mutandis , apply. 

176 . No one shall be bound to attend in person to give 
evidence or to be examined in Court unless he resides — 

(a) within the. local limits of its ordinary original juris- 
diction, or 

( b ) without such limits and at a place less than fifty or 
(where there is. railway-communication for five-sixths of the 
distance between the place where he resides and the place 
where the Court is situate) two hundred miles distance from 
the court-house. 


Refusal of 177 . If. any party to a suit present in Court refuses, 
gfve^evid- without lawful excuse 2 , when required by the Court, to give 
ence when evidence or * to produce any document then and there in his 
by^Court. actual possession or power, the . Court may in its discretion 
either pass a decree against him, or make such order in relation 
to the suit as the Court thinks fit 3 . 


1 So probably would the fact that 
the summons required the witness to 
attend on Sunday or any other recog- 
nised holiday. See 8 Ben. Appx. 12, 
a case on the Code of Criminal Pro- 
cedure. 

8 i. e. such an excuse as would in 
law justify the refusal to give evidence, 
iN.W.P. 242. 

* 3 Mad. H. C. 399 : 4 Mad. H. C. 


T42. This section is extended 
Act Y of 1881, sec. 83) to probate- 
proceedings before the District .Judge. 
The discretion conferred by it 
be exerdsed with more than usm 
care, and a caveator’s refusal to answer 
a question does not justify the 
in dispensing with proof of the 
set up and passing a decree in ie 
petitioner’s favour, 9 Bom. 24 1 - 
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178 Whenever any party to a suit is required to give Rules as to 

evidence or to produce a document, the rules as to witnesses ^“y 8868 

mOiined in this Code shall apply to him so far as they are to parties 
10111 ‘ summoned. 

applicable. 

CHAPTER XV. 


OF T1IE HEARING OF THE SUIT AND EXAMINATION OF 
WITNESSES. 


179 . On the day fixed for the hearing of the suit, or on Statement 
any other day to which the hearing is adjourned, the P ar fy Action "of 
having the right to begin shall state his case and produce evidence 
his evidence in support of the issues which he is bound to J^ng^ 
prove 1 . right to 

Explanation . — The plaintiff has the right to begin unless ag to 
where the defendant admits the facts alleged by the plaintiff 2 right to 
and contends that either in point of law or on some additional l)e&m ‘ 
lads alleged by the defendant the plaintiff is not entitled to 
any part of the relief which he seeks, in which case the 
defendant lias the right to begin. 


180 . The other party shall then state his ease and produce 
his evidence (if any) 3 . 

The party beginning is then entitled to reply. 

V here there are several issues, the burden of proving some 
(> f which lies on the other party, the party beginning may, 
at his option, either produce his evidence on those issues or 
reserve it by way of answer to the evidence produced by the 
other party. In the latter case, the party beginning may 
pmduce evidence on those issues after the other party has 
pi educed all his evidence, and the other party may then reply 
specially on the evidence so produced by the party beginning ; 

the party beginning will then be entitled to reply 
generally on the whole ease. 


Statement 
and pro 
duction of 
evidence 
by other 
party. 
Keply by 
party be- 
ginning. 


The Code does not expressly i 
,‘ at tlie P art y beginning shall 
a ° WC( * at close of his case, if 
Tponent does not announce any 
I'" 1 ’ 0 " to adduce evidence, to addr 
-ourt a second time for the p 

C, 8, ™ming up the eviden 
' ; Mad. H.C. 377. 

’■ a ” t,le material allegatii 


in the plaint, 7 C. L. It. 274, cited by 
O’Kinealy, Code of Civil Procedure, 
2nd ed. p. 201. * 

3 That the Court cannot refuse to 
hear some of defendant’s witnesses on 
the supposition that it would only go 
to grove the same facts deposed by his 
other witnesses previously examined, 
see 2 Moo. l.A. 427. 
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181 . The evidence of the witnesses in attendance shall be 
taken orally in open court 1 in the presence, and under the 
personal direction and superintendence, of the Judge. 

182 . In cases in which an appeal is allowed, the evidence 
of each witness shall be taken down in writing 2 , in the 
language of the Court, by or* in the presence and under the 
personal direction and superintendence of the Judge, not 
ordinarily in the form of question and answer, but in that of 
a narrative, and, when completed, shall be read over in the 
presence of the Judge and of the witness, and also in the 
presence of the parties or their pleaders, and the Judge shall, 
if necessary, correct the same and shall sign it. 

183 . If the evidence is taken down under section 182 in 
a language different from that in which it was given, and 
the witness does not understand the language in which it k 
taken down, the evidence as taken down in writing shall 
be interpreted to him in the language in which it was 
given 3 . 

184 . In cases in which the evidence is not taken down 
in writing by the Judge, he shall be bound, as the examina- 
tion of each witness proceeds, to make a memorandum of the 
substance of what each witness deposes 4 , and such memorandum 
shall be written and signed by the Judge with his own hand, 
and shall form part of the record. 

185 . Where English is not the language of the Court, 
but all the parties to the suit who appear in person, and the 
pleaders of such as appear by pleaders, do not object to have 
such evidence as is given in English taken down in English, 
the Judge may so take it down with his own hand. 

186 . The Court may of its own motion or on the appli- 
cation of any party or his pleader take down, or cause to be 
taken down, any particular question and answer, or any 

1 As to examining in their palan- and 6 Cal. 762. 

quins parda women not claiming ex- 3 As to the effect of failing to com* 
emption under sec. 640, see 1 Ben., ply with the requirements of sec? 
Short Notes, v. See, too, 2 Hyde, 88. 182, 183, see 6 Cal. ^62. 

2 See 7 Ben. 74 and 5 Bom. 63 4 6 Suth. Civ. K. 112, u 3- 

peases under the Insolvent Act), 
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objection to any question, if there appear any special reason may bo 

** . taken 

for so doing*. down. 

187. If any question put to a witness be objected to by Questions 
a party or liis pleader, and the Court allows the same to ancTaltow” 
be put, the Judge shall take down the question, the answer, ed by 

the objection and the name of the person making it, together Court * 
with the decision of the Court thereon. 

188. The Court may record such remarks as it thinks Remarks 

material respecting the demeanour of any witness while under 
examination. nesses. 

189. In cases in which an appeal is not allowed, it shall Memoran- 
not be necessary to take down the evidence of the witnesses in ^dence in 
writing at length ; but the Judge, as the examination of each unappeal- 
wit ness proceeds, shall make a memorandum of the substance able Cases ‘ 
of what he deposes, and such memorandum shall be written 

and signed by the Judge with his own hand, and shall form 
part of the record. 


190. If the J udge be rendered unable to make a memor- Judge 
nudum as above required by this chapter, he shall cause the ^kesuch 
lea son of such inability to be recorded, and shall cause the memoran- 
momorandum to be made in writing from his dictation in open ^ 
court. of his in- 

kvery memorandum so made shall form part of the record. ablllty * 


191. Where the J udge taking down any evidence, or Power to 
causing any memorandum to be made under this chapter, e^ence 1 
dies oi is removed from the Court before the conclusion of taken down 
the suit, his successor may, if he thinks fit, deal with such removed* 
evidence or memorandum as if he himself had taken it down before con - 
or caused it to be made \ f^ WD of 


t92. If a witness be about to leave the jurisdiction of the 
0,11 1* or hf other sufficient cause be shown to the satisfaction 
the Court why his evidence should be taken immediately. 


This section only allows the ev 

jIT at the heari “e b ^ 

t Jf e A to be u,e< t as evidence at th 
earmg before Judge 1 ) when Judg 

notidl d ' e *v ° r bee “ r * nioved = it doe 
‘ a “ ow the two hearings to be linke 


together and virtually made one, 7 
All. 857 : see sec. 199 ; 8 All. 35, 576. 
And it does not apply to the case 
where the suit has been transferred, 
4 Bom. H. C., A. C. J. 98. 


Power to 
examine 
witness 
imme- 
diately. 
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the Court 1 may, upon the application of either party or of 
the witness, at any time after the institution of the suit 
take the evidence of such witness in manner hereinbefore 
provided 1 . 

Where such evidence is not taken forthwith and in the 
presence of the parties, such notice as the Court thinks 
sufficient, of the day fixed for the examination, shall be given 
to the parties. 

The evidence so taken shall be read over to the witness, 
and, if he admits it to be correct, shall be signed by him, 
and may then be read at any hearing of the suit. 

Court may 193 . The Court may at any stage of the suit recall any 
witness who has been examined and who has not departed in 
witness. accordance with section 173, and may (subject to the pro- 
visions of the Indian Evidence Act, 1872) put such questions 
to him as the Court thinks fit. 


CHAPTER XYI. 


OF AFFIDAVITS. 


Power to 194 . Any Court of first instance and any appellate Court 
point to be ma y an y time for sufficient reason order that any particular 
P ffid 6d, t y ° r ^ ac ^ S ma y P rove ^ ^7 affidavit, or that the affidavit 

of any witness may be read at the hearing, on such condition* 
as the Court thinks reasonable : 

Provided that where it appears to the Court that either 
party bond fide desires the production of a witness for cross- 
examination, and that such witness can be produced, an order 
shall not be made authorising the evidence of such witness to 
be given by affidavit 2 . 


1 Phear J. held that such evidence 
cannot be taken by a commissioner, 
except by consent, 5 Ben. 252. But 
the Indian Courts are courts of equity, 
and have, as such, an inherent juris- 
diction to issue commissions to take 
evidence de bene esse. 

a Blackburn Union v. Brooks , 7 


Ch. D. 68. A plaintiff’s affidavits in 
reply need not, apparently, he r * 
stricted to cutting down the defen 
ant’s evidence, but may be confirm^ 
tory of the plaintiff’s evidence in c ^ e ^ 
see in England, Peacock v. U ( * r l ,ei ' 
7 Ch. D. 648. 
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195. Up on any application evidence may be given by Power to 
affidavit, but the Court may, at the instance of either party, tendlnce of 
order the attendance for cross-examination of the declarant 3 . declarant 

Such attendance shall be in court unless the declarant is examin- 8 " 
exempted under this Code from personal appearance in court, ation - 
or the Court otherwise directs. 

196. Affidavits shall be confined to such facts as the Matters to 
declarant is able of his own knowledge to prove, except on 
interlocutory applications, on which statements of his belief confined, 
may be admitted, provided that reasonable grounds thereof be 

set forth. 

The costs of every affidavit which shall unnecessarily set 
forth matters of hearsay or argumentative matter, or copies 
of or extracts from documents, shall (unless the Court other- 
wise directs) be paid by the party producing the same 2 . 

197. In the case of any affidavit under this Code — 0ath of 

(a) any Court or Magistrate, or declarant 

(4) any officer whom a High Court may appoint in this admin™ 11 
helm If, or stered. 

('■) an y officer appointed by any other Court which the 
bocal Government has generally or specially empowered in 
this behalf 3 , 

may administer the oath of the declarant 4 . 


CHAPTEK XVII. 


OF JUDGMENT AND DECltEE. 

,, 1^', Court, after the evidence has been duly taken 5 and Judgment 
parties have been heard either in person or by their respective n<nmced°" 

2 Order * 2 * . (Order xxxviii. r. 5). And when the 

; XV111 - r. 3, with the ad- deponent is illiterate or blind, the 

of the proviso person taking the affidavit should 
certify in the jurat that the affidavit 
was read in his presence to the de- 
ponent, that the deponent seemed 
perfectly to understand it, and made 
his signature in presence of such 
person. 

5 4 Bom. H. C., A. C. J. 102. 


'“ion in paragraph I _ 

I 1 ;!;; para 8 Ta P h 2 of words inparen- 

Government Gazette, 

Lz% e 90S -.Calcutta 

4 Th ’ ^ JU ^ l8Sl ’ Part b P* 720 . 

hoi, Id L P nresM dm - niStering theoath 

lace wher! l h V! meWhenandtlie 

he takes the affidavit 
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pleaders or recognised agents* shall pronounce judgment i n 
open court *, either at once or on some future day, of which 
due notice shall be given to the parties or their pleaders. 

199. A J udge may pronounce a judgment written by his 
predecessor but not pronounced 2 . 

200. The judgment shall be written in the language of 
the Court 3 , or in English, or in the Judged mother-tongue 4 . 

201. Whenever the judgment is written in any language 
other than that of the Court, the judgment shall, if any 
of the parties so require, be translated into the language of 
the Court, and the translation shall also be signed by the 
Judge or such officer as he appoints in this behalf. 

202. The judgment shall be dated and signed by the Judge 
in open court at the time of pronouncing it, and shall not 
be altered or added to, save to correct verbal errors or to 
supply some accidental defect not affecting a material part 
of the case, or on review. 

203. The judgments of the Courts of Small Causes need 
not contain more than th§ points for determination and the 
decision thereupon. 

The judgments of all other Courts shall contain a concise 
statement of the case, the points for determination, the decision 
thereon, and the reasons for such decisions 5 . 

204. In suits in which issues have been framed, the Court 
shall state its finding or decision, with the reasons thereof ", 

1 But see Marshall, 327, where the 5 Reported examples of insufficient 

Judge, to satisfy himself as to the judgments will he found in 1 Suth. 
boundaries of some land in litigation, Civ. R. 295: 2 ibid. 7 : 3 ibid. 1^1 

himself made a local inquiry and pro- col. 2 : 11 ibid. 159: 12 ibid. 2-4 ■ 

nounced judgment at the spot. 15 ibid. 131 : Marshall, 33 2 ■ 5 ~ a ' ' 

2 17 Suth. Civ. R. 475. This shows H. C. 174: 8 Bom. 36S : 2 
the intention of the legislature that 109. 

the case should be heard by one That a judge cannot, without giv* 
Judge, and that the judgment should ing evidence as a witness, import into 
be that of the Judge who has heard a case his own knowledge of P ar 
the case, though it may be delivered ticular facts, see L. R , 3 ^ 2 ’ 

by the other, 7 All. 859. per Sir Barnes Peacock. 

3 Sec. 645, infra. 6 If the reasons are omitted 

4 That the irregularity of writing finding is not a conclusive j 

a judgment in a wrong language does fact, binding on a Court of pec ° 
not invalidate the decision, see 1 7 appeal, 8 Bom. 368. 

Suth. Civ. R. 352. 
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upon eaoli separate issue, unless the finding 1 upon any one Exception, 
or more of the issues be sufficient for the decision of the suit 1 . 

205- The decree 2 shall bear date the day on which the Date of 
judgment was pronounced ; and, when the Judge has satisfied decree ' 
himself that the decree has been drawn up in accordance with 
the judgment, he shall sign the decree. 


206. The decree must agree with the judgment : it shall Contents 
contain the number of the suit, the names and descriptions of decree - 
of the parties, and particulars of the claims, as stated in 
the register, and shall specify clearly the relief granted or 
other determination of the suit 3 . 

The decree shall also state the amount of costs incurred 
in the suit, and by what parties and in what proportions such 
costs are to be paid 4 . 


If the decree is found to be at variance with the judgment 3 , Power to 
or if any clerical or arithmetical error bo found in the decree' a ™ end de ‘ 
I lie Court shall, of its own motion or on that of any of ^ 

( he parties c , amend the decree so as to bring it into conformity 
with the judgment or to correct ^uch error; provided that 
reasonable notice has been given to the parties or their 
pleaders of the proposed amendment 7 . 


‘ 'o Cal- 1095, 1097; 4 Mad. 
134- Hie facts which constitute the 
cause of action should be distinctly 
stated in the judgment, and not 
merely a legal conclusion, 2 Sev. 289. 

Ihe omission of an express pro- 
vision that a decree shall follow a 
judgment was an inadvertency, 5 All. 


’ 6 All. 30. 

* U I s n, A the usual practice, wh 
cos S 0 an interlocutory proceedi 
I* been 'Imposed of, to consid 
‘ ■at an award of the general costs 
‘“terferes with the order d 
; «mg of those partial costs, L. I 

Unless ■ I' 6, Per Sir Al Hobhoui 
decreed Tf* on costs “ special 
(W. ’/ the . P artiea ^mit to ti 
not be . cretl0n > sn ch interest ca 

^given in execution, L.R., 4 

F ° r forms of decrees, gee infr 


Sched. IV, Nos. 127-133. 

5 7 All. 755. 

6 The application may be made at 
any time, according to the High 
Courts at Madras, jo Mad. 51, and 
Bombay, 11 Bom. 284. But the 
Allahabad High Court has held that 
it must be made within three years, 
4 All. 23. 

7 6 Cal. 22 : 7 All. 875,876. The 
amendment can be made even after 
the decree has been approved by 
the appellate Court, 9 Mad. 354. 
Whether under sec. 622 the High 
Court can revise such amendments, 
see 7 All. 276, 875. An order refusing 
to amend can be revised under that 
section, 6 All. 125. Sec. 206 gives no 
power to alter or vary the decree, or 
to correct errors arising from acci- 
dental slips or omissions ; this can 
only be done on a review of judgment 
or an appeal, 2 All. 505. Section 206 
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207. When the subject-matter of the suit is immoveable 
property, and such property is identified by boundaries or 
by numbers in a record of settlement or survey, the decree 
shall specify such boundaries or numbers 1 . 

208. When the suit is for moveable property, if the decree 
be for the delivery of such property, it shall also state the 
amount of money to be paid as an alternative if delivery 
cannot be had 2 . 


209. When the suit is for a sum of money due to the 
plaintiff, the Court may, in the decree, order interest at such 
rate as the Court deems reasonable 3 to be paid on the principal 
sum adjudged, from the date of the suit to the date of the 
decree, in addition to any interest adjudged on such principal 
sum for any period prior to the institution of the suit, with 
further interest at such rate as the Court deems reasonable 
on the aggregate sum so adjudged, from the date of the 
decree to the date of payment, or to such earlier date as the 
Court thinks fit 4 . 

210. In all decrees for the payment of money 5 , the Court 
may for any sufficient reason order that the amount shall be 
paid by instalments, with or without interest 6 . 

And after the passing of any such decree the Court may, 
on the application of the judgment -debtor 7 and with the 


would not enable the Court, where the 
decree omitted to provide for the costa 
of an interlocutory proceeding, to rec- 
tify the omission. Nor could it ante- 
date or postdate a judgment by con- 
sent : otherwise in England under 
Orders xxviii. r. 1 1 ; and xli. r. 3. 

1 Even where there is no such 
identification, the decree should 
specify the boundaries, 23 Suth.Civ.R. 
285 : 25 ibid. 39 : but see 10 ibid. 96. 

a 16 Suth.Civ. R. 240 : 19 ibid. 123. 

3 6 N. W. P. 359: 12 Ben. 477 
(75 per cent, per annum !). For cases 
where interest was refused as amount- 
ing to a penalty, see 11 Ben. 135 : 9 
Cal. 615: 7 N. W. P. 108, Where 
the plaintiff is a Hindi! and the 
interest exceeds the principal, see 1 
Mad. H. C. 5 : 3 Bom. H. C., A. C. S. 


23. But in the Bengal Mufassal, see 
24 Suth. Civ. R. 106 : 9 Cal. 825, 
871: 14 Cal. 781. As to ddmdnpat 
in Bombay, see 3 Bom. 13 1, 13b au '^ 
supra, vol. i. p. 564, n. 1. 

4 12 Cal. 569. 

5 This does not include decrees in 
which a sale of land is ordered in pur- 
suance of a contract specifically affect- 
ing the property, 2 All. 129, 3 20 » or 
in which a lien is enforced on a 
nankar- annuity, 2 All. 649. 

6 But the Court cannot order that 
the amount of a decree shall not be 
paid until the expiration of a to 
time from its date, 2 All. 649, where 
the headnote is wrong. 

7 within six months from 0 
date of the decree, Limitation c » 
art. 175. 
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consent * of tlio dccrcc-holdcr, order that the amount decreed cree, for 
l,o paid by instalments on such terms as to the payment of by^tal- 
interest, the attachment of the property of the defendant, or the “ents. 
taking' of security from him, or otherwise, as it thinks fit : 

Save as provided in this section and section 206, no decree 
shall be altered at the request of parties 2 . 


211 . When the suit is for the recovery of possession of In suits for 
immoveable property 3 yielding rent or other profit, the Court * m“y decree 
may provide in the decree for the payment of rent or payment of 
mesne profits in respect of such property from the institution fitTwUlT' 
of the suit until the delivery of possession to the party in interest - 
whose favour the decree is made, or until the expiration of 

Ih roe years from the date of the decree 5 (whichever event 
first occurs), with interest thereupon at such rate as the Court 
thinks fit. 

Explanation. — ‘ Mesne profits ’ of property mean those 
profits which the person in wrongful possession of such pro- 
perty actually received, or might with ordinary diligence have 
received, therefrom, together with interest on such profits 0 . 

212 . When the suit is for the recovery of possession of Court may 
immoveable property and for mesne profits which have fmountof 
deemed on the property during a period prior to the insti- mes » e pro- 
t ut ion of the suit, and the amount of such profits is disputed, s^itf IT t0 
the Court may either determine the amount by the decree may r ?' 
><self, or may pass a decree for the property and direct an 

inquiry into the amount of mesne profits, and dispose of the 
811 mo on further orders. 


213 . When the suit is for an account of any property and Adminis- 
m its due administration under the decree of the Court, the 
Lourt, before making the decree, shall order’ such accounts 


, 2 A11 - 48 i : 7 Mad. 152. 

Sec. 210 confers no auth 
tae Court to relieve a bone 
a 8 tipulation for the pay 

‘l r h t debt 0“ failure 
punctually any instalment, 

“ 9 Bom. H. C. 7. 

the Cou rt trying tf 
ioun’ 21 Suth - CithR^s 

n luting the decree ( 


270), cannot assess mesne profits. 

5 The limit of three years was in- 
serted with a view to ensure speedy 
execution of such decrees. 

6 8 Suth. Civ. R. 104, per Hob- 
house J. : 1 Agra Misc. App. 17. 

7 An order directing an account 
was formerly unappealable, 9 Cal.773. 
But now it is a ‘ decree,’ supra, p. 467. 
For a form see infra, Sched. IV. Nos. 

130, 131. 
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and inquiries to be taken and made, and give such other 
directions, as it thinks fit 1 . 

In the administration by the Court of the property of 
any person who dies after this Code comes into force, if such 
property proves to be insufficient for the payment in full 
of his. debts and liabilities, the same rules shall be observed as 
to the' respective rights of secured 2 and unsecured 3 creditors 
and as to debts and liabilities proveable, and as to the valua- 
tion of annuities and future and contingent liabilities re- 
spectively, as may be in force for the time being with respect 
to the estates of persons adjudged insolvent 4 5 6 ; 

and all persons who in any such case would be entitled to 
to be paid out of such property may come in under the decree 
for its administration, and make such claims against the same 
as they may respectively be entitled to by virtue of this Code'’. 

Suit to en- 214 . When the suit is to enforce a right of pre-emption G in 
ofpre-emp- res P ec ^ °£ a particular sale of property, and the Court finds 
tion. for the plaintiff, if the amount of purchase-money has not 
been paid into court, the decree shall specify a day on or 
before which it shall be so paid 7 , and shall declare that on 
payment of such purchase-money, together with the cost (if 
any) decreed against 8 him, the plaintiff shall obtain possession 
of the property, but that if such money and costs are not so 
paid, the suit shall stand dismissed with costs 9 . 


1 When the Court orders under this 
section a sale of any property vested 
in an executor, administrator or 
trustee, he should have the conduct 
of the sale, unless the Court directs 
otherwise (Order 1 . r. io). 

2 Ex parte Joselyne, 8 Ch. D. 327. 

3 Ex parte Nelson , 14 Ch. D. 41. 

4 This and the following paragraph 
are taken from 38 & 39 Vic. c. 77, sec. 
10. The effect is that a secured 
creditor can only prove for the 
balance after realising or valuing 
his security, He Withernsea EricTc 
Works , 16 Ch. Div. 337, 343, per 
Lush J • 

5 The rest of this section was re- 
pealed by Act IV of 1886. 

6 See as to this in the Lower 


Provinces, 6 Suth. Civ. R. 250: 15 
ibid. 455: 20 ibid. 216: 4 Cal. 831, 
and in the N. W. Provinces, 2 N. 

P. 222 : 5 All. 180 : 7 All. 107. 

7 2 All. 744. If the Court is closed 
when the time for making the payment 
expires, the payment, if made on the 
day when the Court next re-open?, 
will be deemed to be made within 
time, 2 N. W. P. 112 : 7 All. 107. 

8 Where costs are awarded in favour 
of the preemptor he may, when de- 
positing the purchase-money under 
the decree, deduct therefrom sue 
costs, 6 All. 352. 

9 As to the form of the decree m 
cases where rival pre-emptors posses? 
ing equal rights of pre-emption come 
forward to enforce the right in respec 
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215. When the suit is for the dissolution of a partnership \ Suit for 
the Court, before making its decree, may pass an order fixing ^ 
the day on which the partnership shall stand dissolved, fyiid ship, 
directing such accounts to be taken and other acts to be done 
as it thinks fit 2 . 

215 a. When a suit is for an account of pecuniary trans- Suit for 
actions between a principal and agent, and in all other suits account be- 
not hereinbefore provided for, where it is necessary, in order to cipal and 
ascertain the amount of money due to or from any party, agent * 
that an account should be taken, the Court shall, before 
making its decree, pass an, order 3 directing such accounts to 
he taken as it thinks fit. 


216. If the defendant has set-off the amount of a debt Decree 
against the claim of the plaintiff, and such set-off has been 
allowed , the decree shall state what amount is due to the lowed, 
plaintiff and what amount (if any) is due to the defendant, 

and shall be for the recovery of any sum which appears to be 
due to either party. 

The decree of the Court, with respect to any sum awarded Effect of 
I o the defendant, shall have the same effect, and be subject as 
to the same lules in respect of appeal or otherwise, as if such awarded to 

-"»> had been claimed by the defendant in a separate suit d8fond “ t - 
against the plaintiff. 

217. Certified copies 5 of the judgment and decree shall be Certified 

imus led to the parties on application to the Court, and at ?T es of 
their expense. judgment 

and decree. 


"f the same sale, and in cases* 

a rl-VT nVal pre ' em f ,tors P° 90 
‘Y ,t «f pre-emption superior to 

0 .the other . see 6 All. o 7o . T1 

whole** fT mpti ° U * U8t includ < 

“^An i ::r;:: mptionalprop 

' Sched.IV.Nos.il 3, j 32; 


2 5 All. 500 : 7 All. 227. 

3 Such an order is a ‘ decree ’ 
(supra, p. 467), and therefore appeal- 
able. 

4 25 Suth. Civ. R. 275. 

5 not merely translations, i Bom. 
H. C. 165. 
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Costs of 
applica- 
tions. 


Judgment 
to direct 
by whom 
costs to be 
paid. 

Power of 
Court as 
to costs. 


CHAPTER XVIII. 

OP COSTS. ^ 

218 . When disposing* of any application under this Code 
the Court may give to either party the costs of such applica- 
tion *, or may reserve the consideration of such costs for any 
future stage of the proceedings. 

219 . The judgment shall direct by whom the costs of 
each party are to be paid, whether by himself or by any 
other party to the suit 2 , and whether in whole or in wliat 
part or proportion 3 . 


220 . The Court shall have full power to give and appor- 
tion costs of every application and suit in any manner it thinks 
lit 4 , and the fact that the Court has no jurisdiction to try the 
case is no bar to the exercise of such power. 

Provided that, if the Court directs that the costs of any 
application or suit shall not follow the event 5 , the Court shall 
state its reasons in writing. 

Every order relating to costs made under this Code and 
not forming part of a decree may be executed as if it were a 


decree for money. 

1 The interlocutory order giving 
these costs is not affected by the 
general award of costs of the suit, 
9 Cal. 797. 

2 Persons, therefore, not parties to 
the record cannot be subject to such 
an order, 7 Bom. 486, per Scott J. 
And the Court cannot e. g. declare 
that the costs shall be paid by the 
unsuccessful party in a future suit, 
23 Suth. Civ. R. 89. 

3 As e. g. where a plaintiff, claim- 
ing in respect of two distinct matters, 
succeeds as to one and fails as to the 
other, Marshall, 79. 

4 But see supra, sec. 123, and infra, 
secs, hi, 379, par. 1, which to some 
extent limit this discretionary power. 
And the discretion must be exer- 
cised on fixed principles. Thus a suc- 
cessful appellant is, as a rule, entitled 
to his costs, 3 Cal. 473, 484 : Exp. 
Masters , 1 Ch. Div. 113, and it may 
be said, generally, that where a party 


successfully enforces a legal right and 
is guilty of no misconduct, then (sub- 
ject to sec. 22 of the Presidency 
Small Cause Courts Act, XV of 1 8 S j 
he is entitled to costs, see Coo jin' v 
WhUllngham , 15 Ch. Div. 50 1. 80. 
as a rule, is the mortgagee in a re- 
demption suit, 8 Bom. 190. 80 is a 
party who has no interest in the suit 
(2 Suth. Civ. R. 33 : 12 ibid. 444 • *' r 
has not opposed the plaintiff’s claim .> 
ibid. 23), or disclaims (11 ibid. 4$ ■ 

As to appeals from orders award in- 
costs, see 8 Cal. 91 : 11 Cal. 359 : s 

Bom. 368. In England such an order 
is appealable only when made on 
wrong principle, or when the costs an 
part of the relief to which a pnrty 
entitled, Daniell, 6th ed., i 2 74 y; 

5 i.e. the result of the whole 
tion, Waring v. Pearma n , 3 2 ^ 1 
429, and see Garnet v. Br<tdlc h >1 
App. Ca. 950. 
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221. The Court may direct that the costs payable to one Costa may 

party by another shall be set-off against a sum which is ad- ]^® t gt off 

mitted or is found in the suit to be due from the former to sum ad- 

mitted or 

the latter . found due. 


222* The Court may give interest on costs at any rate not Interest on 
exceeding’ six per cent, per annum, and may direct that costs, p^ ent 
with or without interest, be paid out of, or charged upon, the of costs out 


subject -matter of the suit. 


of subject- 
matter. 


CHAPTER XIX. 


OF THE EXECUTION OF DECREES . 

A . — Of the Court hy which Decrees may he executed. 

223. A decree may be executed either by the Court which Court by 
passed it :i or by the Court to which it is sent for execution whioh ,u, ‘ 

. . cree may 

under the provisions hereinafter contained. be exe- 

r l lie Court which passed a decree may, on the application cute(l * 

°1 decree-holder, send it for execution to another Court, 

(tf) if the person against whom the decree is passed actually 
and voluntarily resides or carries on business, or personally 
\Noiks for gain, within the local limits of the jurisdiction of 
sl,< ‘h other Court 4 , or 

if such person has not property within the local limits 
(, f 1 1 1 e jurisdiction of the Court which passed the decree 3 
sufficient to satisfy such decree and has property within the 
(,( «d limits of the jurisdiction of such other Court, or 
v) if the decree directs the sale of immoveable property 
ituate outside the local limits of the jurisdiction of the Court 
wJn( ‘h passed it 5 , or 


tl * ' hu \ h ? 8 been h eld in England 
trii ^ ^ n dant cannot enforce con- 

f,XT n T C ° 8tS against a co 'de* 

(;}l j b IJe *r*tey v. MiddleweeJc, 18 
' J 3 ' India see and con- 
TLg Suth. Civ. R. 300. 

cbn.ter r i lleS , c °ntained in this 

R-Ur apply aU 0 tothe execut ; on of 
' ,,r ° f ' c ' 8s f- arrest, sale, or pay- 


ment, which may be ordered by a 
civil court in any civil proceedings, 
sec. 649 infra. 

3 Where that Court ceases to exist 
or to have jurisdiction, see infra, 
sec. 649, para. 2, and 6 Cal. 513. 

4 See sec. 17 ( 6 ) supra, p. 479. 

5 6 Cal. 519. 


N n 2 



548 


THE CODE OF CIVIL PROCEDURE. 


( d ) if the Court which passed the decree 1 considers for anv 
other reason, which it shall record in writing*, that the decree 
should be executed by such other Court. 

The Court which passed a decree 1 may of its own motion 
send it for execution to any Court subordinate thereto 2 . 

The Court to which a decree is sent under this section for 
execution shall certify 3 to the Court which passed it the fact 
of such execution, or, where the former Court fails to 
execute the same, the circumstances attending such failure. 

If the decree has been passed in a case cognisable by a 
Court of Small Causes and the Court which passed it 1 wishes 
it to be executed in Calcutta, Madras, Bombay or Rangoon, 
such Court may send to the Court of Small Causes in Calcutta, 
Madras, Bombay or Rangoon, as the case may be, the copies 
and certificate respectively mentioned in clauses (a), (/;), and 
(c) of section 224 ; and such Court of Small Causes shall there- 
upon execute the decree as if it had been passed by itself. 

If the Court to which a decree is to be sent for execution 
is situate within the same district as the Court which passed 
such decree, such Court shall send the same directly to the 
former Court. But, if the Court to which the decree is to be 
sent for execution is situate in a different district, the Court 
which passed it shall send it to the District Court of the dis- 
trict in which the decree is to be executed. 


Procedure 
when 
Court de- 
sires that 
its own de- 
cree shall 
be exe- 
cuted by 
another 
Court. 


224 . The Court sending a decree for execution under 
section 223 shall send 

(а) a copy of the decree ; 

(б) a certificate 4 setting forth that satisfaction of the decree 
has not been obtained by execution within the jurisdiction 
of the Court by which it was passed 5 , or, where the decree 
has been executed in part, the extent to which satisfaction 
has been obtained and what part of the decree remains un- 


executed ; and 


1 See p. 547, note 3. 

a A munsif’s Court may execute a 
decree in a suit beyond its ordinary 
jurisdiction which has been transferred 
to it for execution by a District Court, 
Mad. 397. 

3 As to recalling the proceedings 


before the return of the certificate, 
see 6 Cal. 504. 

4 See form, Sched. IV. No. 1 34 - 

5 When this Court has ceased to 
exist, or to have jurisdiction ^ w 
execute the decree, see infra, sec ' 
649, par. 2. 
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(,.) a copy of any order for the execution of the decree, and, 
if no such order has been made, a certificate to that effect. 

225. The Court to which a decree is so sent shall cause Court re- 
such copies and certificate to be filed, without any further ^lesof 
proof of the decree or order for execution, or of the copies decree etc. 
thereof, or of the jurisdiction of the Court which passed it, without" 10 
unless the former Court, for any special reasons to be recorded P roof - 
under the hand of the Judge, requires such proof. 


226. When such copies are so filed, the decree or order 
may, if the Court to which it is sent be the District Court, 
he executed by such Court or by any subordinate Court 1 which 
it directs to execute the same. 

227. If the Court to which the decree is sent for execution 
he a High Court, the decree shall be executed by such Court 
in the same manner as if it had been made by such Court in 
the exercise of its ordinary original civil jurisdiction. 

228. The Court 2 executing a decree sent to it under this 
chapter shall have the same powers in executing 3 such decree 
as it it had been passed by itself 4 . All persons disobeying or 
obstructing the execution of the decree shall be punishable 
by such Court in the same manner as if it had passed the 
decree. And its orders in executing such decree shall be 
subject to the same rules in respect of appeal as if the decree 
bad been passed by itself. 


Execution 
of decree 
or order by 
Court to 
which it is 
sent. 

Execution 
by High 
Court of 
decree 
transmit- 
ted. 

Powers of 
Court in 
executing 
transmit- 
ted decree. 


Appeal 
from its 
orders. 


229. A decree of any Court established by the authority Decrees of 
the Governor General in Council in the territories of any ^tablished 
1 oieign Prince or State 5 , which cannot be executed within byGovern- 
the jurisdiction of the Court by which it was made, may be indilhi 
executed in manner herein provided within the jurisdiction of f ; )rei fe rn 
an y Court in British India 5 . States * 


, , . That a Cour t Of Small Causes ii 
Ru )orc ^ na te ’ to the District Court 
fiee sec. 2 supra. 

' lU powers under this section an 
"iihne.1 to the execution of the decree 
A PP«. 66. It cannot ques 
the P IT ’P r * et y °r correctness oi 
can iT !' r dlrectln e execution, noi 
xrilv 8 i°^ exe cution except tempor- 
" 1<cr **. 139, 7 All. 333. ‘ 


3 But it cannot send on the decree to 
a third court for execution, except as 
provided by sec. 226; see 3 Cal. 512. 

4 It can, e. g. determine whether 
execution is barred, 5 Cal. 897. 

5 See Bombay Government Gazette , 
18 March, 1880, Part 1 , pp. 290, 
291. 

6 4 Ben. A. C. J. 134. 



550 


THE CODE 01' CIVIL PROCEDURE. 


Applica- 
tion for 
execution. 


B. — Of Application for Execution . 

230 . When the holder of a decree desires to enforce It 1 2 ] u ,2 
shall apply 3 to the Court which passed the decree 4 or to tin 
officer, if any, appointed in this behalf, or if the decree ha* 
been sent under the provisions hereinbefore contained to another 
Court, then to such Court or to the proper officer thereof. 

The Court may in its discretion refuse execution at the 
same time against the person and property of the judgment- 
debtor 5 . 

Where an application to execute a decree for the payment 
of money or delivery of other property has been made under 
this section and granted 6 , no subsequent application to 
execute the same decree shall be granted after the expiration 
of twelve years 7 from any of the following dates (namely):— 

(a) the date of the decree sought to be enforced or of the 
decree (if any) on appeal affirming the same, or 

(b) where the decree or any subsequent order directs any 
payment of money 8 , or the delivery of any property, to he 
made at a certain (late 9 — the date of the default in making 
the payment or delivering the property in respect of which 
the applicant seeks to enforce the decree. 

Nothing in this section shall prevent the Court from grant- 
ing an application for execution of a decree after the expiration 
of the said term of twelve years 10 , where the judgment-debtor 
by fraud 11 or force prevented the execution of the decree at 


1 As to applying for execution of a 
portion of a decree which is perfect 
for execution in some respects, and 
imperfect in others, see 3 Ben. 114, 
1 1 8, per Peacock C.J. 

2 4 Cal. 605 : 7 All. 107. 

8 under sec. 235 ; see 3 Cal. 235. 

4 See p. 548, note 5. 

5 8 Suth. Civ. E. 282. 

6 i. e. found to be made regularly 
and formally ‘admitted’ (sec. 245), 
8 Cal. 297, and see 6 Mad. 173. 

7 This limitation applies to the 
subsequent application, not to the 
order passed thereon, 6 Mad. 361. 

8 4 All. 155. 


0 i.e. an actual specified date, ik* 
merely monthly or annually, 7 Mau- 
8 4 - 

1C i. e. an application for execution 
made after the expiration etc., 6 Mad. 
3<>i. 

11 4 Mad. 292. Here the word 
‘ fraud ’ has a sense wider than that 
in which it is generally used in Kn-- 
lish law, 6 Mad. 376, per Innes J-, clV 
ing Labeo’s definition of dolus malny 
‘ Omnis calliditas, fallacia, mac- u 
natio ad circumveniendum, fallenihn’** 
decipiendum alterum adhibit. a, b- 
iv. 3, 1. Where the judgment- 

debtor, on seeing the bailifi app r0iU 
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e time witliin twelve years immediately before the date of 
the application. 

Not wit hstanding anything herein contained, proceedings 
■\ - be taken to enforce any decree within three years after 
thV passing of this Code, unless when the period prescribed 
thr ta |.j n g S uch proceedings by the law in force 1 immediately 
before the passing of this Code 2 shall have expired before the 
completion of the said three years 3 . 

231 a decree has been passed jointly in favour of more Applica- 
)iis than one, any one or more of such persons, or his or 
their representatives, may apply for the execution of the whole cree- 
tlocree for the benefit of them all 4 , or, where any of them lias 
(1 itil, for the benefit of the survivors and the representative in 
interest of the deceased 5 . 

J f the Court sees sufficient cause 6 for allowing the decree 
to be executed on an application so made, it shall pass such 
order as it deems necessary for protecting the interests of the 
persons who have not joined in the application 7 . 

232. If a decree be transferred by assignment in writing 8 Applica- 
nt- by operation of law, from the decree-holder to any other transferee 
person, the transferee may apply for its execution to the Court of decree, 
which jiassed it 0 ; and, if that Court thinks fit 10 , the decree 


his house to attach liis property, left 
thr verandah, went inside the house, 
chained the door and refused to open 
it, his conduct was held to be a 
fraudulent prevention within the 
meaning of this section, 9 Bom. 318. 

1 9 Mad. 454. This section does 
n<«t apply to decrees by the High 
( hurts, 6 Bom. 258. 

* 7 Bom. 214. 

3 () AH* 3 ,C} S : 1 2 Cal. 559 , dissenting 
from 6 All. 189 ; and see 8 All.419, 536. 

Rut see 6 All. 69, where the exe- 
cution was conditional on all the 
decree-holders joining in a conveyance 
l " the judgment-debtor. That the 
execution of a joint decree cannot be 
taken out in part, see 5 All. 31, 
lowing 3 Ben. A. C. J. 1 14, per Pea- 
cock C ; J - But see 9 Cal. 482. That 
ne joint decree-holder, by foregoing 
to execute the decree, 


cannot deprive another of his right 
to execute, see 5 N. W. P. 16. 

5 1 Ben. A.C. «J. 62. If the repre- 
sentative of a deceased decree-holder 
wishes to take out execution he 
should get his name substituted on 
the record (sec. 363), or take out 
administration under the Succession 
Act or Act Y of 1881, or a certificate 
under Act XXYII of i860. 

6 21 Suth. Civ. R. 32. No appeal 
lies from an order refusing to allow 
one of several joint decree -holders to 
execute. 

7 1 Ben. A. C. J. 28. 

8 The transferee under an oral as- 
signment is not entitled as of right to 
execution, 9 Bom. 179, 181. 

9 not to tjhe Court (if any) to which 
it has been sent for execution, 5 Ben. 
497 : 9 Bom. H. C. 46, 49. 

10 4 Ben. A. C. J. 200. The pro- 
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Transferee 
to hold 
subject to 
equities. 

Applica- 

tion 

against 

judgment- 

debtor’s 

representa- 

tive. 


may be executed in the same manner and subject to the sai^ 
conditions as if the application were made by such decree 
holder 1 : 

Provided as follows : — 

(a) where the decree has been transferred by assignment 
notice in writing of such application shall be given to the 
transferor and the judgment-debtor, and the decree shall not 
be executed until the Court has heard their objections (if any) 
to such execution : 

(b) where a decree for money against several persons 2 li as 
been transferred to one of them, it shall not be executed 
against the others 3 . 

233. Every transferee of a decree shall hold the same sub- 
ject to the equities (if any) which the judgment-debtor might 
have enforced against the original decree-holder. 

234. If a judgment-debtor dies before the decree has been 
fully executed 4 , the holder of the decree may apply to the Court 
which passed it to execute the same against the legal repre- 
sentative 5 of the deceased. 


liability of the decree being executed 
against one of several judgment- 
debtors is no ground for refusing the 
application of the purchaser of the 
decree who seeks to execute it against 
another judgment-debtor, 8 Mad. 455. 

1 9 Bom. 179 : 1 1 Bom. 153. There is 
no appeal from orders under this sec- 
tion allowing or refusing execution, 
3 Cal. 371, 708 ; but the transferee 
may sue for a declaration that the 
transfer is valid, and entitles him to 
execute the decree, 7 All. 457, 459. 
An order disallowing the judgment- 
debtor’s objection to the assignee of 
the decree taking out execution is a 
decree and appealable, 1 All. 668 : 
a All. 91. 

2 i. e. a decree for money personally 
due by two or more persons, 1 1 Cal. 
393 . 

3 9 Sutli. Civ. R. 232, per Peacock 
C.J. The reason is because when one 
of the persons jointly liable under a 
decree unites in himself the characters 
of creditor and joint debtor in respect 


of the whole decretal debt, tile effect 
is to extinguish the liability of all 
the cojudgment-debtors under the de- 
cree. The transferee’s remedy is a suit 
for contribution, 9 Suth. Civ. R. 232. 
But where only a share of the decree- 
holder’s rights is transferred to one 
of the cojudgment-debtors, the effect 
is to extinguish only so much of the 
judgment-debt as he has so acquired; 
and application for execution may he 
made in respect of the whole uiiex- 
tinguished portion, 5 All. 27, 33 ? 34 - 

4 and after the decree has been 
made, 14 Ben. 33^, note. 

6 3 Cal. 708 : 4 Cal. 908 : 8 Bom. 

241, 255. A Hindi! widow may he 

the 'legal representative ’ of her de- 
ceased husband within the meaning 
of this section, 6 Cal. 479* ^ T ° a PP ea 
lies by the person placed on the 
record as legal representative, 3 ( - 3 ' 

709. But see 2 Cal. 334 \ 

Cal. 86 (injunction) : 3 ^ 
(revision). 
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Such representative shall be liable only to the extent of the 
n-vperiy of the deceased which has come to his hands and has 
not been duly disposed of 1 ; and. for the purpose of ascer- 
taining such liability, the Court executing the decree may, of 
j N 0NVIl motion or on the application of the decree-holder 2 , 
roinpel |j ie sa id representative to produce such accounts as it 
thinks fit. 


235. The application for the execution of a decree shall be Contents of 
in writing 3 , verified by the applicant or by some other person ^ hca " 
proved to the satisfaction of the Court to be acquainted with 
the facts of the case, and shall contain in a tabular form the 
following particulars (namely) : — 

((?) the number of the suit ; 

(/,) the names of the parties ; 

(r) the date of the decree ; 

(,/) whether any appeal has been preferred from the decree 4 ; 

(<) whether any and what adjustment of the matter in dis- 
pute has been made between the parties subsequently 
to the decree 5 ; 

(/) whether any and what previous applications have been 
made for execution of the decree and with what 
result ; 

(//) the amount of the debt 0 or compensation, with the 
interest, if any, due upon the decree, or other relief 
granted thereby ; 


1 In the case of a Hindii’s undivided 
family the share of a deceased father 
passes by survivorship to the sons, 
and is not assets in their hands for 
the purposes of this section, 5 Mad. 
22 3 > 225, 235 ; unless it has been 
attached before his death, and thus 
brought under the control of the 
Court for the satisfaction of the 
decree, 5 Mad. 233. 

i. e. ‘ the person whose name ap- 
pears on the record as the person in 
" 08e f av °ur the decree was made, 
or some person whom the Court has 
*y order recognised as the decree- 
0 ,ler from the original plaintiff or 

3 representatives,’ 2 Mad. 217. 

Hut see infra, sec. 256. 


• 4 14 Suth. Civ. R. 205. 

6 This puts on the party applying 
for execution the obligation of stating 
any adjustment between the parties 
after decree, that is, any matter not 
done through the Court, as well as 
any agreement through the Court, 
2 Mad. 216. See infra, sec. 258. 

6 4 Mad. 219, where there had 
been a decree declaring certain parties 
entitled to a constantly recurring 
right to receive certain amounts of 
sacred rice, and the Court held that 
the decree-holders would not, on 
each application for execution, be able 
to state definitely to what extent 
relief was required. 
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(h) the amount of costs, if any, awarded ; 

(i) the name of the person against whom the enforcement 

of the decree is sought 1 ; and 

(j) the mode in which the assistance of the Court is re- 

quired 2 , whether by the delivery of property specifically 
decreed, by the arrest and imprisonment of the person 
named in the application, or by the attachment of his 
property, or otherwise as the nature of the relief sought 
may require 3 . 

236. Whenever an application is made for the attachment 
of any moveable property belonging to the judgment-debtor 
but not in his possession 4 , the decree-holder shall annex to the 
application an inventory of the property to be attached, con- 
taining a reasonably accurate description of the same 5 . 

237. Whenever an application is made for the attachment of 
any immoveable property belonging to the judgment-debtor, 
it shall contain at the foot a description of the property 
sufficient to identify it 6 , and also a specification of the judg- 
ment-debtor's share or interest therein to the best of the 
belief of the applicant and so far as he has been able to 
ascertain the same. 

Every such description and specification shall be verified in 
manner Hereinbefore provided for the verification of plaints 7 . 

238. If the property be land registered in the Collector's 
office, the application for attachment shall be accompanied by 
an authenticated extract fi’om the register of such office, 
specifying the persons registered as proprietors of, or as 
possessing any transferable interest in, the land or its revenue, 
or as liable to pay revenue for such land, and the shares of 
the registered proprietors 8 . 

1 1 8 Sutk. Civ. R. 56 : 24 ibid. 3. 

3 7 N. W. P. 79. 

3 i. e. the mode of execution is to 
be adapted in each case to the nature 
of the particular relief sought to be 
enforced under the decree, 1 Hyde, 

• 5 8 - 

4 See infra, secs. 268 and 272. 

5 This inventory must, when the 


property is moveable, be delivered 
into Court along with the application 
under sec. 235, 7 Cal. 559. 

6 12 Suth. Civ. 11 . 488: 18 ibid. 
41 1 : 7 Mad. 107. 

7 See note 5. 

8 11 Suth. Civ. R. 175: 16 ibid. 
149 . 
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C . — Of slaying Execution. 

239. The Court to which a decree has been sent for execu- When 
tion under this chapter 1 shall, upon sufficient cause beintr C ! ourt may 
shown, stay the execution or such decree for a reasonable time 2 , ^ on * 
to enable the judgment-debtor to apply to the Court by which 
the decree was made, or to any Court having appellate juris- 
diction 3 in respect of the decree or the execution thereof, for 
an order to stay the execution, or for any other order relating 
to the decree or execution which might have been made by 
such Court of first instance or appellate Court if execution 
had been issued thereby, or if application for execution had 
been made thereto 4 ; 

and in case the property or person of the judgment-debtor 
has been seized under an execution, the Court which issued 
the execution may order the restitution or discharge of such 
property or person pending the result of the application for 
such order. 


240. Before passing an order under section 239 to stay Power to 
execution, or for the restitution of property or the discharge reqm r, e 

.11 L L j ^ security 

or tne judgment-debtor, the Court may require such security from 
Ironi, or impose such conditions upon, the judgment-debtor as lieif™ 111 
it thinks fit. > 


241. No discharge under section 239 of the property Liability 
m l )erson of a judgment-debtor shall prevent it or him ment-^ 
fiom being retaken in execution of the decree sent for debfcor 
execution G . to be re ' 

taken. 


242. Any order of the Court by which the decree Was Order of 
passed, or of such Court of appeal as aforesaid, in relation to ^i'ch 
1C execution of such decree, shall be binding upon the Court P assetl de- 
t0 whieh decree was sent for execution «. 


Sec. 223. 

! 7 AU - 33° : 8 Cal. 918. 

3 N. W. P. I( 58. 

* 5 Cal. 736; 8 Ca] g 
alleviates any hardship 
' S8t result from the realisatio 
mu taneous executions in more 


plied to. 

5 Compare sec. 341 infra. 

6 But see sec. 228 supra. The 
Court to which a decree is sent for 
execution must not try whether the 
Court which passed the decree had 
jurisdiction to make it or not. A 
contrary rule would virtually subject 
the decrees of the Civil Courts to 
revision and reversal by Courts te 
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execution 
pending 
suit be- 
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cree-holder 
and judg- 
ment- 
debtor. 
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243 . If a suit be pending* in any Court against the holder 
of a decree of such Court, on the part of the person against 
whom the decree was passed, the Court may (if it think fit) 
stay execution 1 on the decree, either absolutely or on such 
terms as it thinks fit, until the pending suit has been decided 2 . 


D . — Questions for Court executing Decree . 

244 . The following questions shall be determined by order 
of the Court executing a decree 3 and not by separate suit 4 
(namely) — 

(a) questions regarding the amount of any mesne profits as 
to which the decree has directed inquiry 6 ; 

(b) questions regarding the amount of any mesne profits or 
interest 6 which the decree has made payable 7 in respect of the 
subject-matter of a suit, between the date of its institution 
and the execution of the decree, or the expiration of three 
years from the date of the decree 8 ; 

(c) any other questions 9 arising 10 between the parties 11 to the 
suit 12 in which the decree was passed, or their representatives u \ 

9 20 Suth. Civ. B-. 162. 

10 i.e. directly arising, 7 All. 174, 
per Dutlioit J. Questions as to the 
construction of the decree are ques- 
tions relating to its execution, 9 Cal. 
873 - 

11 See 11 Ben. 149, and 4 Bom. 
H. C. 1 19 (judgment-debtor’s sureties 
for performance of decree). 

12 6 Bom. 590 : but not between 
parties to the decree (8 Mad. 477) 
or co-decree-holders, 5 Cal. 593. The 
object is to put a limit to litigation 
and to prevent one suit growing out 
of another, 5 Mad. 218-19. 

13 i. e. heirs, devisees, executors, or 
administrators, 5 All. 97, 456 : 8 All. 
632 : 7 Cal. 403 : 1 2 Cal. 458 : 3 Mad. 
363. The official assignee is not a * re- 
presentative* of the judgment- debtor 
within the meaning of this section, 7 
All. 752. Nor, of course, is the pur- 
chaser of the plaintiff’s interest not 
on the record, 21 Cal. 15 1. 

an. 


which they are not * subordinate, 7 
Bom. 483. And it cannot refuse exe- 
cution because the property decreed 
to be sold is unsaleable, 8 Bom. 185. 

1 No appeal lies from an order 
under this section, 9 Cal. 214. Secus, 
7 Cal. 733. See 11 Bom. H. C. 151. 

2 6 N. W. P. 1 81. But see 7 Cal. 
733 - 

3 i.e. the Court executing the 
decree at the time when the appli- 
cation is made : not the Court which 
has executed the decree and thereby 
become functus officio, 10 Cal. 540. 

4 6 Bom. 8, 148 : 9 Bom. 458, 469 : 
7 All. 549. This bars suits on the 
judgments of British Indian Courts. 
As to Buits on the judgments of foreign 
and Native Courts, see supra, p. 393, 
and sec. 14. 

5 See sec. 212 supra. 

6 Sec. 209 supra. 

7 Sec. 21 1 supra, and cf. L. R,, 2 
I, A. 219. 
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and relating to the execution 1 , discharge or satisfaction of the 
decree 2 . 

Nothing in this* section shall be deemed to bar a separate 
suit for mesne profits accruing between the institution of the 
first suit and the execution of the decree therein, where such 
profits arc not dealt with by such decree 3 . 


E. — Of the Mode of executing Decrees . 

245 . The Court, on receiving an application 4 for the execu- 
tion of a decree, shall ascertain whether such of the require- 
ments of sections 235, 236, 237 and 238 as maybe applicable 
to the case have been complied with ; and if they have not 
been complied with, the Court may reject the application, or 
may allow it to be amended then and there, or within a time 
fixed by the Court. If the application be not so amended, it 
shall be rejected 5 . 

Every amendment made under this section shall be attested 
by the signature of the Judge. 


1 4 All. 420 : 8 All. 146: 8 Cal. 
477: 9 Cal. 872: 10 Cal. 411: 5 
Pom. 45 : 6 Born. 148 : 9 Bom. 468 : 

5 Mad. 217. In execution-proceed- 
ings the Court will look at the sub- 
stance of the transaction, and will not 
be disposed to set aside an execution 
upon mere technical grounds where 
they find that it is substantially 
right, L. R., 6 I. A. 233. 

2 7 Cal. 733 : 7 Mad. 255 : 8 Mad. 

473 : 10 Mad. 117: 5 All. 212: 

6 All. 393, 448: 9 All. 229: 10 

Bom. 155. An order directing ac- 
counts is not in the nature of a final 
d ecree and w as therefore not an appeal- 
able order under the corresponding 
section of the Code of 1877, 9 Cal. 
/ / 3 * But the definition of a decree 
in the present Code expressly includes 
such orders. An order granting an 
application for the sale of certain 
property , to satisfy a sum which, in 
the course of certain execution pro- 
cee mgs has been found due to 

e applicant for mesne profits, is 


not appealable, 5 Cal. 50. Orders de- 
termining questions mentioned or 
referred to in this section and not 
specified in sec. 588 are * decrees,’ 
see the definition, p. 467, supra, and 
are appealable. 

3 and were not claimed in the 
plaint: see sec. 13, expl. Ill, supra. 
A Court whose decree for posses- 
sion of land has been reversed can 
order the land to be restored with the 
mesne profits accrued during such 
possession, 14 Cal. 484. And where 
the decree under which an execution 
sale has taken place is reversed, sec. 
244 does not bar a suit for the pur- 
chase pi on ey, J3 Cal. 326. 

4 As to the stamp see the Court Fees 
Act, infra, sched. II. art. 1. As to 
limitation, see sec. 230 supra, and Act 
XV of 1877, sched. II. art. 179. 

5 8 Cal. 479: 14 Cal. 124. An 
appeal lies from orders rejecting ap- 
plications under this section, see sec. 
588, cl. (ii). 
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When the application is admitted, the Court shall enter in 
the register 1 of the suit a note of the application and the date 
on which it was made, and shall order 2 execution of the 
decree according to the nature of the application : 

Provided that, in the case of a decree for money, the value 
of the property attached shall, as nearly as may be, correspond 
with the amount for which the decree has been made. 

246 . If cross-decrees between the same parties 3 for the 
payment of money be produced 4 to the Court, execution shall 
be taken out only by the party who holds a decree for the larger 
sum, and for so much only as remains after deducting the 
smaller sum, and satisfaction for the smaller sum shall be 
entered on the decree for the larger sum as well as satisfaction 
on the decree for the smaller sum 5 . 

If the two sums be equal, satisfaction shall be entered up on 
both decrees. 

Explanation 7. — The decrees contemplated by this section 
are decrees capable of execution at the same time 6 and by the 
same Court 7 . 

Explanation II . — This section applies where either party is 
an assignee of one of the decrees, and as well in respect of 
judgment-debts due by the original assignor as in respect of 
judgment- debts due by the assignee himself. 

Explanation III. This section docs not apply unless 

the decree-holder in one of the suits in which the decrees 
have been made is the judgment-debtor in the other and each 
party fills the same character in both suits ; and 

the sums due under the decrees are definite. 


1 Sec. 58 supra. 

2 8 Suth. Civ. R. 283 : 19 ibid. 
132 : 8 Ben. 255; but see sec. 230, 
para. 2, and sec. 256. 

3 This section does not apply to 

cross-claims under the same decree, 

5 All. 273. "When A obtained a de- 
cree against C, and C obtained a 
decree against A and B, C could, if 

he chose, execute the second decree 
for the whole amount as against A. 

He is therefore equally entitled to 
execute in another way, i. e. by set- 


ting off the amount thereof as against 
A * s decree, 9 Cal. 480, 481, following 
Mitchell v. Oldfield , 4T. R. 123. 

4 Ben. F. B. 503. 

The execution-purchaser need not 
inquire whether the judgment- debtor 
had a cross -judgment of higher 
amount, such as would have rendered 
the order for execution incorrect, 
B. R., 13 Ind. App. 10 : 614 Cal. 18. 

« 7 Suth. Civ. R. 535. 

7 3 N. W. P. 104. See 1 D* n - 
F. B. 23. 
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Illustrations . 

(a) A holds a decree against B for Its. 1,000.* B holds a decree 
against A for the payment of Us. 1,000 in case A fails to deliver 
certain goods at a future day. B cannot treat his decree as a 
cross-decree under this section. 

(b) A and B, co-plaintiffs, obtain a decree for Rs. 1,000 against 
C , and C obtains a decree for Rs. 1 ,000 against B. C cannot treat 
his decree as a cross-decree under this section *. 

(c) A obtains a decree against B for Its. i,ooo. ( 7 , who is a 
trustee for B, obtains a decree on behalf of B against A forRs. 1,000. 

B cannot treat C’& decree as a cross-decree under this section. 

247 . When two parties are entitled under the same decree Cross- 
to recover from each other sums of different amounts, the uudersame 
party entitled to the smaller sum shall not take out execution decree, 
against the other party ; but satisfaction for the smaller sum 
shall be entered on the decree 2 . 

When the amounts are equal, neither party shall take out 
execution, but satisfaction for each sum shall be entered on 
the decree. 


248 . The Court shall issue a notice 3 to the party against ^ ot iee to 
whom execution is applied for, requiring him to show cause, whjdeoree 
within a period to he fixed by the Court, why the decree should j£°" ld u,,t 
not be executed against him, ecutml. 

(a) if more than one year has elapsed between the date of 
the decree and the application for its execution, or 

(b) if the enforcement of the decree be applied for against 
the legal representative of a party to the suit in which the 
decree was made 4 : 


1 lovided that no such notice shall be necessary 
in consequence of more than one year having elapsed be- 
t\\ een the date of the decree and the application for execution, 
1 the application be made within one year from the date of 
any decree passed on appeal from the decree sought to be 

Recause C ' s liability under the 
decree obtained by A and B is a 
lability, not to B only, who is C’s 
oebtor under the second decree, but 

t° T?. n f a “ other person A , 9 Cal. 480, 
per P ield J. ^ 7 

'13 Suth. Civ. R. 106. The two 
Parties must hold the same character, 
and possess identical rights of en- 
f,f execution ; and enforcement 
he decree will be refused, or 


Proviso. 


satisfaction entered up, only when 
this is the case, 5 All. 273, 274. 

3 See form, Sched. IV, no. 135. 
The notice must be served as a sum- 
mons, sec. 94, i. e. as provided by 
secs. 72-92. As to the presumption 
that the notice has been issued, see 
the Evidence Act, sec. 1 14, and 22 
Suth. Civ. R. 5. 

4 See sec. 234 supra. 
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executed, or of the last order against the party against whom 
execution is applied for, passed on any previous application 
for execution, or 

in consequence of the application being against the legal 
representative of the judgment-debtor, if upon a previous ap. 
plication 1 for execution against the same person the Court has 
ordered execution to issue against him 2 . 

Explanation . — In this section the phrase c the Court ’ means 
the Court by which the decree was passed, unless the decree 
has been sent to another Court for execution, in which case it 
means such other Court. 

249. If the person to whom notice is issued under the last 
preceding section does not appear, or does not show cause to 
the satisfaction of the Court why the decree should not be 
executed, the Court shall order the decree to be executed 3 . 

If he offers any objection to the enforcement of the decree, 
the Court shall consider such objection and pass such order as 
it thinks fit 4 . 

250. When the preliminary measures (if any) required by 
the foregoing provisions have been taken, the Court, unless 
it sees cause to the contrary 5 , shall issue its warrant for the 
execution of the decree. 

251. Such warrant shall be dated the day on which it is 
issued, signed by the J udge or such officer as the Court ap- 
points in this behalf, sealed with the seal of the Court, and 
delivered to the proper officer to be executed. 

And a day shall be specified in such warrant on or before 
which it must be executed, and the proper officer shall endorse 
thereon the day and manner in which it was executed, or, if it 
was not executed, the reason why it was not executed, and shall 


1 23 Suth. Civ. ft. 32, 

8 Omission to give, on applying for 
execution, the notice required by this 
section affects the regularity of the 
execution-sale and the validity of 
all the execution-proceedings, 3 All. 
424, following 6 Cal. 103. 

3 See 14 Ben. 330. 

4 As to the procedure in such case, 

see 5 Ben. Appx. 65, per Jackson J. 


5 As, for example, where there are 
cross-decrees (sec. 246), or the decree- 
holder dies while execution-proceed- 
ings are pending (sec. 243). *lhe 
Code does not empower a Court oi 
first instance to refuse to execute a 
decree against which no appeal has 
been preferred, and the time t° r 
appealing against which has expire* , 
10 Cal. 819. 
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return it with such endorsement to the Court from which it 
issued 1 . 

252. If the decree be against a party as the legal represen- 
tative 2 of a deceased person, and the decree be for money to be 
paid out of the property of the deceased, it may be executed 
bv the attachment and sale of any such property 3 : 

If no such property remains in the possession of the judg- 
ment-debtor, and he fails to satisfy the Court that he has duly 
applied such property of the deceased as is proved to have 
come into his possession, the decree may be executed against 
the judgment-debtor to the extent of the property not duly 
applied by him, in the same manner as if the decree had been 
against him personally 4 . 

253. Whenever a person has, before 5 the passing of a 
decree in an original suit, become liable as surety for the per- 
formance of the same 6 or of any part thereof, the decree may 
be executed against him to the extent to which he has rendered 
himself liable, in the same manner as a decree may be executed 
against a defendant : 

Provided that such notice in writing as the Court in each 
case thinks sufficient has been given to the surety 7 . 

254. Every decree or order directing a party to pay money, Decree for 
as compensation or costs, or as the alternative 8 to some other mone 7* 
relief granted by the decree or order, or otherwise °, may be 
enforced by the imprisonment of the judgment-debtor 10 or by 

the attachment 11 and sale of his property in manner hereinafter 
provided, or by both. 

255. If the decree be for mesne profits or any other 

matter the amount of which ip money is to be subsequently 

10 Cal. 18. And see supra, sec. 223. 

4 Cal. 342. 

as passed to the representative, 3 
Jien. E. E. 314, per Peacock C.J. 

As to execution against a repre- 
sentative, see 12 Suth. Civ. R. 517 ; 

1 4 ibid. 362. S 1 

\ ' ^-284, 28 7 = 3 All. 809. 

7 3 *i. W. P. 88. 

7 2 All. 604 : 8 All. 639. The de- 
remedv als °' of course h is 

p 26i y on the surety-bond, 6 N. W. 

VO h. 11. 


Decree for 
amount to 
be subse- 


8 Sec. 208. 

9 e. g. as interest on the amount 
decreed or on the costs, sec, 209. 

10 This includes a pardanashfn 
woman, 1 Ben. F. B. R. 31. The 
Code contemplates only one arrest. 
A judgment-creditor once arrested 
and imprisoned in execution of a 
decree cannot be again arrested under 
a fresh writ on the same decree, 12 
Cal. 657. 

11 See form of warrant of attach- 
ment, Sched. IV, no. 136. 

O O 
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quently determined, the property of the judgment-debtor may, before 

tained the am ount due from him under the decree has been ascertained, 

be attached as in the case of an ordinary decree for money 1 . 


Power to 256 . When a decree is passed for a sum of money only 
mediate 1 ' an( ^ the amount decreed does not exceed the sum of one 
execution thousand rupees, the Court may, when passing the decree, on 
for money the oral application of the decree-holder, order immediate exc- 
eeding cu bion thereof by the issue of a warrant directed either against 
rs. 1,000. the person 2 of the judgment-debtor if he is within the local 
limits of the jurisdiction of the Court, or against his move- 
able property 3 within the same limits 4 . 


Modes of 257 . All money payable under a decree shall be paid as 
m a onTy mi- Allows (namely)— 

der decree. ^ into £] ie Q our t whose duty it is to execute the decree; 
or 

(1 b ) out of Court to the decree-holder ; or 

(c) otherwise as the Court which made the decree directs. 

Agreement 257 a. Every agreement to give time for the satisfaction of 
timeTo a judgment-debt 5 6 shall be void unless it is made for con- 
judgment- sideration and with the sanction of the Court which passed 
debtor. ^ ecree ^ an( j. suc ] 1 Court deems the consideration to be under 

the circumstances reasonable 

Agreement Every agreement for the satisfaction of a judgment-debt, 
faction of which provides for the payment, directly or indirectly, of any 
judgment- sum in excess of the sum due or to accrue due under the decree, 
shall be void unless it is made with the like sanction 7 . 

Any sum paid in contravention of the provisions of this 
section shall be applied to the satisfaction of the judgment-debt; 


1 8 Suth. Civ. R. 9, and see ibid. 42. 

2 This provision is unaffected by 
sec. 642, par. 2. 

3 See the Ceneral Clauses Act, s. 2, 
cl. 6, supra, vol. i. p. 488, and 8 Ben. 
508. 

4 There cannot be, under this sec- 

tion, simultaneous executions against 
both person and property. 

6 i.e. every agreement between a 
judgment-debtor and a judgment- 
creditor for extending the time for 

enforcing the decree by execution. 


This section is not intended to pre- 
vent the parties from entering into a 
fresh contract for the payment of the 
judgment-debt by instalments or 
otherwise, 11 Cal. 671. 

6 8 Bom. 538 : 5 All. 492. 

7 1 Bom. 538 : 9 Bom. 178. Tins 
section applies only as between parties 
to the suit and decree, 6 Mad. i° L 
When the agreement is made with 
the sanction of the Court, the decree 
may be executed in accordance wit r 

its provisions, 5 All. 492, 59 ^ 
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and the surplus, if any, shall be recoverable by the judgment- 
debtor. 

258 If any money payable under a decree 1 is paid out of Payment 
Court, or the decree is otherwise adjusted in whole or in part holder^ 6- 
to the satisfaction of the decree-holder, or if any payment is 
made in pursuance of an agreement of the nature mentioned 
in section 257 a, the decree-holder 2 shall certify such payment 
or adjustment to the Court whose duty it is to execute the 
decree 3 . 

The judgment-debtor also may inform the Court of such 
payment or adjustment, and apply 4 to the Court to issue a 
notice to the decree-holder to show cause 5 * , on a day to be lixed 
by the Court, why such ]t!lyment or adjustment should not be 
recorded as certified ; and if, after due service of such notice, 
the decree-holder fails to appear on the day fixed, or having 
appeared fails to show cause why the payment or adjustment 
should not be recorded as certified, the Court shall record the 
same accordingly. 

No such payment or adjustment shall be recognised by any 
Court 0 unless it has been certified^as aforesaid 7 . 

259. If the decree be for any specific moveable 8 , or for any Decrees for 
share in a specific moveable, or for the recovery of a wife, it moveables, 


1 i. e. an existing decree, 5 Bom. 

H.C., A.C.J. 78. * 

Where there are more decree- 
holders than one, this means ‘ all the 
decree-holder 8 * (Act I of 1868, s. 2, 

2 )« 9 Cal. 835. As to the applica- 
tion for a certificate of part-payment, 
tee 5 Cal. 448. 

What this means is, that the 
judgment-creditor must go to the 
( ourt and say, ‘My decree has been 
adjusted and extinguished : strike off 
tiie case,’ 7 All. 431. 

4 within 20 days. Act XV of 1877, 

^ehed. II, art. 161 ; which seems too 

^hort a time: see 6 Bom. 146. 

i.e. to allege and prove to the 
satisfaction of the Court, 11 Cal. 168. 

Ihe High Courts at Calcutta 
and Allahabad hold that this means, 
any Court executing the decree , not 


any Court hearing a suit for money 
paid to a judgment-creditor out of 
court and not certified, 9 Cal. 790 
and 10 Cal. 356: 3 All 533, 539: 7 
All. 128, 129. But the High Court 
of Bombay (6 Bom. 146, 10 Bom. 
155) holds that such suits are 
barred; and where the judgment- 
debtor, pursuant to a noil-certified 
compromise, executed a bond in satis- 
faction of the debt, that Court held 
the bond to be without consideration, 
8 B0111. 300. 

7 This section refers to any decree, 
6 Cal. 788. It does not bar a suit for 
damages for breach of a contract to 
certify satisfaction of a decree, 8 
Mad. 277 : and see 9 Mad. 101. 

8 See the Specific Relief Act, I of 
1877, s. 11, supra, vol. i. p. 951. 


0 0 3 
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may be enforced by the seizure, if practicable, of the moveable 
or share, and by the delivery thereof to the party to whom it 
has been adjudged, or to such person as he appoints to receive 
delivery on his behalf, or by the imprisonment of the judg- 
ment-debtor, or by attaching his property or by both impri- 
sonment and attachment if necessary. 

When any attachment under this section has remained in 
force for six months, if the judgment-debtor has not obeyed 
the decree and the decree-holder has applied to have the 
attached property sold, such property may be sold, and out of 
the proceeds the Court may award to the decree-holder, in 
cases where any amount has been fixed under section 208, 
such amount, and, in other cases^sueh compensation, as it 
thinks fit, and shall pay the balance, if any, to the judgment- 
debtor on his application. 

If the judgment-debtor has obeyed the decree and paid all 
costs of executing the same which he is bound to pay, or if, 
at the end of six months from the date of the attachment, 
no application to have the property sold has been made, 
or, if made, has been refused, the attachment shall cease to 
exist. 


260 . When the party against whom a decree for the specific 
performance of a contract, or for restitution of conjugal rights 1 , 
or for the performance of or abstention from any other par- 
ticular act 2 , has been made, has had an opportunity of obeying 
the decree or injunction and has wilfully failed to obey it 3 , the 


1 As to these decrees in case of 
Hindtis, see 1 Bom. 164: i4Ben. 298 : 
6 Suth. Civ. B. 105 : 8 ibid. 467 : 
23 ibid. 22, col. 1 : 2 Agra Civ. C. 
App. 112:8 All. 78 : 5 Bom. H. C., 
A. C. J. 209 (leprosy). In a very 
recent case Pinhey J. refused to 
compel a Hindfi woman to cohabit 
with a husband to whom she had 
been married when she was eleven 
years old, and with whom she had 
never lived, 9 Bom. 529, and see 1 
Ind. Jur. N.S. 307. But this decision 
has been reversed on appeal. In 
England disobedience to an order for 

restitution of conjugal rights is no 

longer punishable by attachment, but 


is a ground for judicial separation, 
or, in the case of an adulterous hus- 
band, of dissolution of marriage, 47 & 
48 Vic. p. 68. s. 5. As to decrees for 
restitution etc. in the case of Parsls, 
see Act XV of 1865, sec. 36: 9 
Bom. H. C. 290 : in the case ot Mu- 
hammadans, 11 Moore I. A. 55 1 * b 
All. 149. 

3 A decree declaring a party e n - 
titled to a constantly recurring right 
to receive certain payments in kim , 
valued at a certain annual sunu 
cannot be executed under the Co o, 
4 Mad. 219. 

3 1 All. 501. 
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decree may be enforced by his imprisonment, or by the attach- 
meat of his property, or by both 1 . 

When any attachment under this section has remained in 
force for one year, if the judgment-debtor has not obeyed 
the decree and the decree-holder has applied to have the 
attached property sold, the property may be sold ; and out of 
the proceeds the Court may award to the decree-holder such 
compensation as it thinks fit, and may pay the balance, if 
any, to the judgment-debtor on his application. 

If the judgment-debtor has obeyed the decree and paid all 
costs of executing the same which he is bound to pay, or if, 
at the end of one year from the date of the attachment, no 
application to have the x>roperty sold has been made and 
granted, the attachment Sail cease to exist. 

261. If the decree be for the execution of a conveyance, or Decree for 
for the endorsement of a negotiable instrument, and the e * ecutiou 

0 ^ oi oonvey- 

judgment-debtor neglects or refuses to comply with the ances, or 
decree, the decree-holder may prepare the draft of a convey- nienToT 
ance or endorsement in accordance with the terms of the negotiable 
decree, and deliver the same to the Court. meats. 

The Court shall thereupon cause the draft to be served 
on the judgment-debtor in manner hereinbefore provided 
for serving a summons, together with a notice in writing 
stating that his objections, if any, thereto shall be made 
within such time (mentioning it) as the Court fixes in this 
behalf. 

1 he decree-holder may also tender a duplicate of the draft 
to the Court for execution, upon the proper stamp-paper if a 
stamp is required by law. 

On proof of such service, the Court, or such officer as it 
appoints in this behalf, shall execute the duplicate so tendered, 

01 UUi y ’ il necessary, alter the same, so as to bring it into 
accordance with the terms of the decree and execute the 
duplicate so altered : 

I rovided that, if any party object to the draft so served as 
a oresai d, his objections shall, within the time so fixed, be 
stated in writing and argued before the Court, and the 

the be en *° rce( * by directing injunction by (e. g.) pulling down a 

o carry out a mandatory wall, 8 Cal. 1 74. 
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Court shall thereupon pass such order 1 as it thinks fit, and 
execute, or alter and execute, the duplicate in accordance 
therewith. 


Form and 262. The execution of a conveyance, or the endorsement of 
execution a negotiable instrument, by the Court under the last preceding 
of convey- section may be in the following form, f C. !)., J udge of the 
Court by Court of (or as the case may he), for A. 7i., in a 

suit by E. F., against A. J}./ or in such other form as the 
High Court may from time to time prescribe, and shall have 
the same effect as the execution of the conveyance or endorse- 
ment of the instrument by the party ordered to execute or 
endorse the same 2 . 


Decree for 263. If the decree be for the delivery of any immoveable 
ablepro- property 3 , possession thereof shall be delivered over to the 
perty. party to whom it has been adjudged, or to such person as he 
appoints to receive delivery on his behalf, and, if need be, by 
removing any person bound by the decree who refuses to 
vacate the property 4 . 


Delivery of 264. If the decree be for the delivery of any immoveable 
able pro" property in the occupancy of a tenant or other person entitled 
perty when £ c 0CCU py the same and not bound by the decree to relinquish 
pancy of such occupancy, the Court shall order delivery to be made by 

tenant. affixing a copy of the warrant in some conspicuous place on 

the property 5 , and proclaiming to the occupant by beat of 
drum, or in such other mode as is customary, at some con- 
venient place, the substance of the decree in regard to the 
property : 

Provided that, if the occupant can be found, a notice in 


1 Such orders are appealable to the 
High Court, sec. 588, 0^(15), sec. 589. 

2 That an assignment, by endorse- 
ment signed by the Judge, of a mort- 
gage for more than rs. 100 requires 
registration, see 2 All. 392. 

3 This would not include an order 
for foreclosure absolute, Wood v. 

Wheater, 22 Ch. D. 281. Section 

263 relates only to the delivery of 
immediate possession. When the 


property is in the occupation of a 
tenant, etc., see sec. 264. 

* This power to remove would, where 

the property is a house, probably in- 
clude the right to break the door, 7 
Bom. H. C., Cr. Ca. 85. 

For a form of warrant to give pos- 
session, etc., see sched. IV, no. 1 37 * 

5 When this was not done, see 15 
Suth. Civ. R. 99. 
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CHAPTER XIX. 

containing such substance shall be served upon him, 

^nd in such ease no proclamation need he made 1 . 

if flip rWree be for the partition 2 or for the Partition 

265 . tl _ . of estate or 

rate possession of a share of an undivided estate paying ge p ara tion 

-venue to Government, the partition 2 of the estate or the of share. 

'Tnration of the share shall be made by the Collector and 

according to the law, if any, for the time being in force for 

the partition 2 , or the separate possession of shares, of such 

estates 3 . 


l\ — Of Attachment of Property. 

266 The following p^iperty is liable to attachment and Property 
sale in execution of a decree, (namely), lands, houses or other 
buildings, goods, money, bank-notes, cheques, bills of exchange, 
lutndis, promissory-notes. Government-securities, bonds ° 1 ' ,-ution of 
other securities for money, debts 4 , shares in the capital or decree - 
joint stock of any railway, banking or other public Company 
or Corporation, and, except as hereinafter mentioned, all other 
saleable 5 * * property 8 , moveable or immoveable, belonging to 
the judgment-debtor or over which, or the profits of which, 
he has a disposing power which he may exercise for his own 


1 If the decree-holder does not 
choose to put in motion this power, 
and contents himself with a mere 
formal order declaring his possession, 
but giving him no actual possession, 
it seems that (notwithstanding secs. 

1 3 and 244) he may sue for ejectment, 

1 1 Cal. 93. 

2 ‘partition’ here includes the de- 
livery of the shares to their respective 
allottees, n Bom. 662. 

3 8 Bom. 539. This section does not 
apply to raiyatw.lrl land, but to per- 
manently settled estates, 6 Mad. 97, 
confirmed in 7 Mad. 382. As to the 
meaning of ‘ estate’ in the N. W. 
Provinces, see 6 All. 452 ; in the Lower 

Provinces, 7 Cal. 153: 10 Cal. 436, 

44 °- As to executing decrees in 

partition-cases, see 3 Cal. 514 and 

551 : 7 Cal. 153. 

1 I^ebtg ’ here means claims other 


than judgment-debts [as to these see 
sec. 273 and 6 Mad. 419], over which 
the Courts of British India have juris- 
diction. It does not include debts due 
to a British subject by a foreign 
government or a subject of a foreign 
government, 5 Bom. 249. 

5 Where the decree expressly directs 
certain property to be sold, its sale- 
ability cannot be questioned in execu- 
tion, 8 Bom. 187. 

« That a decree for money may be 
attached, see 7 P en ’ 3*8. 8>o can a 

right to redeem, 5 Ben. 380, unless 
the person applying for attachment 
is the mortgagee, 5 Ben. 450 : 1 Cal. 
337-* And see 7 Mad. 315 (share of 
iand in Malabar devised with a 
clause that it should be held impart- 
ible), and 7 Ben. A. C. J. 159 (house 
built and occupied with permission 
of owner of land for forty years). 
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benefit and whether the same be held in the name of the 
judgment-debtor or by another person in trust for him or on 
his behalf : 

Provided that the following particulars shall not be liable 
to such attachment or sale, (namely) — 

(a) the necessary wearing apparel of the judgment-debtor, 
his wife and children 2 ; 

(&) tools of artizans, and, wlierq the judgment-debtor is an 
agriculturist, his implements of husbandry and such cattle as 
may in the opinion of the Court 3 be necessary to enable him 
to earn his livelihood as such ; 

(1 c ) the materials of houses and other buildings belonging 
to and occupied by agriculturists 4 ; 

( cl ) books of account 5 ; * 

( e ) mere rights to sue for damages 6 ; 

(f) any right of personal service 7 ; 


1 A member of an undivided Hindu 
family may, in the Bombay Presidency, 
alienate for valuable consideration 
his share in the undivided property. 
Such share may therefore be taken in 
execution for his debt, 10 Bom. II. C., 
139; and see 4 Cal. 723 : L. R., 4 
I. A. 247 : 4 Cal. 809. But land 
assigned to a Hindi! widow with a 
proviso against alienation could not 
be attached and sold in execution 
of a money-decree against her, 10 
Bom. 604. 

2 9 Bom. H. C. 272. The manga - 
lamtra , or neck-ornament worn by 
a Hindu married woman during her 
husband’s lifetime and never removed 
till his death, is part of her * neces- 
sary wearing apparel,’ 9 Bomb. 106. 
And all ornaments on her person, if 
forming part of her stridhana, are 
exempt from execution against her 
husband, 8 Bom. H. C., A. C. J. 129. 

3 In order to exempt from execution 
any of the debtor’s cattle the Court 
must first express its opinion that such 
cattle are necessary to enable him to 
earn his livelihood , and the Court which 
has to decide this point is the Court 
which issues the execution, 10 Cal. 40. 

4 This exempts houses dwelt in by 


agriculturists as such and the farm- 
buildings appended to such dwellings, 
7 Bom. 531. It does not exempt the 
materials of a house specifically mort- 
gaged, 4 Bom. 25, where the mortgagee 
has obtained a decree for its sale. 

5 3 Bom. H. C., O. C. J. 42. Though 
account-books cannot be attached and 
sold as waste paper, yet, to prevent a 
judgment-debtor from making away 
with his books and thus defeating a 
decree-holder, the Court executing a 
decree may, when the decree -holder 
applies to attach debts in execution, 
require the judgment-debtor to product) 
his books in Court and leave them in 
the Court’s custody, 3 N. W. P. 334 ' 

6 7 Ben. 187: 6 N. W. P. 95 - 
* Damages ’ here includes mesne pro- 
fits, 9 Cal. 697, per Field J. 

7 10 Bom. 395, e.g. the right of a 
sebait to perform the worship of an 
idol, 7 Suth. C. R. 266 : 6 Bom. 300: 
6 Ben. 728 : 5 Ben. 617. Were the 
law otherwise the right might he 
sold to a Muhammadan or a Christian 
who might not be willing to worship 
the idol, and who could not, moreover, 
prepare its food. But see L. R > 

I. A. 182, and 6 Bom. 596. 
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,) s tipends and gratuities allowed to military and civil 
pensioners o£ Government \ and political pensions ; 

(//) the salary of a public officer or of - any servant of a 
Railway Company, when such salary does not exceed twenty 
rupees j ier i nensem > anc ^ one m °i et y ^ ie salary of any such 
officer or servant when his salary exceeds that amount 2 ; 

(/) the pay and allowances of persons to whom the Native 
Articles of War 3 apply ; 

(J) the wages of labourers 4 and domestic servants 5 ; 

(X) an expectancy of succession by survivorship, or other 
merely contingent or possible right or interest 6 ; 

(/) a right to future maintenance 7 . 

Explanation. — The particulars mentioned in clauses (y), (A), 
(/), and (j) are exempt from attachment or sale whether before 
or after they are actually payable : 

Provided also that nothing in this section shall be deemed 

[a) to exempt the materials of houses and other buildings 
from attachment or sale in execution of decrees for rent, or 

(b) to affect the Army Act, 1881 8 , or any similar law for 
the time being in force 9 . 


1 7 Suth. Civ. R. 169 : 4 Mad. H. 
C. 277 : 5 ibid. 371. This includes 
gratuities granted in consideration of 
past services, 5 Mad. 272 : 6 All. 173. 
For ‘ pensioners ’ the word * ex-ser- 
vantfl ’ should have been used. 

u ‘ Salary* here means pay actually 
drawn by the judgment-debtor at the 
time of the attachment or from time 
to time, 6 Mad. 179. 

1 See Act V of 1869, Part III, 

* i.e. those who earn their daily 
bread by personal manual labour or in 
occupations which require little or no 
art, skill, or previous education, 
Rom. 1 34 . ° 

As to the meaning of this ex- 
pression, see 8 Ben. 244, a case on the 
construction of a will. 

such as the interest of an heir 
expectant on the death of a Hindu 
widow in possession, 7 Ben. 341, and 
8 Suth. Civ. It. 253; or the 
m erest which the vendor of land has 


in the purchase-money before execu- 
tion of the conveyance, where it has 
been agreed that payment shall be 
made on such execution, 3 All. 12. 
A claim which may accrue under a 
pending award cannot be sold in ex- 
ecution, 7 Ben. 187 : nor can the 
life-interest of the judgment-debtor 
in the residue of the property of a 
testator after full administration there- 
of, 6 Moore, I. A. 510. Whether a 
decree-holder who is also a partner 
of the judgment- debtor can attach the 
judgment-debtor’s share in the part- 
nership assets, the business being then 
in the hands of a receiver under a 
decree for dissolution and winding- 
up, see 5 Ben. 382, 386 : 4 Bom. 222. 

7 6 Suth. Mis. 64, col. 2 : 7 Suth. 
Civ. It. 31 1 : but see 10 Cal. 521 and 
6 Ben. 646. 

8 44 & 45 Vic. c. 58, sec. 151. 

9 9 Mad. 170. The sale of arms by 
the mizir of the Court, in execution 
pf a decree, is a sale by a public 
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267. The Court may, of its own motion or on the app]i Ca 
of the decree-holder, summon any person whom it think 
necessary, and examine him in respect to any property liabl< 
to be seized in satisfaction of the decree 1 , and may require th< 
person summoned to produce any document in his possession 
or power relating to such property 2 , and, before issuing tin 
summons of its own motion, shall declare the person on whose 
behalf the summons is so issued. 

268. In the case of ( a ) a debt not secured by a negotiable 
instrument, ( b ) a share in the capital of any public Company 
or Corporation, (e) other moveable property not in the posses- 
sion of the judgment-debtor, except property deposited in, or 
in the custody of, any Court, the attachment shall be made 
by a written order prohibiting 3 , 

(a) in the case of the debt, the creditor from recovering the 
debt and the debtor 4 from making payment thereof until the 
further order of the Court 6 ; 

( b ) in the case of the share, the person in whose name the 
share may be standing, from transferring the same or receiving 
any dividend thereon G ; 

(c) in the case of the other moveable property except as 
aforesaid, the person in possession of the same from giving it 
over to the judgment-debtor. 

A copy of such order shall be fixed up in some conspicuous 
part of the court-house, and another copy of the same shall be 
sent, in the case of the debt, to the debtor 7 , in the case of the 
share, to the proper officer of the Company or Corporation, 


servant in discharge of his duty, and 
is therefore excluded from the opera- 
tion of the Indian Arms Act, XI of 
1878 (see sec. 1, cl. 5 ), 9 Bom. 518. 

1 22 Suth. Civ. It. 330. 

8 3 N. W. P. 334. 

3 For forms of such order, see sclied. 
IV, nos. 138. 139, 140. 

4 who is called the garnishee. 
That he cannot set-off a debt due to 
him by the decree-holder see L. R., 10 
Q. B. 28. 

5 The Court cannot call on a person 
subject to a prohibitory order to pay, 
or show cause why he should not pay, 


his debt into Court. The Court must 
satisfy itself that a debt is due, 
and the debt must then be sold and 
delivery made under secs. 284 and 
381, 10 Mad. 194. As to the position 
of a judgment-creditor attaching a 
debt under this section as regards 
prior assignees, see 8 Bom. H. C, 
O. C. J. 169. 

6 Cf. the English rules as to dis- 
tringas, I & 2 Vic. c. 100, ss. 14* : 

3 & 4 Vic. c. 82, s. I : Order xlvi. r. i- 

7 It is not enough to affix it to the 
wall of the debtor’s dwelling-house, 

10 Ben. Appx. ia. 
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L ml in the case of the other moveable property (except as 
iforesaid), to the person in possession of the same 1 . 

A debtor 2 prohibited under clause (a) of this section may 
,av the amount of his debt into court, and such payment 
shall discharge him as effectually as payment to the party 
nit i tied to receive the same. 

In the case of the salary of a public officer or the servant of 
a Railway Company, the attachment shall be made by a 
written order requiring the officer whose duty it is to disburse 
the salary to withhold every month such portion as the Court 
may direct, until the further orders of the Court 3 . 

A copy of every such order shall be fixed up in a conspicuous 
part of the court-house and shall be served on the officer so 
required. 

Every such officer may from time to time pay into court 
any portion so withheld, and such payment shall discharge 
the Coy eminent or the Hallway Company, as the case may 
he, as effectually as payment to the judgment-debtor. 


269. If the property be moveable property 4 in the posses- Attach- 
sion of the judgment-debtor, other than the property men- ment of 
tioned in the first proviso to section 266, the attachment shall Spro- 
i>e made by actual seizure, and the attaching officer shall keep perty ^ 
10 property m his own custody or in the custody of one of of judg- 

Ins subordinates, and shall be responsible for the due custody debit 
thereof: 

Provided that when the property seized is subject to speedy Proviso, 
and natural decay 5 , or when the expense of keeping it in 

' Msto( ly w iH exceed its value, the proper officer may sell it at 
once. 


I he Local Government may, from time to time, make rules 
° r le mainfc enance and custody, while under attachment, of 


The execution-creditor cam 

? rce , hl8 ri «hts to the properti 
t.oned in this section by suit 
must follow the procedure wi 
prescribes, L. R 3 I. A 241 
I'er Sir B. Peacock 4 

D ° te 4 , P- 570 . 

of Sm iin 198 ’ A provincial 
rhin 11 r CaUSeS must adopt th 

Ornery of sec. 223 when execut 


sought against persons or property out- 
side its local jurisdiction. Where the 
salary of a public officer is disbursed 
outside that jurisdiction the Court 
cannot therefore attach it under this 
clause, 6 All. 243. 

4 See the General Clauses Act, sec. 
2, cl. ( 3 ), vol. I. of this work, p. 488. 

5 as in the case of green fruit and 
vegetables, milk, fish, and meat. 


Power to 
make rul 
for rnain^ 
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live-stock and other moveable property 1 , and the officer 
attaching property under this section shall, notwith standi n ti- 
the provisions of the former part of this section, act in accord- 
ance with such rules. 

270. If the property be a negotiable instrument not 
deposited in a court, nor in the custody of a public officer, 
the attachment shall be made by actual seizure, and the 
instrument shall be brought into court and held subject to the 
further orders of the Court. 


271. No person executing any piocess under this Code 
directing or authorising seizure of moveable property shall 
enter any dwelling-house after sunset and before sunrise, or 
shall break open any outer door of a dwelling-house 2 . 
when any such person has duly gained access to any dwelling- 
house, he may unfasten and open the door of any room in 
which he has reason to believe any such property to be 3 : 

Provided that, if the room be in the actual occupancy of a 
woman, who, according to the customs of the country, docs 
not appear in public, the person executing the process shall 
give notice to her that she is at liberty to withdraw; and 
after allowing a reasonable time for such woman to withdraw, 
and giving her every reasonable facility for withdrawing, he 
may enter such room for the purpose of seizing the property, 
using at the same time every precaution, consistent with these 
provisions, to prevent its clandestine removal. 

272. If the property be deposited in, or be in the custody 4 


1 See Fort St. George Gazette , 14 
Aug. 1883, Part I, p. 515. Calcutta 
Gazette , 16 April, 1879, Part I, p. 356; 
1 8 July, 1 883, Part I, p.621. N.W.P. 
and Qudh Gazette , 15th Oct. 1881, 
Part II, p. 1083 ; 17th Nov. 1883, 
Part I, p. 622. Panjdb notification 
No. 3858, dated 3rd Oct. 187 7. 
Central Provinces Gazette 1877, Part 
I A, p. 303. Assam Gazette, 6 Sep. 

1879, Part I, p. 538. As to Coorg 
see the Mysore Gazette , 26 June, 

1880, Part I, p. 167. 

3 Even though the defendant has 
absconded to evade the execution, 8 
Bom. H. C., A. C. J. 127, where the 


Court held that the privilege extended 
also to an out-house or any office 
annexed to a dwelling-house ; but not 
to a building standing some distance 

from the dwelling-house, and not form- 
ing part of it. That a bailiff may 
break open the door of a shop or go- 
down, see 3 Bom. 89. 

3 5 Mad. H. C. 189. As to the 

liability of a judgment-creditor v 0 

attaches property not belonging 0 
his judgment-debtor, see 8 Bom. H- •> 

A. C. J. 177: 3 Bom. 7 4 : 3 Bel1 ' 
A. C. J. 414. 

4 i.e. actual custody, 7 4 
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. v c ouv t or public officer, the attachment shall be made property 
by a notice 1 to such Court or officer, requesting that such f 
property, and any interest or dividend becoming payable orwHh 
thereon may be held subject to the further orders of the Court men t 
from which the notice issues 2 : ... 

Provided that, if such property is deposited in, or is in the Proviso. 
custody 3 of, a Court, any question of title or priority arising 
between the decree-holder and any other person, not being the 
judgment-debtor, claiming to be interested in such property 
by virtue of any assignment, attachment, or otherwise, shall 
be determined by such Court 4 . 

273. If the property be a decree for money passed by the Attach- 
Court which passed the decree sought to be executed, the ™^ e °f or 
attachment shall be made by an order of the Court directing money, 
the proceeds of the former decree to be applied in satisfaction 
of the latter decree 5 . 

If the property be a decree for money passed by any other 
Court, the attachment shall be made by a notice in writing to 
such Court under the hand of the Judge of the Court which 
passed the decree sought to be executed, requesting the 
former Court to stay the execution of its decree until such 
notice is cancelled by the Court from which it was sent. The 
Court receiving such notice shall stay execution accordingly, 
unless and until 

(a) the Court which passed the decree sought to be executed 
cancels the notice, or 

(4) the holder of the decree sought to be executed applies 
to the Court receiving such notice to execute its own decree. 

On receiving such application, the Court shall proceed to 
execute the decree and apply the proceeds in satisfaction of the 
decree sought to be executed. 

In the case of all other decrees 6 the attachment shall be Attach- 
ment of 


See form, Sched. IV. no. 142. 

Suggested by the English stop- 
order. 

i. e. actual custody, 7 Mad. 48. 

and not by the Court which made 
\vt ° r< * er attachment, 7 Cal. 555. 

Vhen the property attached is de- 
posited with the Collector, the Court 


has no such jurisdiction, 13 Suth. 
Civ. R. 301, col. 2. 

5 Attachment under this section of 
a money-decree cannot lead to its 
sale, 2 All. 290: 6 Mad. 418. Secus, 
apparently, in the Lower Provinces, 
7 Ben. 318 : 6 Cal. 213, 243. 

0 2 All. 290. 
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made by a notice in writing, under the hand of the Judge of 
the Court which passed the decree sought to be executed, to 
the holder of the decree sought to be attached, prohibiting him 
from transferring or charging the same in any way; and 
when such decree has been passed by any other Court, also by 
sending to such Court a like notice in writing to abstain from 
executing the decree sought to be attached until such notice is 
cancelled by the Court from which it was sent. Every Court 
receiving such notice shall give effect to the same until it is sc 
cancelled. 

The holder of any decree attached under this section shall 
be bound to give the Court executing the same such informa- 
tion and aid as may reasonably be required. 

274 . If the property be immoveable 1 , the attachment shall 
be made by an order 2 prohibiting the judgment-debtor from 
transferring or charging the property in any way, and all 
persons from receiving the same from him by purchase, gift, 
or otherwise. 

The order shall be proclaimed at some place on or adjacent 
to such property by beat of drum or other customary mode, 
and a cojoy of the order shall be fixed up in a conspicuous part 
of the property and of the court-house 3 . 

When the property is land paying revenue to Government, 
a copy of the order shall also be fixed up in the office of the 
Collector of the District in which the land is situate. 

275. If the amount decreed with costs and all charges and 
expenses resulting from the attachment of any property be 
paid into court, or if satisfaction of the decree be otherwise 
made through the Court, or if the decree is set aside or 
reversed, an order shall be issued, on the application of an) 
person interested in the property, for the withdrawal of the 
attachment. 

276. When an attachment has been made by actual seizuu 


1 This does not include a debt 
secured by mortgage-lien on immove- 
able property, 12 Cal. 546. But see 
9 Cal. 51 1. 

2 See form, Sclied. IV. no. 141. 

3 As to irregularity in proclaiming 
sales, see 4 All. 300, dissenting from 


7 Cal. 34. The omission to beat a 
drum is a material irregularity, 10 
Bom. 504. That objections as to 
absence of formalities cannot be ta ' en 
for the first time before the Judith 
Committee, see 6 Cal. 129. 
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or by written order duly intimated and made known in of property 
manner aforesaid 1 , any private alienation 2 of the property ^oWnt. 
attached, whether by sale, gift, mortgage, or otherwise, and 
any payment of the debt or dividend, or a delivery of the 
share, to the judgment-debtor during the continuance of the 
attachment] 3 , shall be void as against all claims enforceable 
under the attachment 4 . 

277. If the property attached is coin or currency-notes, the Court may 
Court may, at any time during the continuance of the attach- direct coin 

• — ( V iCl ft V 

ment, direct 5 that such com or notes, or a part thereof sufficient tached to 
to satisfy the decree, be paid over to the party entitled under to party 
the decree to receive the same. * entitled. 

278. If any claim be preferred to, or any objection be Investiga- 
made to the attachment of, any property attached in execution clahnfto 
of a decree G , on the ground that such property is not liable to and objec- 
Mi(h attachment, the Court shall proceed to investigate the tchmenf' 
claim or objection 7 with the like power as regards the examin- °t attached 
ation of the claimant or objector, and in all other respects, as property- 
if he was a party to the suit 8 : 

I rovided that no such investigation shall be made where 
the Court considers that the claim or objection was designedly 
or unnecessarily delayed. 

If the property to which the claim or objection applies Postpone- 
has been advertised for sale, the Court ordering the 


1 Ben, S. N. xx, followed in : 

AH. 58. 

4 All. 219. A renewal of a mort 
existing on the property prior t< 
the attachment is not an ‘ alienation 
within the meaning of this section 
except so far as it enhances the 
( Urge 4 Mad. 417. And a transfe] 
ciiectcd by a vesting order of th< 
r ° U1 p under the Indian Insolvent Aci 
, l . & 12 Vic - c - 21), s. 7, is not s 
private alienation,’ but rather one bx 
operation of law, 1 N. W. P.172,188 

1 2 Ben. 41 f.- 

th« I- 6 ?’, 49 (affirmed by 

6 All IT 7 cT 1 ^ 6 ’ IOEen - * 34 ^ 

beino- a ‘l 3 *4. C . al ‘ 1 1 8 * This section, 

g a restriction of private rights of 


alienation, must be strictly construed. 
While it gives an especial right to 
judgment-creditors as distinguished 
from simple creditors, it is an essential 
condition precedent to the exercise of 
that right that there should be a sale 
in execution and that its result should 
appear in assets realised thereby, 7 
All. 702. 

5 See form of order, Sched. IV. no. 
J 43 - 

6 otherwise than under sec. 268, 
see 4 Bom. 323. 

7 5 Suth. Mis. 28, col. 1 : 8 Suth. 
Civ. R. 26. 

8 2 Ben. F. B. 91. See form of 
notice to the attaching creditor, 
Sched. IV. no. 144. 
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may postpone it pending the investigation of the claim or 
objection 1 . 

279. The claimant or objector must adduce evidence to 
show that at the date of the attachment he had some interest 
ip, or was possessed 2 of, the property attached. 

280. If upon the said investigation the Court is satisfied 
that, for the reason stated in the claim or objection, such 
property was not, when attached, in the possession of the 
judgment-debtor or of some person in trust for him, or in the 
occupancy of a tenant or other person paying rent to him, 
or that, being in the possession of the judgment-debtor at 
such time, it was so in his possession, not on his own account 
or as his own property, but on account of or in trust for 
some other person, or partly on his own account and partly 
on account of some other person, the Court shall pass an 
order for releasing the property, wholly or to such extent 
as it thinks fit, from attachment 3 . 

281. If the Court is satisfied that the property was, at 
the time it was attached, in possession of the judgment- 
debtor as his own property and not on account of any other 
person, or was in the possession of some other person in trust 
for him, or in the occupancy of a tenant or other person 
paying rent to him, the Court shall disallow the claim 4 . 

282. If the Court is satisfied that the property is subject 
to a mortgage or lien in favour of some person not in pos- 
session, and thinks fit to continue the attachment, it may do 
so, subject to such mortgage or lien 3 . 

283. The party against whom an order "under section 
280 , 281 , or 282 is passed may institute a suit to establish 
the right which he claims to the property in dispute r> , but, 
subject to the result of such suit, if any, the order shall be 
conclusive G . 


1 12 Cal. 696: 11 Bom. 1 18: 9 All. 
232. 

a on his own account, and not, e. g., 
as a trustee for, or tenant of, the judg- 
ment-debtor. 

3 As to suits by persons against 
whom orders are passed under sec. 

280, 281, or 282, see the Limitation 


Act, Sched. II. art. 11. 

4 4 All. 190. 

8 9 Cal. 888 : 1 1 Cal. 673 ■ 10 Bon1 ' 
659. A suit under sec. 283 does no 
lie in a provincial Court of Sma 
Causes, Act IX of 1887, Sched. • 

8 9 Bom. 35 : * All. 381 : 4 > Iact 
1 3i* 
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284 Any Court may 1 order that any property which has Power 
boon attached 2 , or such portion thereof as may seem necessary 
to satisfy the decree, shall be sold, and that the proceeds proceeds 
of such sale, or a sufficient portion thereof, shall be paid to £ person d 
the party entitled under the decree to receive the same. # entitled. 

285. Where property not in the custody 3 of any Court Property 
lias been attached in execution of decrees of more Courts 
than one 4 , the Court which shall receive or realise such °f decrees 
property and shall determine any claim thereto, and any Courts, 
objection to the attachment thereof, shall be the Court of 
highest grade, or, where there is no difference in grade 
between such Courts, the Court under whose decree the 
property was first attached 5 . 


G. — Of Sale and Deliver}/ of Property. 

(a) General Rules . 

! 286. Sales in execution of decrees shall be conducted Sales by 

by an officer of the Court or by any other person whom ducted Tnd 
the Court may appoint 6 , and, except as provided in section llow uiade. 
296 , shall be made by public auction 7 in manner hereinafter 
mentioned. 


287- When any property is ordered to be sold by public Proclama- 
auotion in execution of a decree, the Court shall cause a gales°by 
proclamation of the intended sale to be made in the language public auc- 
'>1 such Court 8 . Such proclamation shall state the time' J 


4 Rom. 522, 523: 2 All. 752: 

3 All. 504. He may also apply for a 
review of the order, 7 Suth. Civ. It. 

, 9 > c°l. 2. But see 3 Mad. H. C. 220. 
'Hus section is not an exception to 
sec - 545 . 6 Mad. 98. 

1 hat a regularly perfected attach- 
ment is an essential preliminary to 
Sules 111 execution of simple decrees for 
money, se e 5 All. 91, per Straight J. 

■ oe 1 2 Cal. 322. J 

“ i,e * actual custody, 7 Mad. 48. 
and such attachments are existing 
attfie same time, 6 All. 255, 258. 

tv 357 = 4 AU '3 6l! 12 C »l- 

;\Y* rhls action applies to immove- 
e * as well a3 to moveable property 
VOL. U. \ 


7 Mad. 48, 49, following 3 All. 356. 
The doubt was raised in 7 Cal. 413. 

6 12 Suth. Civ. R. 238 ; where the 
Court held that the words * whom the 
Court may appoint* applied to the 
‘ officer ’ as well as the ‘ other person.’ 

7 As to sham bidders at such auc- 
tions see tR,e Penal Code, s. 228, supra, 
vol. I, p. 183, and 9 Moo. I. A. 324. 

8 It cannot refuse to sell on the 
ground that a stranger impeaches the 
decree as having 'been fraudulently 
obtained, 8 Bom. 533. He should 
sue for an injunction. 

9 The sale should not be on a holiday 
or when the Courts are closed, 3 Suth. 
Misc. 24. 
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and place of sale *, and shall specify as fairly and accurately 
as possible — 

% (a) the property to be sold ; 

(&) the revenue assessed upon the estate or part of the 
estate 2 , when the property to be sold is an interest in an 
estate 2 or a part of an estate paying* revenue to Government 3 ; 

(<?) any incumbrance to which the property is liable 4 * ; 

(d) the amount for the recovery of which the sale is 
ordered, and 

(e) every other thing which the Court considers material 
for the purchaser to know in order to judge of the nature 
and value of the property 6 . 

For the purpose of ascertaining the matters so to he 
specified, the Court may summon any person whom it thinks 
necessary, and examine him in respect to any such matters, 
and require him to produce any document in his possession 
or power relating thereto 6 . 

The High Court shall, as soon as may be after this Code 
comes into force, make rules for the guidance of the Courts in 
exercise of their duties under this section. The High Court 
may, from time to time, alter any rules so made. All such 
rules shall be published in the local official Gazette and shall 
thereupon have the force of law 7 8 . As regards his own Court 
and the Court of Small Causes at Rangoon, the Recorder 


1 so as to give due notice to in- 
tending purchasers, 1 2 Suth. 488. 

2 i.e. aliquot part of an estate, 1 1 
Ben. 56. 

3 9 Cal. 656. 

4 The amount of the incumbrance 
still outstanding should be specified, 

7 Cal. 34, 41-42. He that causes the 
property of his judgment-debtor to be 
sold in execution cannot afterwards 
set up any claim of his own against 
^hat property unless he shows that 
the purchaser bought with notice of 
his claim, 10 Cal. 61 1, following 3 

Ben. A. C. J. 407 : 24 Suth. Civ. R. 

263, and 1 Bom. 314. 

8 If, therefore, the property of which 
sale is sought is a debt, and the Court 
receives notice from the alleged debtor 
that no such debt exists, the Court 


should satisfy itself of the existence, or 
otherwise, of the debt, and if it come? 
to the conclusion that the debt 
not exist, should abstain from proceed- 


ing to sale, 4 Bom. 326. 

For a form of warrant of sale under 
this section see sched. IV, no. I 45 * 

6 As to the issue of a new p ro ‘ 


ilamation where portion of the P r0 
>erty is released from attachment, 

; Cal. 544 ; and where the sale isjw^ 
)oned, see sec. 291 infra. 

7 See Bombay Government p 
] Feb. 1883, Part I, p. H? : lV> . 
ind Oudh Gazette, 16 April 1S81, a 
[I, p. 365 ; ibid. 12th Nov. 1881, 

[I, p. 1143 ; 24 Feb. 1883, ' 

: 5 8 : Assam Gazette, 2 2 March u t ) 
Part I, p. 208. 
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of Rangoon shall be deemed to be a ‘ High Court 3 within the 
meaning of this paragraph. 

Nothing in this section shall apply to cases in which the 
execution of the decree has been transferred to the Collector. 

288. No Judge or other public officer shall be answerable Indemnity 
for any error, misstatement or omission in any proclamation e[ c Judges ’ 
under section 287 , unless the same has been committed or 

made dishonestly. 

289. The proclamation shall be made, in manner pre- Mode of 
scribed by section 274 , on the spot where the property is ^clama 
attached 1 , and a copy thereof shall then 2 be fixed up in the tion. 
court-house and, in the case of land paying revenue to Govern- 
ment, also in the Collector’s office. 

If the Court so direct, such proclamation shall also be 
published in the local official Gazette and in some local 
newspaper, and the costs of such publication shall be deemed 
to be costs of the sale. 


290. Except ih the case of property mentioned in the Time of 
[ > r< > v i s< ) to section 269 , no sale under this chapter shall, 8ale * 
w ithout the consent 3 in writing of the judgment-debtor, take 
>lace until after the expiration of at least thirty days in 
be case of immoveable property, and of at least fifteen days 
n ^ 10 caso moveable property, calculated from the date 
. ,n "^ lle * 1 the copy of the proclamation has been fixed up 
in the court-house of the Judge ordering the sale 4 . 


291. 1 he Court may in its discretion adjourn any sale Power to 
u,,(lt / r tllis chapter (other than a sale by the Collector) to a ad / e ° urn 
• ]H( ified day and hour, and the oflicer conducting any such 
a ( nia J 111 ^ lls discretion adjourn the sale, recording his 
k a sons for such adjournment : provided that when the sale 
nat e in, 01 within the precincts of, the court-house, no such 
Jjuinnient shall be made without the leave of the Court 5 . 


Maimed fo C h ^ nC ^ )r °^ er ^ es are P ro " * An infringement of this rule 
copy of th 8£ i 6 111 ° ne execut,on > & vitiates the sale, 7 All. 289 ; and see 
each propert° rC ^ ^ xed U P on 5 Ual. 878, where an order confirming 

a Ah iu’r 1 a *' a premature sale was set aside under 

301. *° the former law, see 4 All. sec. 622. 

3 5 C'al 2-o 5 a PP^ cant for an adjournment 

^ ought to show, (1) that serious injury 

P p 2 
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Whenever a sale is adjourned under this section for a longer 
period than seven days, a fresh proclamation under section 
289 shall be made, unless the judgment-debtor consents to 
waive it. Every such sale shall be stopped if, before the 
lot is knocked down, the debt and costs (including the costs 
of the sale) are tendered to such officer, or proof is given to 
his satisfaction that the amount of such debt and costs has 
been paid into the Court that ordered the sale. 

292 . No officer 1 having any duty to perform in connection 
with any sale under this chapter shall either directly or in- 
directly bid for, acquire or attempt to acquire, any interest in 
any property sold at such sale. 

293 . The deficiency of price (if any) which may happen 
on a re-sale under this Code 2 by reason of the purchaser’s 
default 3 , and all expenses attending such re-sale, shall be 
certified to the Court by the officer holding the sale, 

and shall, at the instance of either the judgment-creditor or 
the judgment-debtor, be recoverable from the defaulter 4 under 
the rules contained in this chapter for the execution of a 
decree for money 5 . 

294 . No holder of a decree in execution of which property 
is sold shall, without the express permission of the Court, bid 
for or purchase the property 6 . 

When a decree-holder purchases with such permission, the 
purchase-money and the amount due on the decree may, if 


will be caused to him in case it is not 
granted, and (2) that he has applied 
for it promptly, see 10 Moo. I. A. 
327, and 5 Mad. H. C. 410. 

1 This does not include the pleaders 
of the parties to the suit, 10 Mad. in ; 
but see N. W. P. 46. 

3 See infra, secs. 297, 306, 308, and 
7 Cal. 337. 

3 A purchaser at a court-sale who 
fails to pay the deposit required by 
sec. 306 is a defaulting purchaser with- 
in the meaning of sec. 293, 5 Bom. 
575 - 

4 but not from his agent, 20 Suth. 
Civ. R. 80. 

* The defaulter is not bound to pay 


interest on the amount of the defi- 
ciency and expenses, 9 Suth. Civ. It. 
5°o. 

6 5 Cal. 308. When such permis- 
sion is given the decree-holder is bound 
to exercise the most scrupulous fairness 
in purchasing the property ; and if he 
or his agent dissuades others from 
purchasing at the sale, that of itself is 
a sufficient ground why the purchase 
should be set aside, 7 Cal. 347. No 
appeal lies from an order refusing 
permission, 13 Cal. 174. When the 
decree-holder buys without permission 
the sale is not ipso facto void ; but 
stands until set aside under s. 294, 
para. 3. 
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he so desires, be set-off against one another \ and the Court chase, 
executing the decree shall enter up satisfaction of the decree 
in whole or in part accordingly. he taken 

When a decree-holder purchases, by himself or through ment y " 
another person, without such permission, the Court may, if 
it thinks fit, on the application of the judgment-debtor or 
any other person interested in the sale, by order 2 set aside 
the sale 3 ; and tnb .costs of Isftch application and order, and 
any deficiency, of price \frhich may happen on the re-sale, 
and all expenses attending it, shall be paid by the decree- 
holder 4 . * ' 


295. Whenever assets 5 arc realised 0 by sale or otherwise 7 Proceeds 
in execution of a decree, or more persons than one 8 have, tion-salo 
prior to the realisation, applied to the Court by which such ^^Yrate 
assets arc held for execution of decrees for money 0 against ably among 
the same judgment-debtor 10 , -and have not obtained satis- 


1 Where there are competing decree- 
holders who have applied for execution 
of rneir decrees, sec. 294 must be taken 
as subject to sec. 295. So that the 
decree-holder who Jias been permitted 
under the former section to purchase 
in execution of his own decree must 
share the proceeds rateably with his 
competitors and will not be allowed 
to set-off the purchase-money against 
the amount due on his decree, 6 JJom. 
570, 5 Mad. 123. 

2 Such orders are appealable, sec. 
588, cl. (16), within 30 days from the 
date of sale, Act XV of 1877, sched. 
II, art. 166. 

3 the judgment-debtor or other 
person interested must show that he 
has sustained some substantial injury 
arising from the irregularity, 1 1 Cal. 
731. The purchase is not void ab 
initio , but only voidable on the appli- 
cation of the judgment-debtor etc., 
11 Torn. 590. 

4 See 10 Cal. 759, where the decree- 
holder without permission bid and 
bought bendml. The judgment-debtor 
cannot sue to set aside the sale, see 
she! 244 and 5 Mad. 217. 

* 1 o Mad. 61 . This includes money 
paid into court by sale or otherwise 


in execution of a decree, 6 Rom. 16, 
but not money paid by a judgment- 
debtor under arrest, in satisfaction of 
tlie decree against him, 6 Horn. 5S8. 

0 from the property of the judgment 
debtor, 6 Rom. 588. 

7 i.e. by other process of execution 
provided for by the Code, 13 Cal. 225. 

8 i.e. more decree-holders than one 
of the same Court. The words ‘ moro 
persons than 011c’ do not include out- 
siders or decree-holders of other Courts, 

except perhaps those appearing on 
certificates under the provisions of 
chap. XIX, 5 Rom. 201. 

0 This includes a decree for mesne 
profits, 5 Mad. 124, a mortgage-decree 
directing the mortgage- money to be 
realised from the mortgaged property 
and from the mortgagor personally, 
and indeed every other decree by 
virtue of which money is payable, 
II Cal. 718. 

10 i.e. the judgment-debtor or the 
judgment-debtors, whose property has 
been sold in execution of the decree, 
9 Cal. 922. If there is one decree 
against A, and another decree against 
A and li, and the decree-holders in 
each case apply for execution against 
A, but execution is taken out and 
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faction thereof, the assets, after deducting' the costs of the 
realisation, shall be divided rateably among all such persons 1 : 
Provided as follows : — 

(a) when any property is sold subject to a mortgage or 
charge 2 , the mortgagee or incumbrancer shall not as such be 
entitled to share in any surplus arising from such sale : 

( [b ) when any property liable to be sold in execution of a 
decree is subject to a mortgage or charge, the Court may, 
with the assent of the mortgagee or incumbrancer, order 
that the property be sold free from the mortgage or charge, 
giving to the mortgagee or incumbrancer the same right 
against the proceeds of the sale as he had against the pro- 
perty sold 3 : 

(<?) when immoveable property is sold in execution of a 
decree ordering its sale for the discharge of an incumbrance 
thereon, the proceeds of sale shall be applied — 
first, in defraying the expenses of the sale ; 
secondly, in discharging the interest and principal-money 
due on the incumbrance ; 

thirdly, in discharging the interest and principal-moneys 
due on subsequent incumbrances 4 (if any) ; and 
fourthly , rateably among the holders 5 of decrees for money 
against the judgment-debtor °, who have, prior to the sale 
of the said property, applied to the Court which made the 
decree ordering such sale for execution of such decrees and 
have not obtained satisfaction thereof. 

If all or any of such assets be paid to a person not entitled 


assets realised in one case only, the 
decree-holders under each decree would 
under this section be entitled to a 
rateable share of the assets, 9 Cal. 
920. 

1 4 Bom. 472; 1 2 Cal. 294, 321. This 
section and sec. 266, clause (0) and 
explanation (a) must be read together. 
An ordinary judgment-creditor is not, 
therefore, entitled to a rateable pro- 
portion of the assets realised by the 
sale of a house belonging to and occu- 
pied by an agriculturist, under a decree 
obtained by another creditor for rent 
due to him in respect of such house, 4 
Bom. 429. 


2 i.e. sold with express notice of a 
mortgage or charge, 14 Suth. Civ. R. 
209: 21 ibid. 43 : 5 Bom. 477. 

3 10 Cal. 567, where no such order 
was made. Orders under sec. 295 may 
be revised under sec. 622, 4 Mad. 383. 

4 according to their priority, 7 All. 

37«, 38i. 

5 i.e. bond fide holders, 11 Cal. 42. 
Where the Court cannot satisfy itself 
as to the bona fides of the claim, it 
should exclude the claimant from the 
distribution of assets. 

6 whose immoveable property has 
been sold in execution of a decree, 
9 Cal. 922. 
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to receive the same, any person so entitled may sue such 
person to compel him to refund the assets l . 

Nothing in this section affects any right of the Govern- 
ment 2 . 


(Jj) Rules as to J loveable Properly 3 . 

296. If the property to be sold he a negotiable instrument Rule* as 

or a share in any public Company or Corporation, the Court abiTm**" 
may 4 , instead of directing the sale to be made by public strumenta 
auction, authorise the sale of such instrument or share public 08 
through a broker at the market-rate of the day. Companies. 

297. In the case of other moveable property 5 * , the price of Payment 
each lot shall be paid for at the time of sale, or Us soon ^veable 
after as the officer holding the sale directs 0 , and, in default property 
of payment, the property shall forthwith be again put up 

and sold 7 . 

On payment of the purchase-money, the officer holding the 
sale shall grant a receipt for the same, and the sale shall 
become absolute. 


298. No irregularity in publishing or conducting the sale irregular- 

of moveable property shall vitiate the sale; but any person ^iatesale 

sustaining any in-jury by reason of such irregularity at the of move- 
, „ _ •i’ll • 1 1 1 ■ able pro- 

hand of any other person may institute a suit against him pert y, 

for compensation, or (if such other person be the purchaser) Person 

for the recovery of the specific property and for compensation ma y 8ue . 

in default of such recovery 8 . 

299 When the property sold is a negotiable instrument Delivery 
1 x of move- 


1 9 Suth. Civ. R. 515. Sncli a suit 
cannot be brought in a provincial Court 
of Small Causes, Act IX of 1887. 

2 And the rule of procedure con- 
tained in it does not interfere with the 
substantive rights of the parties, 10 

Cal. 576. 

3 There is no provision (like sec. 31 3 

as to immoveable property) that the 
purchaser at an execution -sale of move- 

ables may have the sale Bet aside 

on the ground that the person whose 

property purported to be sold had no 

saleable interest in it. The execution- 


creditor does not warrant the title, and 
as in the case of a sale in England by 
the sheriff of goods seized under a f. 
fa. the buyers buy at their own peril, 
2 Rom. 264. 

' 4 if it thinks fit, 8 Suth. Civ. It. 

4 * 5 - 

s See the General Clauses Act, 
supra, vol. 1. p. 488. 

6 4 N. W. P. 37. 

7 In case of a deficiency on the 
resale, see sec. 293. 

8 6 N. W. P. 252, following 9 Suth. 
Civ. K. 1 J 8. 
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or other moveable property, of which actual seizure has been 
made, the property shall be delivered- to the purchaser. 

300. When the property sold is any moveable property 
to which the judgment-debtor is entitled subject to the posses- 
sion of some other person, the delivery thereof to the purchaser 
shall be made by giving notice 1 to the person in possession 
prohibiting him from delivering possession of the property to 
any person except the purchaser. 

301. When the property sold is a debt not secured by a 
negotiable instrument, or is a share in any public Company, 
the delivery thereof shall be made by a written order of the 
Court prohibiting the creditor from receiving the debt or any 
interest thereon, and the debtor from making payment thereof 
to any person except the purchaser 2 , or prohibiting the person 
in whose name the share may be standing from making any 
transfer of the share to any person except the purchaser, or 
receiving payment of any dividend or interest thereon, and 
the manager, secretary or other proper officer of the Company 
from permitting any such transfer or making any such 
payment to any person except the purchaser 3 . 

302. If the endorsement or conveyance of the party in 
whose name a negotiable instrument or a share in any public 
Company is standing is required to transfer such instrument 
or share, the Judge may endorse the instrument or the 
certificate of the share, or may execute such other document 
as may be necessary. 

The endorsement or execution shall be in the following 
form or to the like effect : — - c A. B ., by C. I)., Judge of the 
Court of ( 0 r as the case may be ') ; in a suit by E. F. against 

a. b: 

Until the transfer of such instrument or share, the Court 
may, by order, appoint some person to receive any interest 
or dividend due thereon, and to sign a receipt for the same ; 
and any endorsement made, or document executed, or receipt 
signed, as aforesaid, shall be as valid and effectual for all 

1 See form, soiled. IV, no. 146. 2 See form, sched. IV, no. 147. 

3 See form, sclied. IV, no. 148. 
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purposes as if tlie same had been made or executed or signed 
by the party himself. 

303. In the case of any moveable property not herein- voting 
before provided for, the Court may make an order vesting ^ r o ’ f n 
such property in the purchaser or as he may direct ; and such other pro- 
property shall vest accordingly. l)crty ’ 


(e) Rules as to Immoveable Properly, 

304. Sales of immoveable property 1 * in execution of a decree What 
may be ordered by any Court* 4 other than a C ourt of Small order gales 
Causes. 


of laiul. 


305. When an order for the sale of immoveable property Postpone- 

has been made, if the judgment-debtor can satisfy the Court to 

that there is reason to believe that the amount of the decree enable do- 

. , , tenuanl to 

may be raised by mortgage or lease or private sale oi such raise 
property, or some part thereof, or of any other immoveable amoun f- 
property of the judgment-debtor, the Court may on his appli- 
cation postpone the sale of property comprised in the order for 
sale, for such period as it thinks proper 3 , to enable him 4 to raise 
the amount. 

In such case the Court shall grant a certificate to the Certificate 
judgment-debtor authorising him, within a period to he mont _ 
mentioned therein, and notwithstanding anything contained ‘iebter. 
in section 276, to make the proposed mortgage, lease or sale : 
provided that all moneys payable under such mortgage, 
lease or sale shall be paid into court and not to the judgment- 
debtor : 

Provided also that no mortgage, lease or sale under this 
section shall become absolute until it has been confirmed by 
the Court. 


306. On every sale of immoveable property under this Dgojjt by 
chapter, the person declared to be the purchaser 5 shall pay 0 f immove- 


1 See supra, vol. I. p. 4 8 7- A 
decree charging immoveable property 
has been held to be itself ‘ immoveable 
property ’ within the meaning of secs. 

304-31 7» 1 A1L 34 8 - 

3 When the property is situate out- 

side the local limits of its jurisdiction, 

see sec. 233. 


3 5 Mad. H . ('. 272 : 15 Suth. 
Civ. K. 322. A year is too much, 2 
N. W.P. 1. 

4 The Court itself cannot mortgage 
or let the property, Suth. 1864, Misc. 5 * 

5 This includes a decree-holder to 
whom a lot is knocked down, Suth. 
1864, Misc. 30. 
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immediately after such declaration a deposit of twenty-five 
per centum on the amount of his purchase-money 1 to the 
'officer conducting the sale, and, in default of such deposit 2 , 
the property shall forthwith be put up again and sold 3 . 

307 . The full amount of purchase-money shall be paid 
by the purchaser 4 before the Court closes on the fifteenth 
day after the sale of the property, exclusive of such day, 
or, if the fifteenth day be a Sunday or other holiday, then on 
the first office-day after the fifteenth day 5 . 

308 . In default of payment within the period mentioned 
in the last preceding section, the deposit, after defraying the 
expenses of the sale, shall be forfeited to Government, and 
the property shall be re-sold, and the defaulting purchaser 
shall forfeit all claim to the property or to any part of the 
sum for which it may subsequently be sold. 

309 . Every re-sale 0 of immoveable property, in default of 
payment of the purchase-money within the period allowed for 
such payment, shall be made after the issue of a fresh notifi- 
cation in the manner and for the period hereinbefore prescribed 
for the sale. 

310 . When the property sold in execution of a decree is a 
share of undivided immoveable property 7 , and two or more 
persons, of whom one is a co-sharer, respectively advance the 
same sum at any bidding at such sale, such bidding shall be 
deemed to be the bidding of the co-sharer 8 . 

311 . The decree-holder 0 , or any person whose immoveable 


1 Unless this payment is made at 
once, there is no sale, 5 All. 316. 

2 No deposit, no sale, 5 All. 316. 

3 Disputes as to whether the deposit 
was offered should be decided by the 
Judge before commencing a second 
sale, 6 Mad. 197. 

4 into court, or, in the Lower Pro- 
vinces and Madras, into the Govern- 
ment Treasury. 

5 For the purposes of this section pay- 
ment into the Government Treasury 
is, in the Lower Provinces and Madras, 
equivalent to a payment into Court, 


8 Cal. 528 and 7 Mad. 21 1. 

6 not every postponed sale, 1 Suth. 
Misc. 3. 

7 This does not include the case 
where the property is the interest of a 
mortgagee in such a share, 3 All. 15. 

8 This section contemplates a dis- 
tinct bid by the co-sharer, 3 All. 
827, following 2 All. 850; and see 6 
N.W.P. 272: 7N.W.P. 281. 

9 This includes both a decree-holder 
who has attached and one who has 
entitled himself to a rateable distri- 
bution under sec. 295, io Mad. 57. 
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property has been sold 1 2 under this chapter, may apply * to the of land on 
Conrt to set aside the sale on the ground of a material irre«ni- F rom '' 1 " f 
larity 3 in publishing or conducting it 4 ; ” j™ gukr - 

but no sale shall be set aside on the ground of irregularity 
unless the applicant proves to the satisfaction of the Court 
that he has sustained substantial injury by reason of such 
irregularity 5 * . 


312 . If no such application as is mentioned in the last pro- i;treet of 
ceding section be made, or if such application be made and the 0,| j cc ^° u 
objection be disallowed 0 , the Court shall pass an order 7 con- allowed* 
firming the sale as regards the parties to the suit and the , . 
purchaser. allowed. 

If such application be made, and if the objection be allowed, 
the Court shall pass an order setting aside the sale". 


No suit to set aside, on the ground of such irregularity, an 
order passed under this section shall be brought by the party 
against whom such order has been made. 


1 These words do not include a mere 
co-sharer in undivided immoveable 
property, 5 All. 42, or a person who 
has purchased the property at a prior 
execution-sale, such prior sale not 
having been confirmed, 8 Cal. 367. 
But see 2 All. 352, 396 : 13 Cal. 346 
(mortagees who had obtained a fore- 
closure-decree) : 14 Cal. 240 (person 
alleging that his property has been 
sold in execution). 

2 within 30 days from the date of 
the sale, Act XV of 1887, sched. 
II, art. 166. 

3 8 All. 1 16. 

4 The expression 'conducting the 
sale ’ refers to the action of the officer 
conducting the sale, not to anything 
done before the order of sale, 7 All. 
641. 

5 9 Cal. 656: II Cal. 658. Thus 

the use at a sale of depreciatory lan- 

guage by the execution-creditor who 
was bidding by his agent, 5 Cal. 308 : 
not affixing copy of sale-proclama- 
tion, 7 Cal. 466 : or not stating the 
amount of Government revenue in 
the sale-proclamation, may be properly 


objected to in the Court of first in- 
stance; L. 11 ., jo Iml. App. 25. But 
mere inadequacy of price is not a 
'material irregularity,’ S Bom. 424. 
Nor is selling on a close holiday, 3 All. 
333. Nor is the omission to state the 
amount of rent payable in respect of 
a tenure brought to sale, 7 Cal. 723. 
Nor is fraud, 7 Bom. H.C. 74: 8 
Suth. Civ. R. 506. A sale will not 
be set aside because the decree having 
been passed more than twelve years 
before, the execution had been barred , 
by limitation, 6 Mad. 238. And the 
death of the decree-holder before the 
sale does not render it void, 3 All. 
765 ; and see 7 All. 365. 

6 by the Court before which the pro- 
ceedings under sec. 31 1 are taken, 11 
Cal. 287, not by the appellate Court. 

7 See form, sched. IV, no. J49. An 
appeal to the High Court lies from 
this order, secs. 588, cl. (16;, and 589. 

8 and directing by whom the sale- 
expenses should be paid, 6 N. W. P. 
309. No appeal lies from such order, 

1 1 Bom. 603. 
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313 . The purchaser at any such sale may apply 1 to the 
Court 2 to set aside the sale, on the ground that the person 
whose property purported to be sold had no saleable interest 3 
therein, and the Court may make such order 4 as it thinks fit : 
provided that no order to set aside a sale shall be made, unless 
the judgment-debtor 5 and the decree-holder have had oppor- 
tunity of being heard against such order 6 . 

314 . No sale of immoveable property in execution of a 
decree shall become absolute until it has been confirmed by the 
Court 7 . 


315 . When a sale of immoveable property is set aside under 
section 312 or 313, 

or when it is found that the judgment-debtor had no saleable 
interest 8 9 in the property which purported to be sold and the 
purchaser is for that reason deprived of it, 

the purchaser shall be entitled to receive back his purchase- 
money (with or without interest as the Court may direct) from 
any person to whom the purchase-money has been paid. 


1 within 60 days from the date of 
the sale, Act XV of 1877, sched. II, 
art. 1 72. 

2 not to the Collector to whom the 
decree in execution of which the sale 
is made has been transferred, 9 All. 
43 - 

3 at the time of sale, 9 Cal. 220. 
That an incumbrance upon a property 

sold in execution is not enough to 

enable an auction-purchaser to set 

aside the sale on the ground that the 
judgment-debtor had no saleable 

interest in tfi? property, see 9 Cal. 

506, 627, and 10 Cal. 372. See too 

9 All. 167, where the incumbrance 
exceeded the probable value of the 
property. The meaning is that, if a 
purchaser under an execution-sale buys 
a property which turns out to have no 
existence at all, or to be of no saleable 
value whatever, the Court may then 
set aside the sale. But misrepresen- 
tation or concealment in the notifica- 
tion which induces the purchaser to 
pay much more than the real value is 
no ground for applying under this 
section, 10 Cal. 372. 


4 An appeal lies from such order to 
the High Court, secs. 588, cl. (16), 

5 8 9 . 

5 or where he has died, his legal 
representative, 7 Bom. 424. The 
section should expressly provide for 
giving notice to the judgment-debtor 
or his representative, 7 Bom. 424. 

b Section 31 3 is designed for the pro- 
tection of persons who ignorantly and 
innocentlypurchase valueless property. 
It does not apply to one who buys 
knowing that the judgment-debtor 
had no saleable interest, 3 All. 527. 
Under this section the purchaser may 
resist the confirmation of the sale and 
so prevent its conclusion. Under 
sec. 315 he may apply after the con- 
firmation for the refund of the pur- 
chase-money, on the ground that 
nothing has passed by the sale, 8 
Mad. 101. 

7 That the price is low is in itself 
no ground for refusing to confirm the 
sale, L. R., 3 I. A. 230 : 10 1 . A. 25 : 8 
Bom. 425. 

8 5 All. 577. 
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The re-payment of the said purchase-money and of the 
interest (if any) allowed by the Court may be enforced against 
such person under the rules provided by this Code for the 
execution o£ a decree for money 1 . 

316 . When a sale of immoveable property lias become 
absolute in manner aforesaid, the Court shall grunt a cert iilcate 2 
stating the property sold and the name of the person who at 
the time of sale is declared to be the purchaser. Such cer- 
tificate shall bear the date of the confirmation of the sale; 
and, so far as regards the parties to the suit and persons 
claiming through or under them, the title to the property sold 
shall vest in the purchaser from the date of such certificate 
and not before 3 : provided that the decree under which the 
sale took place was still subsisting 4 at that date. 

317 . No suit shall be maintained against the certified pur- 
chaser 5 * * * * * on the ground that the purchase was made on behalf 
of any other person, or on behalf of some one through whom 
such other person claims 0 . 

Nothing in this section shall bar a suit to obtain a declara- 
tion that the name of the certified purchaser was inserted in 


1 The last clause of see. 315 does 
not, of course, bar a suit for the 
recovery of the purchase-money and 
for interest, 5 All. 577. That the 
purchase-money may be paid to the 
decree-holder before the sale is con- 
firmed, see 12 Cal. 252. 

2 See form, sclied. IV, no. 150. 
As to registering this certificate, see 
9 Cal. 82: 7 Mad. 248, 419: 6 Bom. 
495 : 5 All. 568. 

3 i. As to the effect of the certificate 
if registered, see the Registration Act, 
infra, sec. 50 : 7 Mad. 248. 

4 A * subsisting’ decree is a decree 

unreversed and in full force, 7 Cal, 

91, 96, not a decree the execution of 

which is not time-barred, 1 1 Cal. 376. 

Before the purchaser applies to the 
court to confirm the sale and grant 
him a certificate, he ought to ascertain 

that the decree under which the sale 

was ordered is still in existence, 2 

Bom. 540. When a sale takes place 

under a decree, which at the time of 


sale is in force, the Hubse«|iient re- 
versal of the decree on appeal or 
review does not vitiate the sale, 5 
Ben. 70. But a sale under a decree 
passed without jurisdiction (4 All. 
382), ami afterwards set aside on that 
account, is void, 6 l»on. App. 90; 
and so where the execution of the 
decree is at the time of sale burred by 
limitation, 5 Ben. 68. 

5 As to the meaning of ‘certified 
purchaser,’ see 13 Suth. Civ. It. 85 
and 5 All. 478. 

0 The object of this section is to 
discourage agreements for the pur- 
chase of property, at a Court-sale, in 
the name of another: it does not 
apply to a suit by a stranger to tho 
agreement, to set it aside as made in 
fraud of the plaintiffs rights as a 
member of the family to which tho 
purchase-money belonged, 6 Mad.* 
137; and see 8 Mad. 5 11 and 12 Cal. 
204. 
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the certificate fraudulently or without the consent of the real 
purchaser. 

318 . When the property sold is in the occupancy of the 
judgment-debtor or of some person on his behalf, or of some 
person claiming under a title created by the judgment-debtor 
subsequently to the attachment of such property, and a cer- 
tificate in respect thereof has been granted under section 31 6, 
the Court shall, on application by the purchaser 1 , order 2 de- 
livery to be made by putting the purchaser or any person 
whom he may appoint to receive delivery on his behalf in 
possession of the property, and, if need be, by removing any 
person who refuses to vacate the same. 

319 . When the property sold is in the occupancy of a 
tenant or other person entitled to occupy the same, and a cer- 
tificate in respect thereof has been granted under section 316, 
the Court shall 3 order delivery thereof to be made by affixing 
a copy of the certificate of sale in some conspicuous place on 
the property, and proclaiming to the occupant by beat of 
drum or in such other mode as may be customary, at some 
convenient place, that the interest of the judgment-debtor has 
been transferred to the purchaser. 

320 . The Local Government may, with the sanction of the 
Governor General in Council, declare, by notification in the 
official Gazette, that in any local area the execution of decrees 
in cases in which a Court has ordered any immoveable property 
to be sold, or the execution of any particular kind of such 
decrees, or the execution of decrees ordering the sale of any 
particular ^:ind of, or interest in, immoveable property, shall 
be transferred to the Collector 4 , and rescind or modify any such 
declaration. 

The Local Government may also, notwithstanding anything 
hereinbefore contained, from time to time prescribe rules for 
the transmission of the decree from the Court to the Collector, 


1 within three years from the date 
of the certificate, 8 Bom. 257. 

2 See form, sched. IV, no. 151. 

3 on application by the purchaser 
within three years from the date of the 
sale-certificate, 3 Bom. 433. He may 


also sue for possession within twelve 
years, 10 Cal. 402. 

* Thereupon the civil Courts cease 
to have jurisdiction to execute the 
decree, 4 All. 382 ; but see 7 All. 407. 
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and for regulating the procedure of the Collector and his sub- 
ordinates in executing the same 1 , and for re-transmitting the 
decree from the Collector to the Court. 

321. When the execution of a decree has been so transferred, 
the Collector may — 

(a) proceed as the Court would proceed under section 305 ; 
or 

(Jj) raise the amount of the decree by letting in perpetuity, 
or for a term, on payment of a premium, or by mortgaging, 
the whole or any part of the property ordered to be sold ; or 
(c) sell the property ordered to be sold or so much thereof 
as may be necessary 2 . 

322. When the execution of a decree, not being a decree 
ordering the sale of immoveable property in pursuance ol a 
contract specifically affecting the same, but being a decree lot 
money in satisfaction of which the Court has ordered the sale 
of immoveable property, has been so transferred, the Collector, 
if, after such enquiry as he thinks necessary, he has reason to 
believe that all the liabilities of the judgment-debtor can be 
discharged without a sale of the whole of his available im- 
moveable property, may proceed as hereinafter provided. 

322 A. In the case mentioned in section 322, the Collector 

shall publish a notice calling upon 

(a) every person holding a decree for money against the 
judgment-debtor capable of execution by sale of his immove- 
able property, and which such decree-holder desires to have so 
executed, and every holder of a decree for money m execution 
of which proceedings for the sale of such property ale ponding. 
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1 See Bombay Government Gazette , 

Part I, 29 Jam 1880, pp. 9 r h 97 : ibid - 

26 Feb. 1880, p. 214: ibid. 3 June, 

1 880, p. 5 1 9 : ibid. i 7 Feb. 1 881 , p. 83 : 
ibid. 17 March, i8Sr, p. 14° : 

27 July, 1882, p. 557 *» J 7 May, 1883, 
p. 358, and the N.W.P. and Oudh 
Gazette , Part I, 4 Sept. 1880, p. 34 ° » 
6 Nov. 1880, p. 3io; 18 Nov. 1880, 
23 June 1881, p. 253, 19 May 1883, p. 
325. Central Provinces Gazette , 1877, 
Part I. A. p. 3 I 3 : ibid - l88l > Part 
II, p. 102. British Burma Gazette , 


.JVlareh 1883, Part I, p. 92: ibid. Jan. 
1884, Part 1 , p. 23. 

1 He is limited to one of these three 
courses,, and may not (e. g ) allow 
payment by instalments, 7 Bom. 332. 
Orders passed by him under this and 
the following sections are not appeal - 
able to the High Court, 5 Alh 314. 
And notwithstanding the opinion of 
West J. in 7 Bom. 332, it would seem 
that the Court has no power to recall 
a case sent to the Collectors : see 5 
All. 314; and consider 8 Bom. 301. 


I 
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to produce before the Collector a copy of the decree, and a 
certificate from the Court which passed or is executing* the 
same, declaring the amount recoverable thereunder; 

(£) every person having any claim on the said property, to 
submit to the Collector a statement of such claim, and to pro- 
duce the documents, if any, by which it is evidenced. 

Such notice shall be in the language of the district, and 
shall allow a period of sixty days from the date of its publica- 
tion for compliance therewith. It shall be published by being 
posted in the court-house of the Court which made the 
original order under section 304, and at such other places 
(if any) as the Collector thinks fit. Where the address of any 
such decree-holder or claimant is known, a copy of the notice 
shall be sent to him by post or otherwise. 

Amount of 322 b. Upon the expiration of the said period the Collector 
crees' tobe shall appoint a day for hearing any representations which the 
ascertain- judgment-debtor and the decree-holders or claimants (if any) 
moveable 11 " Hi ay desire to make, and for holding such enquiry as he may 
property deem necessary for informing himself as to the nature and 
foi* a their extent of such decrees and claims and of the judgment-debtor's 
satisfac- ini moveable property, and may, from time to time, adjourn 
such hearing and enquiry. 

If there be no dispute as to the fact or extent of the liability 
of the judgment-debtor to any of the decrees or claims of 
which the Collector is informed, or as to the relative priorities 
of such decrees or claims, or as to the liability of any such 
property for the satisfaction of such decrees or claims, the 
Collector shall draw up a statement, specifying the amount to 
be recovered for the discharge of such decrees, the order in 
which such decrees and claims are to be satisfied, and the 
immoveable property available for that purpose. 

If any such dispute arises, the Collector shall refer the 
same, with a statement thereof and his own opinion thereon, 
to the Court which made the original order under section 304, 
and shall, pending the reference, stay proceedings relating to 
the subject thereof. The Court shall dispose of the dispute if 
the matter thereof be within its jurisdiction, or transmit the 
case to a competent Court for disposal, and the final decision 
shall be communicated to the Collector. The Collector shall 
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then draw up a statement as above provided in accordance with 
such decision. 


322 c, The Collector may, instead of himself issuing- the When Dis- 
notices and holding the enquiry required by sections 322 A and trict Court 
322 B, draw up a statement specifying the circumstances of noUceTand 
the judgment-debtor and of his immoveable property so far as in * 
they are known to the Collector or appear in the records of his 
office, and forward such statement to the District Court ; and 
such Court shall thereupon issue the notices, hold the inquiry 
and draw up the statement required by sections 322 a and 
322 B, and transmit such statement to the Collector 1 2 . 


322 d. The decision by the Court of any dispute arising Decision of 
under section 322 b or section 322 c shall, as between the 

parties thereto, have the force of, and be appealable as, a under *. 

* 2 3 2 2 li or 

322 c. 


deer 


:*ee ~ 


323 . Whenever the amount to be recovered and the pro- Scheme 
perty available have been determined as provided in section of**' 
322 B or 322 c, the Collector may — money - 

(1) if it appears that the amount cannot be recovered 
without the sale of the whole of the property available, proceed 
to sell such property; or if it appears that the amount with 
interest (if any) in accordance with the decree, and, when not 
decreed, with interest (if any) at such rate as he thinks 
reasonable, may be recovered without such sale, 

(2) raise such amount and interest (notwithstanding any 
order under section 304), 

(a) by letting in perpetuity or for a term, on payment of 
a premium, the whole or any part of the said property ; or 

(£) by mortgaging the whole or any part of such pro- 
perty; or 

(c) by selling part of such property; or 

(d) by letting on farm, or managing by himself or 
another, the whole or any part of such property for any term 


1 See Act XII of 1887, sec. 23, cl. 

2 («)* 

a An appeal from such a decision 
has been held to be cognisable as a 
‘ miscellaneous ’ appeal, i.e. an appeal 

VOL. II. 


not from a decree passed in a regular 
suit, 4 Mad. 420. As to the stamp,, 
see the Court Fees Act, sched. II, 
art. 11, and 7 All. 565, dissenting 
from 4 Mad. 420. 


Q 4 
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not exceeding twenty years from the date of the order of 
sale ; or 

(e) partly by one of such modes, and partly by another 
or others of such modes. 

(3) For the purpose of managing under this section the 
whole or any part of such property, the Collector may exercise 
all the powers of its Owner. 

(4) For the purpose of improving the saleable value of 
the property available or any part thereof, or rendering it 
more suitable for letting or managing, or for preserving the 
property from sale in satisfaction of an incumbrance, the 
Collector may discharge the claim of any incumbrancer which 
has become payable, or compound the claim of any incum- 
brancer whether it has become payable or not, and, for the 
purpose of providing funds to effect such discharge or com- 
position, may mortgage, let or sell any portion of the property 
which he deems sufficient. If any dispute arises as to the 
amount due on any incumbrance with which the Collector 
proposes to deal under this paragraph, he may institute a suit 
in the proper Court, either in his own name or the name of 
the judgment-debtor, to have an account taken, or he may 
agree to refer such dispute to the decision of two arbitrators, 
one to be chosen by each party, or of an umpire to be named 
by such arbitrators. 

In proceeding under paragraphs (2), (3) and (4) of this 
section, the Collector shall be subject to such rules consistent 
with this Act as may, from time to time, be made in this 
behalf by the Chief Controlling Revenue-authority 1 . 

324 , If, on the expiration of the letting or management 
under section 323, the amount to be recovered has not been 
realised, the Collector shall notify the fact in writing to the 
judgment-debtor or his representative in interest, stating at 
the same time that, if the balance necessary to make up the 
said amount is not paid to the Collector within six weeks of 
the date of such notice, he will proceed to sell the whole or a 
sufficient part of the said property ; and, if on the expiration 

1 See N. W. P. and Oudh Gazette, I A. p. 101 : British Burma Gazette, 

37 Nov, 1880, pp. 1181-4: Central 26 Jan. 1884, Part I, p. 37. 

Provinces Gazette , June 1878, Part 
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of the said six weeks the said balance is not so paid, the 
Collector shall sell such property or part accordingly. 

324 A. The Collector shall, from time to time, render to the Collector 
Court which made the original order under section 504 an to n,u ! er 

C v> ^ accounts 

account of all moneys which come to his hands and of all to civil 
charges incurred by him in the exercise and performance of 1 m,rt ’ 
the powers and duties conferred and imposed on him under 
the provisions of this chapter, and shall hold the balance at 
the disposal of the Court. 

Such .charges shall include all debts and liabilities from time 
to time due to the Government in respect of the property or 
any part thereof, the rent (if any) from time to time due to a 
superior holder in respect of such property or part, and (if the 
Collector so directs) the expenses of witnesses summoned by 
him. 

Such balance shall he applied by the Court as follows : — Applica- 
firslly , in providing for the maintenance of such members ^ ulttUee , 
of the judgment-debtor's family (if any) as are entitled to he 
maintained out of the income of the property, to such amount 
in the case of each member as the Court thinks tit. ; and 

secondly , where the Collector has proceeded under section 
321, in satisfaction of the original decree in execution of 
which the Court ordered the sale of immoveable property or 
otherwise as the Court may under section 29,3 direct ; or 
thirdly , where the Collector has proceeded under section 322, 
in keeping down the interest on incumbrances on the property, 
and (when the judgment-debtor has no other sufficient means 
of subsistence) in providing for his subsistence to such amount 
as the Court thinks fit; and in discharging rateablythe claims 
of the original decree-holder and any other decree-holders who 
have complied with the said notice, and whose claims were 
included in the amount ordered to be recovered ; 

and no other holder of a decree for money shall he entitled 
to be paid out of such property or balance until the decree- 
holders who have obtained such order have been satisfied ; 

and the residue, if any, shall be paid to the judgment- 
debtor or such other person, if any, as the Court directs. 

325. When the Collector sells any property under this ^ale^how 

Qqi 
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chapter, he shall put it up to public auction, in one or more 
lots as he thinks fit, and may — 

(a) fix a reasonable reserved price for each lot ; 

( b ) adjourn the sale for a reasonable time, whenever he 
deems the adjournment necessary for the purpose of obtaining 
a fair price for the property, recording his reasons for such 
adjournment ; 

(i c ) buy in the property offered for sale, and re-sell the 
same by public auction or private contract, as he thinks fit. 

325 a. So long as the Collector can exercise or perform 
in respect of the judgment-debtor's immoveable property, or 
any part thereof, any of the powers or duties conferred or 
imposed on him by sections 322 to 325 (both inclusive), the 
judgment-debtor or his representative in interest shall be in- 
competent to mortgage, charge, lease or alienate such property 
or part except with the written permission of the Collector, 
nor shall any civil Court issue any process against such pro- 
perty or part in execution of a decree for money. 

During the same period no civil Court shall issue any 
process of execution either against the judgment-debtor or 
his property in respect of any decree for the satisfaction 
whereof provision has been made by the Collector under 
section 323. 

The same period shall be excluded in calculating the period 
of limitation applicable to the execution of any decree affected 
by the provisions of this section in respect of any remedy of 
which the decree-holder has thereby been temporarily deprived. 

325 b. When the property of which the sale has been 
ordered is situate in more districts than one, the powers and 
duties conferred and imposed on the Collector by sections 321 
to 325 (both inclusive) shall, from time to time, be exercised 
and performed by such one of the Collectors of the said dis- 
tricts as the Local Government may by general rule or 
special order direct. 

325 c. In exercising the powers conferred on him by 
sections 322 to 325 (both inclusive), the Collector shall have 
* the powers of a civil Court to compel the attendance of parties 
and witnesses and the production of documents. 
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326. When, in any local area in which no declaration When 
under section 320 is in force, the property attached consists 2thlT/ 
of land or of a share in land, and the Collector represents to Collector 
the Court that the public sale of the land or share is oh- publhfsalo 
jectionable, and that satisfaction of the decree may be made oflftlKl - 
within a reasonable period by a temporary alienation or 
management of the land or share, the Court may 1 authorise 2 3 

the Collector to provide for such satisfaction in the manner 
recommended by him, instead of proceeding to a sale of the 
land or share. In such case the provisions of sections 320, 
paragraph two, to 325 c (both inclusive) shall apply, as far 
as they are applicable :i . 

327. The Local Government may, from time to time, Local rules 
with the sanction of the Governor General in Council, make , to l ert 
special rules for any local area imposing conditions in respect execution 
of sale of any class of interests in land in execution of decrees JvVmoney. 
for money, where such interests are so uncertain or undeter- 
mined as, in the opinion of the Local Government, to make 

it impossible to fix their value : 

and if, when this Code comes into operation in any local 
area, any special rules as to sale of land in execution of 
decrees are in force therein, the Local Government may con- 
tinue such rules in force, or may, from time to time, with 
the sanction of the Governor General in Council, modify the 
same. 

All rules so made or continued, and all such modifications 
of the same, shall be published in the local official Gazette, 
and shall thereupon have the force of law 4 . 


1 in its discretion, 9 Cal. 293. For 
the purpose of effectually exercising 
that discretion, tlie Court is bound 
to hear any objections which the 

decree-holder may make to the 
feasibility of the proposed scheme, 
and any evidence offered in support 
of those objections, ibid. 295. 

3 See form, sched. IV, no. 152. 

3 This section does not apply to a 
decree directing the sale of land, or of 
a share of land, in pursuance of a con- 


tract specifically affecting the same, 2 
All. 856: see sec. 322. And it does 
not enable the Court to authorise the 
Collector to allow payment by instal- 
ments not mentioned in the decree, 
2 N. W. P. 347 : 6 N. W. F. 39. 

4 See Calcutta Gazette, 10 July 
1878, Part I, p. 736, and 7 Jan. 
1880, Part I, p. 3. Pan jab Notifica- 
tion, No. 3^29, dated 3 Oct. 1877. 
As to Coorg, see My tore Gazette, 14 
June 1879, Part I, ]>. 200. 
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11. — Of Resistance to Execution. 

328. If, in the execution of a decree for the possession of 
property, the officer charged with the execution of the war- 
rant is resisted or obstructed by any person, the decree-holder 
may 1 complain to the Court at any time within one month 2 
from the time of such resistance or obstruction. 

The Court shall fix a day for investigating the complaint, 
and shall summon the party against whom, the complaint is 
made to answer the same. 

329. If the Court is satisfied that the obstruction or re- 
sistance was occasioned by the judgment-debtor or by some 
person at his instigation 3 , the Court shall inquire into the 
matter of the complaint, and pass such order as it thinks fit 4 . 

330. If the Court is satisfied that the resistance or ob- 
struction was without any just cause, and that the com- 
plainant is still resisted or obstructed in obtaining possession 
of the property by the judgment-debtor or some other person 
at his instigation, the Court may, at the instance of the 
decree-holder and without prejudice to any penalty to which 
such judgment-debtor or oilier person may be liable, under 
the Indian Penal Code or any other law, for such resistance 
or obstruction, commit the judgment-debtor or such other 
person to jail for a term which may extend to thirty days, 
and direct that the decree-holder be put into the possession 
of the property. 

331. If the resistance or obstruction has been occasioned 


1 That this section is not obli- 
gatory on the decree-holder, see 
8 Bom. 608. 

2 See the Limitation Act (XV. 
of 1877), sched. II, art. 167, where 
the period is 30 days. The day on 
which the resistance took place is 
excluded, Act I of 1868, sec. 3, cl. 
(2), 5 Bom. H. C. 39, and see 7 
All. 91 : 5 Mad. 113. 

3 Where the resistance is by third 
parties see sec. 331, 3 Mad. 81. 

4 See form, sched. IV, no. 153 : 
8 Suth. Civ. R. 79 : 12 ibid. 98. 
Such an order should be the reason- 


able result of the fact that the 
defendant unjustly instigates a third 
party, who has no real interest 
in the property, to prevent the plain- 
tilt' from getting the benefit of his 
execution. Section 329 does not em- 
power the Court to decide important 
questions, the merits of which are 
wholly apart from, and cannot be 
affected by, the fact that the obstruc- 
tion was caused at the instigation of 
the defendant, 3 Mad. 85. Orders 
under this section passed between 
parties are appealable, 3 Mad. 84. 
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by any person other than the judgment-debtor claiming in claimant 
good faith to be in possession of the property on his own faith either 
account or on account of some person other than the judg- than judg- 
ment-debtor, the claim shall be numbered and registered as debtor, 
a suit between the decree-holder as plaintiff and the claimant 
as defendant 1 ; 

and the Court shall, without prejudice to any proceedings 
to which the claimant may be liable under the Indian Penal 
Code or any other law for the punishment of such resistance 
or obstruction, proceed to investigate 2 3 the claim in the same 
manner and with the like power* as if a suit for the property 
had been instituted by the decree-holder against the claimant 
under the provisions of Chapter Y, 

and shall pass such order as it thinks lit for executing or 
staying execution of the decree. 

Every such order shall have the same force as a decree 4 , 
and shall be subject to the same conditions as to appeal or 
otherwise 5 . 


332. If any person other than the judgment-debtor is Person dis- 
dispossessed of any property in execution of a decree*, and 
such person disputes the right of the decree-holder to dis- right of 
possess him of such property under the decree, on the ground } ]0 ]<| nr t0 
that the property was bond fide in his possession on his own he put into 
account 6 or on account of some person other than the judg- 
ment-debtor, and that it was not comprised in the decree, or 
that, if it was comprised in the decree, he was not a party 
to the suit 7 in which the decree was passed, he may apply 
to the Court 8 . 


1 Refusal to number and register 
the claim as a suit is appealable, 

14 Cal. 234. 

3 10 Cal. 50. 

3 4 Mad. 220. 

1 It may e.g. be pleaded as tbs 
judicata : secus under the Code of 
1877, 3 Mad. 104. 

5 This section must be read as an ex- 
ception to sec. 15. A Court executing 

a decree obtains by virtue of sec. 33 1 

a special jurisdiction enabling it to 

try a claim though the amount or 


value of the subject-matter falls below 
the pecuniary limit of its ordinary 
jurisdiction, 8 Mad. 548. 

6 A mortgagee in possession under 
the mortgage is within these words, 
2 All. 94. A person claiming under 
this section need not prove his title, 
but only the fact of possession, ibid. 

7 Suth. 1864, Misc. 18. 

* within 30 days from the date of 
the dispossession, Act XV of 1877, 
sched. II, art. 165. 
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If, after examining* the applicant it appears to the Court 
that there is probable cause for making the application, the 
Court shall proceed to investigate the matter in dispute ; and 
if it finds that the ground mentioned in the first paragraph 
of this section exists, it shall make an order that the applicant 
recover possession of the property, and if it does not find as 
aforesaid, it shall dismiss the application. 

In hearing applications under this section, the Court shall 
confine itself to the grounds of dispute above specified. 

The party against whom an order is passed under this 
section may institute a suit 1 to establish the right which he 
claims to the present possession of the property; but, subject 
to the result of such suit, if any, the order shall be final 2 . 

333 . Nothing in section 331 or 332 applies to a person 
to whom the judgment-debtor has transferred the property 
after the institution of the suit in which the decree is 
made. 

334 . If the purchaser of any immoveable property sold in 
execution of a decree be resisted or obstructed by the judg- 
ment-debtor or any one on his behalf in obtaining possession 
of the property, the provisions of this chapter relating to 
resistance or obstruction to a decree-holder in obtaining* 
possession of the property adjudged to him shall be ap- 
plicable 3 . 

335 . If the purchaser of any such property is resisted 
or obstructed by any person other than the judgment-debtor 
claiming in good faith a right to the present possession 
thereof, or if, in delivering possession thereof, any such 
person is dispossessed, the Court, on the complaint of the 
purchaser or the person so dispossessed, shall inquire into the 
matter of the resistance, obstruction or dispossession, as the 
case may be, and pass such order thereon as it thinks fit 4 . 


1 8 Mad. 82. 

3 Neither art. 11 nor art. 13 of the 

second schedule to the Limitation Act 
applies to such suits, 8 Mad. 82.. 

A suit under sec. 322 does not lie 
in a provincial Court of Small Causes, 


Act IX of 1887, sched. II. 

3 13 Suth. Civ. R. 467. 

4 7 Suth. Civ. R. 87 : 19 ibid. 219. 
The power to apply under this para- 
graph does not, of course, bar a suit 
to recover possession, 10 Mad. 53. 
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The party against whom such order is passed may 1 * 3 institute 
a suit to establish the right which he claims to the present 
possession of the property; hut, subject to the result of such 
suit, if any, the order shall be final 


/. — Of Arrest and Imprisonment . 

336. A judgment-debtor may be arrested in execution of Place of 
a decree at any hour and on any day 15 , and shall as soon as 
practicable be brought before the Court, and his imprison- imprison- 
ment 4 may be in the civil jail of the district in which the 
Court ordering the imprisonment is situate, or, when such 
jail does not afford suitable accommodation, in any other place 
which the Local Government may appoint for the confinement 
of persons ordered by the Courts of such district to be im- 
prisoned : 

Provided as follows : — 

(«) for the purpose of making an arrest under this section, Arrest, 
no dwelling-house shall be entered after sunset or before 
sunrise, and no outer door of a dwelling-house shall be broken 
open. But, when the officer authorised to make the arrest 
has duly gained access to any dwelling-house, he may un- 
fasten and open the door of any room in which lie has reason 
to believe the judgment-debtor is to be found : provided that, 
if the room be in the actual occupancy of a woman who is 
not the judgment-debtor, and who according to the customs 
of the country does not appear in public”, the officer shall 
give notice to her that she is at liberty to withdraw ; and, 
after allowing a reasonable time for her to withdraw and 
giving her every reasonable facility for withdrawing, he may 
enter such room for the purpose of making the arrest : 

(i) when the decree in execution of which a judgment- Release ou 
debtor is arrested is a decree for money and the judgment- payment ‘ 
debtor pays the amount of the decree and the costs of the 


1 within one year from the date of 

the order, Act XV of 1877, sched. II, 
no. 11. 

3 It may, however, be revised by 
the High Court under sec. 622, 6 All. 
172, following 7 Bom. 341. 

3 e.g. Sunday, 4 Mad. H.C. Rulings, 
Ixii, a case in the mufassal. The 


Lord’s Day Act, which was held to be 
in force in the Presidency towns, was 
repealed by Act X of 1877. 

♦ under sec. 342 ; see 1 1 Cal. 458. 

5 If she is the judgment-debtor he 
is bound to go in at once and arrest 
her, 7 Cal. 19, 21. 
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arrest to the officer arresting* him, such officer shall at once 
release him. 

The Local Government may, by notification published in 
the official Gazette l , direct that, whenever a judgment-debtor 
is arrested in execution of a decree for money and brought 
before the Court under this section, the Court shall inform 
him that he may apply under chapter XX to be declared an 
insolvent, and that he will be discharged if he has not com- 
mitted any act of bad faith regarding the subject of his ap- 
plication and if he places all his property in possession of a 
receiver appointed by the Court. 

If after such publication the judgment-debtor express his 
intention so to apply, and if he furnish sufficient security 
that he will appear when called upon, and that he will within 
one month apply under section 344 to be declared an insol- 
vent, the Court shall release him from arrest 2 : 

But if he fails so to apply, the Court may either direct the 
security to be realised or commit him to jail in execution of 
the decree. 

In the case of a surety such security may be realised in 
manner provided by section 253. 

Warrant 337 . Every warrant for the arrest of the judgment-debtor 
to'direct* s ^ ia ^ direct the officer entrusted with its execution to bring 
judgment- him before the Court 3 with all convenient speed 4 , unless the 
be brought amount which he has been ordered to pay, together with the 
U P- interest thereon and the costs, if any, to which he is liable, 

be sooner paid 5 . 


1 S ee Fort St. George Gazette, Parti, 
23 Oct. 1877, p.652; Bombay Govern- 
ment Gazette , Part I, 22 Nov. 1877, 
p. 998 : Calcutta Gazette, Aug. 1879, 
Part I, p. 809 : N. W. P. and Oudh 
Gazette , 6 Oct. 1877, 1343: PanjiCb 
Notification, No. 3860, dated 3 Oct. 
1877 : Central Provinces Gazette , Oct. 
1877, Part I a, p. 305 : British 
Burma Gazette , Nov. 1878, Part II, 
p. 271. 

2 This clause applies to Small Cause 

Court debtors, 2 Mad. 9. In the 

Presidency towns, where a judgment- 

debtor, arrested in execution of a 


decree of the High Court in its 
original civil jurisdiction and brought 
before the Court under the provisions 
of section 336, expresses his intention 
to file a petition and schedule under 
1 1 & 12 Vic. c. 21, he will be released 
on complying with the conditions of 
that section, 8 Mad. 276. 

Sec. 336 does not apply to judg- 
ment-debtors committed to jail. As 
to them see sec. 341. 

3 11 Cal. 52 7. 

4 Bourke, O. C. J. 59. 

5 See form, sched. IV, no. 154. 
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338. The Local Government may, from time to time, pro- Scales of 
•scribe scales, graduated according to rank, race and nation-""^* 
ality, of monthly allowances payable for the subsistence of Iowrikw. 
judgment-debtors b 

339. No judgment-debtor shall be arrested in execution . l moment, 
of a decree unless and until the decree-holder nays into Court 

sucli sum as, having regard to the scales so fixed, the Judge cnw- 
thinks sufficient for the subsistence of the judgment-debtor 
from his arrest until he can be brought before the Court. 

^ hen a judgment-debtor is committed to jail in execution 
of a decree, the Court shall fix for his subsist ('nee such 
monthly allowance as he may be entitled to according to 
the said scales, or, where no such scales have been fixed, as 
it considers sufficient with reference to the class to which he 
belongs. 

The monthly allowance fixed by the Court shall be supplied 
by the party on whose application the decree has been exe- 
cuted, by monthly payments in advance before the first day 
of each month 

The first payment shall be made to tin* proper officer of 
the Court for such portion of the current month as remains 
unexpired before the judgment-debtor is committed to jail, 
and the subsequent payments (if any) shall he made to the 
officer in charge of the jail 

340. Sums disbursed by the decree-holder for the sub- NulwDt- 

sistence of the judgment-debtor in jail shall he deemed to be to 
costs in the suit : be cost« in 

Provided that the judgment-debtor shall not lx; detained 
in jail or arrested on account of any sum so disbursed. 

341 The judgment-debtor shall be discharged from jail \ Kelea«e of 

*' . judgment* 

(a) on the amount mentioned in the warrant ot committal debtor. 

being paid to the officer in charge of the jail ; or 

1 See notifications by the Local s The provisions of this section as 
G overnment of Madras, Macpherson’s to subsistence-allowances apply to 
Lists, 1884, p. 115: Central Provinces all defendants arrested under chap. 

Gazette, Oct. 1877, Part I a, p. 304: XXXIV. See sec. 482 infra. 

British Burma Gazette , Jan. 1878, 4 The provisions of this section 

! Part II, p. 10 : ibid., Oct. 1878, Pait govern the imprisonment directed 
II, p. 265. under sec. 254, 12 Cal. 657* 

2 5 Bom. Appx. 79, 80. 
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(i h ) on the decree being otherwise fully satisfied ; or 

(c) at the request of the person on whose application he has- 
been imprisoned ; or 

(< (l ) on such person omitting to pay the allowance as herein- 
before directed 1 ; or 

( e ) if the judgment-debtor be declared an insolvent, as 
hereinafter provided ; or 

If) when the term of his imprisonment, as limited by 
section 342 , is fulfilled 2 : 

Provided that, in the second, third and fifth cases men- 
tioned in this section, the judgment-debtor shall not be dis- 
charged without the order of the Court. 

A judgment-debtor discharged under this section is not 
thereby discharged from his debt; but he cannot be re- 
arrested under the decree in execution of which he was im- 


prisoned 3 . 


Imprison- 
ment not 
to exceed 
Bix months, 
When not 
to exceed 
six weeks. 
Endorse- 
ment on 
warrant. 


342. No person sliall be imprisoned in execution of a 
decree for a longer period than six months 4 ; 

or for a longer period than six weeks if the decree be for 
the payment of a sum of money not exceeding fifty rupees 5 . 

343. The officer entrusted with the execution of the war- 
rant 6 shall endorse thereupon the day on, and the manner 


1 When the warrant of commitment 
to jail had been made out, and the de- 
fendant, whilst in confinement in the 
court-house, was discharged owing to 
non-payment of the subsistence-allow- 
ance, he was held to have been ‘ dis- 
charged under this section/ 9 Bom. 
181. 

2 The imprisonment need not be 
continuous, 5 N. VV. P. 220. 

3 4 Mad. H. C. 76. In the execu- 
tion of a decree for an amount payable 
by instalments, the judgment- debtor 
cannot be arrested and imprisoned 

separately for default in the payment 
of each instalment, 7 Bom. 108. Sec. 

341 read in connection with the defini- 

tion of * decree ’ shows that the legis- 
lature intended that he should not be 
imprisoned more than once under the 
same decree. But where, after arrest, 
but before imprisonment, the judg- 


ment-debtor is discharged on account 
of non-payment of subsistence-allow- 
ance, he may be re-arrested under 
the decree, 8 Mad. 21. 

Where a judgment-debtor is dis- 
charged under this section his property 
remains liable to attachment and sale, 
Ben. F. B. 889. 

4 Imprisonment under sec. 481 
becomes, after decree, imprisonment 
in execution of the decree, and the 
imprisonment suffered after that date 
must consequently be taken into con- 
sideration in calculating the period 
of six months mentioned in sec. 342, 
7 Bom. 431. 

5 This section and section 341 do 
not apply to cases of imprisonment 
for contempt of court, 4 Cal. 657. 

0 But see 6 All. 385, where the 
endorsement was made by the naib 
nazir. 



CHAPTER XX. INSOLVENT JUDGMENT-DEBTORS. 605 

in, which it was executed, and, if the latest day specified 
in the warrant for the return thereof has been exceeded, the 
reason of the delay, or if it was not executed, the reason 
why it was not executed, and shall return the warrant with 
such endorsement to the Court. 

If the endorsement is to the effect that such officer is 
unable to execute the warrant, the Court shall examine him 
on oath touching* his alleged inability, and may, if it thinks 
lit, summon and examine witnesses as to such inability, and 
shall record the result. 


CHAPTER XX JA 


OF INSOLVENT JUDGMENT-DEBTORS T . 


344. Any judgment-debtor arrested or imprisoned in exe- 
tion of a decree for money 2 , or against whose property an 
order of attachment has been made in execution of such a 
decree 3 , may apply in writing to be declared an insolvent. 

Any holder of a decree for money may apply in writing 
that the judgment-debtor may be declared an insolvent. 

Every such application shall be made to the District Court 4 
within the local limits of whose jurisdiction the judgment- 
debtor resides or is in custody. 

345. The application, when made by the judgment-debtor, 
shall set forth — 

(a) the fact of his arrest or imprisonment, or that an order 
for the attachment of his property has been made, the Court 
by whose order he was arrested or imprisoned, or by which 
the order of attachment was made, and, where he has 
been arrested or imprisoned, the place in which he is in 
custody ; 

(b) the amount, kind and particulars of his property, and 
the value of any such property not consisting of money; 


1 This chapter applies to debtors on 
the original side of the Presidency 
High Courts, 11 Cal. 45 1 : 8 Mad. 276. 

2 This will cover a decree for com- 
pensation for libel, 11 Cal. 453. 

3 and who has not filed a petition 


of insolvency in a Presidency town, 
under 11 & 12 Vic. c. 21, 21 Suth. 
Civ. R. 185. 

* This includes the Deputy Com- 
missioner of Akyab, 4 Cal. 94. 
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( c ) the place or places in which such property is to be 
found 1 ; 

(d) his willingness to put it at the disposal of the Court ; 

(e) the amount and particulars of all pecuniary claims 
against him ; and 

(f) the names and residences of his creditors, so far as they 
are known to or can be ascertained by him. 

The application, when made by the holder of a decree for 
money, shall set forth the date of the decree, the Court by 
which it was passed, the amount remaining due thereunder, 
and the place where the judgment-debtor resides or is in 
custody. 

346 . The application shall be signed and verified by the 
applicant in manner hereinbefore prescribed for signing and 
verifying plaints. 

347 . The Court shall fix a day for hearing the application, 
and shall cause a copy thereof, with a notice in writing of the 
time and place at which it will be heard, to be stuck up in 
court and served at the applicant's expense — 

where the applicant is the judgment-debtor — on the holder 
of the decree in execution of which he was arrested or im- 
prisoned or the order of attachment was made, or on the 
pleader of such decree-holder, and on the other creditors (if 
any) mentioned in the application : 

where the applicant is the decree-holder — on the judgment- 
debtor or his pleader. 

The Court may, if it thinks fit, publish at the applicant's 
expense the application in such official Gazettes and public 
newspapers as it thinks fit. 

Where the applicant is the judgment-debtor, the Court 
may exempt him from any payments under this section if 
satisfied that he is unable to make them. 

348 . The Court may also, if it thinks fit, cause a like copy 
and notice to be served on any other person alleging himself 
to be a creditor of the applicant or applying for leave to be 
heard on the application. 


1 10 Ben. Appx. 11. 
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349. Where the judgment-debtor is under arrest J , the Powers of 
Court may, pending the hearing under section 350 , order him na u> 
to be immediately committed to jail, or leave him in the dibuT" 1 " 
custody of the officer to whom the service of the warrant was ar * 
entrusted, or release him on his furnishing sufficient security 

that he will appear when called upon 2 . 

350. On the day so fixed, or on any subsequent day to Procedure 
which the Court may adjourn the hearing, the Court shall :it heai ’ iu £* 
examine the judgment-debtor, in the presence of the persons 

on whom such notice has been served or their pleaders, as to 
his then circumstances and as to his future means of payment, 
and shall hear the said decree-holder, the other creditors 
mentioned in the application, and the other persons (if any) 
alleging themselves to be creditors, in opposition to the judg- 
ment-debtor's discharge; and may, if it thinks fit, grant time 
to the said decree-holder and other creditors or persons to 
adduce evidence showing that the judgment-debtor is not 
entitled to be declared an insolvent. 

351. If the Court is satisfied — Deelara- 

(a) that the statements in the application are substantially lohVncy 1 

true 3 ; at)(1 a P- 

, tit . 1 pointmcnt 

( 0 ) that the judgment-debtor lias not, with intent to de- 0 f receiver. 

fraud his creditors, concealed, transferred or removed any part 

of his property since the institution of the suit in which was 

passed the decree in execution of which lie was arrested or 

imprisoned, or the order of attachment w r as made, or at any 

subsequent time 4 * ; 

(<?) that he has not, knowing himself to be unable to pay his 
debts in full, recklessly contracted debts r> or given an unfair 6 


1 i.e. ‘under detention’ or ‘de- 
tained in custody,’ 11 Cal. 459; but 
not committed to jail, 8 Mad. 503. 

2 A bond given under this section 
cannot be enforced summarily, 7 Mad. 
273 - 

3 14 Cal. 691. The burden of proof 
is on the debtor, see 8 Ben. 255, 264. 

4 The concealment etc. must be 

active : the clause does not cover a 
mere omission by the judgment- 

debtor to state his right to demand 


partition of ancestral estate in which 
he is a sharer, 7 All. 445. 

r> Relief may be given to persons, 
who, although knowing that they 
had not the means of paying at 
the time the debt was contracted, 
yet honestly believed, upon reason- 
able grounds, that they would have 
the means of paying eventually, 2 
Mad. 222 
€ 3 AH. 530. 
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preference to any of his creditors by any payment or dis- 
position of bis property; 

(d) that he has not committed any other act of bad faith 
regarding the matter of the application 1 — 

the Court may declare him to be an insolvent 2 , and may 
also, if it thinks fit, make an order 3 appointing a receiver of 
his property, or if it does not appoint such receiver, may dis- 
charge the insolvent. 

If the Court is not so satisfied, it shall make an order 3 re- 
jecting the application 4 . 

352. The creditors mentioned in the application, and the 
other persons (if any) alleging themselves to be creditors of 
the insolvent, shall then 5 produce evidence of the amount and 
particulars of their respective pecuniary claims against liim ; 
and the Court shall by order 3 determine the persons who have 
proved themselves to be the insolvent's creditors and their 
respective debts ; and shall frame a schedule of such persons 
and debts; and the declaration under section 351 shall be 
deemed to be a decree in favour of each of the said creditors 
for their said respective debts 6 . 

A copy of every such schedule shall be stuck up in the 
court-house. 

Nothing in this section shall be deemed to entitle a partner 
in an insolvent firm or, when he has died before the insolvency, 
his legal representative, to prove in competition with the 
creditors of the firm 7 . 


1 i.e, the insolvency and all the 
facts and circumstances material to 
explain the insolvency, 2 Mad. 221 : 
12 Ben. Appx. 12. 

2 If the applicant has not brought 
himself within clauses (a), ( b ), (c) or 
(d) the Court has no discretion on 
othergrounds to reject the application, 

4 All. 337- 

3 That such orders are appealable 
to the High Court, see infra, sec. 588, 
cl. (17), sec. 589, 6 Cal. 168. 

4 Unintentional inaccuracies in the 
statements mentioned in cl. (a) are 
not sufficient grounds for rejection, 7 
All. 295. 

5 This word refers to sequence of 

procedure, not to periods of time or 


dates, 5 All. 269. 

6 Unless the schedule is framed, 
the declaration does not operate as a 
decree, 7 Mad. 318. This section 
imposes a duty upon the creditors 
of the insolvent named in his applica- 
tion and upon the Court. The creditors 
must prove their debts if they intend 
to dispute the insolvent’s statement 
in his application, and, on default, 
the Court ought to frame a schedule 
with reference to the particulars con- 
tained in the application, subject, 
however, to amendment, if necessary, 
under sec. 353, ibid. 

7 This is in accordance with Read 
v. Bailey , 3 App. Ca. 94. 
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353. Any creditor of the insolvent who is not mentioned in Appliea- 
such schedule may apply 1 to the Court for permission to pro- 
duce evidence of the amount and particulars of his pecuniary ulet * 
claims ag*ainst the insolvent, and, in ease the applicant proves 
himself to be a creditor of the insolvent, for an order directing* 
his name to be inserted in the schedule as a creditor for the 
debt so proved. 

Any creditor mentioned in the schedule may apply to the 
Court for an order altering* the schedule so far as regards the 
amount, nature or particulars of his own debt, or to strike 
out the name of another creditor, or to alter the schedule so 
far as regards the amount, nature or particulars of the debt 
of another creditor. 

In the case of any application under this section, the Court, 
after causing such notices as it thinks fit to be served, at the 
applicant's expense, on the insolvent and the other creditors, 
and hearing their objections, if any, may comply with or 
reject the application. 


354. Every order under section 351 shall be published in Effect of 
the local oflicial Gazette and shall operate to vest in the 
Receiver all the insolvent's property (except the particulars Receiver, 
specified in the first proviso to section 266 ), whether set lortli 

in his application or not 2 . 

355. The Receiver so appointed shall give such security as Receiver 
the Court may direct and shall possess himself of. all such HCC ^, r j t y 
property, except as aforesaid ; 

and on his certifying that the insolvent has placed him in J)ig(;hargo 
possession thereof, or has done everything in his power for oHnsol- 
that purpose, the Court may discharge the insolvent open 
such conditions (if any) as the Court thinks lit. 


356. The Receiver shall proceed under the direction of the Duty of 

**■ lleceivei 

Court — 

(a) to convert the property into money : 

( 4 ) to pay thereout debts, fines and penalties (if any) due by 
the insolvent to Government : 


1 within 90 days from the date of a As to after-acquired property, kco 
the publication of the schedule. Act 8 Cal. 55^* 

XV of 1877, sched. II, art. 174. 

VOL. M. 


h V 
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( c ) to pay the said decree-holder's costs : 

(i d ) to discharge according to their respective priorities all 
debts secured by mortgage of the insolvent's property 1 : 

(e) to distribute the balance among the scheduled creditors 
rateably according to the amounts of their respective debts 
and without any preference, 

His right and such Receiver may retain as a remuneration for the 
erati^ Un " P er f° rmance of his duties a commission, to be fixed by the 
Court, not exceeding the rate of five per centum upon the 
amount of the balance so distributed (the amount of the com- 
mission so retained being deemed a distribution), and shall 
Delivery of deliver the surplus, if any, to the insolvent or his legal repre- 
sur P Ius - sentative: 

Provided that, in any local area in which a declaration has 
been made under section 320 and is in force, no sale of im- 
moveable property paying revenue to Government or held or 
let for agricultural purposes shall be made by the Receiver ; 
but, after he has sold the other property of the insolvent, the 
Court shall ascertain (a) the amount required to satisfy the 
claims of the scheduled creditors after deducting the moneys 
already received, ( 5 ) the immoveable property of the insolvent 
remaining unsold, and (cj the incumbrances, if any, existing 
thereon, and shall forward a statement to the Collector con- 
taining the particulars aforesaid ; and thereupon the Collector 
shall proceed to raise the amount so required by the exercise 
of such of the powers conferred on him by sections 322 to 325 
both inclusive, as he thinks fit, and subject to the provisions 
of those sections so far as they may be applicable ; and shall 
hold at the disposal of the Court all sums that may come to 
his hands by such exercise. 

Effect of 357. An insolvent discharged under section 351 or 355 
discharge. g j ia q no £ arres ^ e( J or imprisoned on account of any of the 

scheduled debts. But (subject to the provisions of section 
358) his property, whether previously or subsequently acquired 


1 The receiver ought as a condition and so rank as a judgment-creditor, 
of dealing with mortgaged property The mortgagee’s position is essenti- 

in every case to pay off the mortgage, ally different from that of the un- 

even when the mortgagee has not secured creditor, 7 Bom. 458. 
sought to be placed in the schedule 
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(except the particulars specified in the first proviso to section 
266 and except the property vested in the Receiver), shall, hy 
order of the Court 1 , be liable to attachment and sale 2 until the 
debts due to the scheduled creditors are satisfied to the extent 
of one-third, or until the expiry of twelve years from the date 
of the order of discharge under section 351 or 333. 

358 . If the aggregate amount of the scheduled debts is Declara- 
two hundred rupees or a less sum, the Court may, and in any 

case after the scheduled debts have been satisfied to the extent i* Jis- 
of one-third 3 , or after the expiry of twelve years from the frmn'Tia- 
order of discharge, the Court shall declare the insolvent dis- 
eharged as aforesaid absolved from further liability in respect 
of such debts. 

359 . Whenever at the hearing under section 330, it is Procedure 

proved that the applicant has dlnlmnost 

(a) been guilty, in his application, of any concealment applicant, 
or of wilfully making any false statement as to the debts 
due by him, or respecting the property belonging to him, 
whether in possession or in expectancy, or held for him in 
trust ; 

(/>) fraudulently concealed, transferred or removed any pro- 
perty; or 

(c*) committed any other act of bad faith regarding the 
matter of the application, 

the Court shall, at the instance of any of his creditors, 
sentence him hy order in writing to imprisonment for a 
term which may extend to one year from the date of com- 
mittal. 

Or the Court may, if it think fit, send him to the Magis- 
trate to be dealt with according to law. 

360 . The Local Government may, hy notification in the Inveat- 
official Gazette, invest any Court other than a District Court ™^. of 
with the powers conferred on District Courts hy sections 344 to Courts 
359 (both inclusive) 4 , and the District Judge may transfer to po Wera n f 

1 Such order is appealable to the 4 See Bombay Government Gazette , 

High Court : see infra, sec. 588,01. (17b 22nd Nov. 1877, Part I, p. 998; 11 
sec. 589. Dec. 1879, Part I, p. 975 : Panj£b 

* Ben. F. B. 889. Notifications, No. 3302, dated 10 Sept. 

3 5 All. 258. 1879 ; No. 4123. dated 29 Oct. 1877 : 

u r 2 
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District any Court situate in his district and so invested any case in- 

Transferof ^t^d un ^ er sec ^ on 344 ' 

cases. Any Court so invested may entertain any application under 
section 344 by any person arrested in execution of a decree of 
such Court \ 


Central Provinces Gazette, Oct. 1877, 
Part I a, p. 305 ; Hid., Jan. 1878, 
Part I a, p. 9 ; Hid., May 1879, part 
I A, p. 238; ibid., Jan. 1880, Part I A, 
p. 18 : British Burma Gazette, Oct. 
1879, Part II, p. 2 11 : 4 Cal. 94. 
As to the Courts of Small Causes at 
Ajmer and Beawar, see Gazette of 
Mia, 6 Oct. 1883, Part II, p. 545, 


1 But it cannot entertain an appli- 
cation to be declared an insolvent, 
made by a judgment-debtor whose 
property has been attached, except 
where such application is transferred 
to it by the District Court, 7 Mad. 
51 1 ; and see 8 Bom, 196 and 9 Mad. 

113. 




I 
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PART II. 

OF INCIDENTAL PROCEEDINGS. 


CHAPTER XXI. 


OF THE DEATH, MARRIAflB AN'l) INSOLVENCY OF PARTIES’. 

361 . The death of a plaintiff or defendant shall not cause No abate- 
the suit to abate if the right to sue survives 2 , ]!»rty’» y 

death, if 

Illustrations. right to 

(ft) A covenants with B and C to pay an annuity to B during B \ ie 8ur ‘ 
C s life. B and C sue A to compel payment. B dies before vlveH ‘ 
the decree: the right to sue survives to C, and the suit does 
not almte 3 . 

(b) In the same ease, all the parties die lie fore decree. The 
right to sue survives to the representative of the survivor of B and 
C, and he may continue the suit against A \s representative. 

(c) A sues B for libel. A dies. The right to me does not 
survive, and the suit abates. 

(d) A, a member of a Hindu joint family under the Mitakshara 
law, institutes a suit for partition of the family-property. A dies 
leaving B, a minor son, bis heir. The right to sue survives to B , 
and the suit does not abate 4 . 


1 In this chapter, so far as may be, 
the words * plaintiff/ i defendant ’ and 
‘ suit ’ include i appellant/ 1 respond- 
ent ’ and 1 appeal ’ respectively in pro- 
ceedings arising out of the death 
etc. of parties to an appeal, sec. 582, 
infra. 

2 Cf. Order xvii. r. 1. 

3 Anderson v. Mart indale, 1 East, 

497 - 

4 4 All. 235. Other illustrations 
are : — 

A commits a tort injuriously affect- 
ing 7?’s estate. B sues A for the 
tort, and dies before decree. The 
right to sue survives to B' s repre- 
sentative, and the suit does not abate, 


Tie tyros* v. Grant, 4 C. 1 \ I>. 40. 

A commits a tort on B by which 
yf s estate profits. B sues A for the 
tort. A dies before decree. The right 
to sue A'h representative survives, 
and the suit does not abate, Ashley 
v. Taylor, 10 Oh. D. 768. 

A, the mother of If, a Hindu minor 
under the Mitakshara law, sues on 
B ' s behalf to set aside an alienation, 
by //’» father, of ancestral property. 
B dies. The right to sue does not 
survive to A , and the suit abates, 
4 All. 235. See also 1 Agra, 49 : the 
Succession Act, sec. 268 : and the 
Oontract Act, sec. 37, supra, vol. I, 
pp. 460, 570. 
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362. If there be more plaintiffs or defendants than one, 
and any of them dies, and if the right to sue survives to 
the surviving- plaintiff or plaintiffs alone 1 , or against the 
surviving defendant or defendants alone 2 , the Court shall 
cause an entry to that effect to be made on the record, 
and the suit shall proceed at the instance of the surviving 
plaintiff or plaintiffs, or against the surviving defendant or 
defendants. 

363. If there he more plaintiffs than one, and any of them 
dies, and if the right to sue does not survive to the surviving 
plaintiff or plaintiffs alone, but survives to him or them and 
the leg'al representative of the deceased plaintiff jointly, the 
Court may, on the application 3 of such legal representative, 
enter his name on the record in the place of such deceased 
plaintiff, and the suit shall proceed at the instance of the 
surviving plaintiff or plaintiffs and such legal representative. 

364. If within the time limited by law no application be 
made to the Court by any person claiming to be the legal repre- 
sentative of a deceased plaintiff, the suit shall proceed at the 
instance of the surviving plaintiff or plaintiffs ; 

and the legal representative (if any) of the deceased plaintiff 
shall be made a party and shall be interested in and bound by 
the decree passed in the suit, in the same manner as if the 
suit had proceeded at his instance conjointly with the sur- 
viving plaintiff or plaintiffs. 

365. In case of the death of a sole plaintiff or sole sur- 
viving plaintiff, the Court may, where the right to sue survives, 
on the application 3 of the legal representative 4 of the deceased, 
enter his name in the place of such plaintiff on the record, and 
the suit shall thereupon proceed. 

366. If within the time limited by law no such application 
be made to the Court by any person claiming to be the legal 
representative of the deceased plaintiff, the Court may pass 

1 1 Ben. O. C. J. 42. of a sole plaintiff, if no such applica- 

2 6 Suth. Civ. R. 2. tion is made, the suit abates. But it 

3 within 60 days from the date of may be revived under sec. 371, 5 Cal. 

the plaintiff’s death, Act XV of 1887, 139. 

sched. II, art. 171. Upon the death 4 8 Bom. 241. 
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an order that the suit shall abate 1 2 , and shall, on the application- tentative 
of the defendant award to the defendant the costs which 
he may have incurred in defending' the suit, to be recovered from 
the estate of the deceased plaintiff; 

or the Court may, if it think proper, ou the application 
of the defendant, and upon such terms as to costs or otherwise 
as it thinks fit, pass such other order 3 as it thinks tit for 
bringing in the legal representative of the deceased plaintiff, 
or for proceeding with the suit in order to a final determination 
of the matter in dispute, or for both those purposes 4 5 . 

Explanation . — A certificate of heirship 3 , or a certificate to 
collect debts 6 , does not of itself constitute the person holding it 
the legal representative of the deceased. But when the person 
holding any such certificate obtains thereby property belonging 
to the deceased, he may he treated as a legal representative 
liable in respect of such property 7 . 


367. If any dispute arise as to who is the legal ropre- Dispute a* 
sentative of a deceased plaintiff, the Court may either stay 
the suit until the fact has been determined in another suit, or <»f deceased 
decide at or before the hearing of the suit who shall he 
admitted to he such legal representative for the purpose of pro- 
secuting the suit 8 . 


plaintiff. 


368. If there be more defendants 0 than one, and any of Death of 
them die before decree and the right to sue does not survive K ^ cr ’ ft i 
against the surviving defendant or defendants alone, fondants, 

and also in case of the death of a sole defendant, or sole or of solo, 
surviving defendant where the right to sue survives, v iving, de- 

the plaintiff may make an application 10 to the Court, fcn ' 1: ‘" 1 ' 


1 Such order is appealable, 10 Bom. 

2 20 . 

2 within 6o days from the sixtieth 
day from the date of the plaintili s 
death, Act XV of 1877, ached. II, 
art. 1 7 1 a. 

3 Such order is appealable, sec. 588, 
cl. 08 ). 

4 14 Cal. 757 - 

5 under Bom. Keg. VIII of 1827*. 
4 Bom. H. C., A. C. J. 178. 

6 under Act XXVII of i860: 8 
Suth. Civ. K. 1, col. 2. 

7 Notwithstanding sec. 647 infra, 


secs. 7,63, 365 and 366 are inapplicable 
to execution-proceedings, 3 Bom. 221 : 
3 All. 764, 765 : 6 Ali. 259. 

8 Orders under this section are ap- 
pealable, sec. 588, cl. (18). 

9 Beading sec. 368 with sec. 582, 
it is clear that the word ‘ defendant * 
in the former section includes a re- 
spondent, 7 All. 734, 738: 11 Cal. 
694, 696. 

10 within 60 days from the date of 
the defendant’s death, Act XV of 
1877, sched. II, art. 171 B. 
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specifying* the name^ description and place of abode of any 
person whom* he alleges to be the legal representative of the 
deceased defendant, and whom he desires to be made the 
defendant in his stead. 

The Court shall thereupon enter the name of such re- 
presentative on the record in the place of such defendant T , 

and shall issue a summons to such representative to appear 
on a day to be therein mentioned to defend the suit ; 

and the case shall thereupon proceed in the same manner 
as if such representative had originally been made a de- 
fendant and had been a party to the former proceedings in 
the suit : 

Provided that the person so made defendant may object 
that he is not the legal representative of the deceased de- 
fendant, or may make any defence appropriate to his character 
as such representative. 

When the plaintiff fails to make such application within 
the period prescribed therefor, the suit shall abate, unless he 
satisfies the Court that he had sufficient cause for not making 
the application within such period 2 . 

369. The marriage of a female plaintiff or defendant 
shall not cause the suit to abate, but the suit may notwith- 
standing be proceeded with to judgment, and, where the 
decree is against a female defendant, it may thereupon be 
executed against her alone. 

If the case is one in which the husband is by law liable 
for the debts of his wife, the decree may, with the permission 
of the Court, be executed against the husband also ; and, in 
case of judgment for the wife, execution of the decree may 
with such permission be issued upon the application of the 
husband, where the husband is by law entitled to the subject- 
matter of the decree 3 . 

370. The bankruptcy or insolvency of a plaintiff in any 

1 This does not prevent the Court 2 The provisions of sec. 368 are in- 
from making (under sec. 32) some applicable to the case of the death of 
other person a party, when he a judgment- debtor, 6 All. 259. 
claims, on good prima facie evidence, 3 From the C. L. P. Act, 1852, 

to be the representative of the de- sec. 141. 
ceased respondent, 8 Mad. 300. 
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suit which his assignee or the receiver appointed under bankrupt- 
section 351 might maintain for the benefit, of his creditors poivency 
shall not bar the suit, unless such assignee or receiver declines bars suit, 
to continue the suit and to give security for the «*osts thereof 
within such time as the Court may order 1 . 

If the assignee or receiver neglect or refuse to continue the Procedure 

suit and to give such security within the time so ordered, ™ llon 

*3 J signer tail* 

the defendant may apply for the dismissal of the suit on the tocontinuo 
ground of the plaintiff's bankruptcy or insolvency, and the security. 
Court may dismiss the suit 2 3 and award to the defendant the 
costs which he has incurred in defending the same, to be 
proved as a debt against the plaintiff's estate k 

371 . When a suit abates or is dismissed under this chapter, El feet of 

no fresh suit shall be brought on the same cause of action. diV- 0 " 

But the person claiming to be the legal representative oi m * fiRft b 
the deceased or bankrupt or insolvent plaintiff may apply 4 lor to 
an order to set aside the order for abatement or dismissal ; net aside 
and, if it be proved that he was prevented by any sufficient ^ )} ^ nent 
cause from continuing the suit, the Court shall set aside the miwsal. 
abatement or dismissal upon such terms as to costs or other- 
wise as it thinks tit 5 . 

372 . In other cases 0 of assignment, creation or devolution Procedure 
of any interest pending the suit 7 , the suit may, with the 

leave of the Court, given either with the consent of all parties pending 
or after service of notice in writing’ upon them, and hearing 
their objections 8 , if any, be continued by or against the person 
to whom such interest has come either in addition to or in 


1 12 Bom. II. C. 257: 13 Ruth. 
Civ. R. 47,2. 

2 Orders rejecting applications for 
dismissal are appealable, sec. 5^8, cl. 

(*9t 

3 From, the C. L. P. Act, 1852, sec. 
142, which applies only to actions 
pending when a bankruptcy or insol- 
vency occurs, Stanton v. Collier, 23 
L. J., Q- B. 1 16. 

4 within 60 days from the date of 
the order for abatement or dismissal, 
Act XV of 1S77, sched. II, art. 171 c. 

5 9 Bom. 275. This section does 


not apply to a case in which a de- 
fendant or respondent has died, but 
to tbe case only in which the plaintiff 
or appellant has died or become in- 
solvent, 7 Mad. 196. 

Orders refusing to set aside the 
abatement or dismissal are appealable, 
sec. 588, cl. (20). 

* 8 Cal. 847 : 9 Bom. 1 51. 

7 These words relate to a suit in 
which no final order has been made, 
5 Cal. 731. 

8 Orders disallowing these objec- 
tions are appealable, sec. 588, cl. '21 ;. 
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substitution for the person from whom it has passed, as the 
case may require 1 . 


CHAPTER XXII. 


OF THE WITHDRAWAL AND ADJUSTMENT OF SUITS. 

373 . If, at any time after the institution of the suit, the 
Court 2 is satisfied on the application of the plaintiff {a) that 
the suit must fail by reason of some formal defect, or ( b ) that 
there are sufficient grounds for permitting him to withdraw 
from the suit or to abandon part of his claim with liberty 
to bring a fresh suit for the subject-matter of the suit or in 
respect of the part so abandoned, the Court may grant 
such permission 3 on such terms as to costs or otherwise as it 
thinks fit 4 . 


If the plaintiff withdraw from the suit, or abandon part of 
his claim, without such permission, he shall be liable for such 
costs as the Court may award, and shall be precluded from 
bringing a fresh suit for the same matter or in respect of the 
same part 5 . 

Nothing in this section shall be deemed to authorise the 
Court to permit one of several plaintiffs to withdraw without 
the consent of the others 6 . 


374 . In any fresh suit instituted on permission granted 
under the last preceding section, the plaintiff shall be bound 


1 This section applies to cases 
where neither party to the record 
was alive when the application was 
made, 8 Cal. 837, p. 848, following 

5 Cal. 73 1 - The cases of assignment 
etc. contemplated are those in which 
‘ the person to whom such interest 
has come’ is on the same side of 
the suit as 1 the person from whom it 
has passed,* 5 All. 209. As to 
adding a purchaser 'pendente lite as 
defendant, see 8 Bom. 323. 

2 whether original or appellate. 

3 5 All. 595. 

4 The order permitting withdrawal 
with liberty etc. is not appealable, 

6 All. 211. 


For cases in which permission has 
been granted, see 14 Suth. O. J. 
App. 17: 16 Suth. Civ. It. 100: 
17 ibid. 164 : 20 ibid. 163 : 5 N. W. P. 
116:3 All. 5 2 8. 

The provisions of sec. 373 are not 
affected by the Bengal Tenancy Act, 
VIII of 1885, sec. 37. 

5 But see Bourke, Part VII, p. 
162, where the plaintiff withdrew 
his suit with the defendant’s consent, 
and it was held that he might bring 
a fresh suit. 

6 This section and section 54 are the 
only provisions in the Code which 
justify proceedings analogous to a 
nonsuit, 9 All. 697. 
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by the law of limitation in the same manner as if the first suit 
had not been brought 11 . 

375, IE a suit be adjusted 1 2 wholly or in part by any lawful Compro- 
agreement or compromise, or if the defendant satisfy the l,f 
plaintiff in respect to the whole or any part of the matter 
of the suit, such agreement, compromise or satisfaction shall 
be recorded, and the Court shall pass a decree in accordance 
therewith so far as it relates to the suit 3 , and such decree shall 
be final, so far as relates to so much of the subject-matter 
of the suit as is dealt with by the agreement, compromise or 
satisfaction 


CHAPTER XXIII. S 


OF PAYMENT INTO COURT. 


376. The defendant in any suit to recover a debt or Deposit by 
damages may, at any stage of the suit, deposit in court of amount 
such sum of money as he considers a satisfaction in full of natinfac- 

ti<m of 

the claim. claim. 

377. Notice 4 in writing of the deposit shall be given Notice of 
through the Court by the defendant to the plaintiff, and 

the amount of the deposit shall (unless the Court otherwise 
directs) be paid to the plaintiff 5 * 7 on his application. 

378. No interest shall he allowed to the plaintiff on Interna on 
any sum deposited by the defendant from the date of the f^ow'Vu) 1 


1 This rule applies (see sec. 647; to 
applications for execution, 6 Boin. 

681 : 7 All. 359 * 

a An agreement to take an oath 
at a pagoda by the parties before 
the suit came to a hearing is not 
an 1 adjustment,’ 4 Mad. H. C. 422 : 

2 Mad. 356. 

3 13 Cal. 170. This section pro- 

vides an alternative and more ex- 
peditious course than a separate suit 

for specific performance, which remedy 
still remains open to the parties. The 

matter may be decided on affidavit, 

7 Bom. 304, 308, 309, where an 
reement out of Court, from which 


one of the parties wished to recede, 
was enforced on motion under this sec- 
tion ; see also 8 Mad. 482. In 1 1 Cal. 
250, however, the Court held that sec. 
375 merely covered cases in which all 
parties consent to have the terms 
entered into, carried out, and judg- 
ment entered up. As to an attorney’s 
power to compromise a suit without 
his client’s consent, see 7 Horn. II. G\, 
O. C. ,T. 79. Ah to a vakil’s power 
to admit and assent, 2 Moo. I. A. 
253 : 2N.W.P. 149. 

* See form, sched. IV, no. 155. 

5 or his agent or pleader, sec. 63, 
supra. 
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receipt of such notice, whether the sum deposited be in full of 
the claim or fall short thereof. 

379. If the plaintiff accept such amount only as satisfac- 
tion in part of his claim, he may prosecute his suit for the 
balance : and if the Court decides that the deposit by the de- 
fendant was a full satisfaction of the plaintiff ks claim, the 
plaintiff must pay the costs of the suit incurred after the de- 
posit and the costs incurred previous thereto, so far as they were 
caused by excess in the plaintiff claim 1 . 

If the plaintiff accept such amount as satisfaction in full of 
his claim, he shall present to the Court a statement to that 
effect, and such statement shall be filed and the Court shall 
pass judgment accordingly, and, in directing by whom the 
costs of each party are to be paid, the Court shall consider 
which of the parties is most to blame for the litigation. 

Illustrations. 

(a) A owes B rs. ioo. B sues A for the amount, having made 
no demand for payment and having no reason to believe that the 
delay caused by making a demand would place him at a dis- 
advantage. On the plaint being filed, A pays the money into 
court. B accepts it in full satisfaction of his claim, but the Court 
should not allow him any costs, the litigation being presumably 
groundless on his part, 

(b) B sues A under the circumstances mentioned in Illustration 
(a). On the plaint being filed, A disputes the claim. Afterwards 
A pays the money into court. B accepts it in full satisfaction of 
his claim. The Court should also give B his costs of suit, A’s 
conduct having shown that the litigation was necessary. 

(c) A owes B rs. ioo and is willing to pay him that sum with- 
out -suit. B claims rs. 150 and sues A for that amount. On the 
plaint being filed, A pays rs. 100 into court and disputes only his 
liability to pay the remaining rs. 50. B accepts the rs. 100 in 
full satisfaction of his claim. The Court should order him to j)ay 
A ’ s costs. 

CHAPTER XXIV. 

OP REQUIRING SECURITY FOR COSTS. 

380. If, at the institution or at any subsequent stage 
of a suit, it appears to the Court that a sole plaintiff is, or 

1 This rale qualifies the discretionary power .as to costs conferred on 
the Court by pec. 220, supra. 



CHAPTER XXIV. REQUIRING SECURITY PUR COSTS. 62 I 


(when there are more plaintiffs than one) that all 1 the plaintiffs may be 
are residing 2 out of British India 3 , and that sueh plaintiff 
does not, or that no one of sueh plaintiffs does, possess any plaintiff, 
sufficient immoveable property within British India indepen- 
dent of the property in suit, the Court may, either of its own 
motion or on the application of any defendant, order the 
plaintiff or plaintiffs 4 within a time to be fixed by the order, 
to give security 5 for the payment of all costs incurred and 
likely to be incurred by any defendant 0 . 

381 . In the event of such security not being furnished within Effect of 
the time so fixed, the Court shall dismiss the suit 7 unless the^ 1 ^ 10 
plaintiff or plaintiffs be permitted to withdraw therefrom under security, 
the provisions of section 373. 

382 , Whoever leaves British India under sueh ciremn- Residence 
stances as to afford reasonable probability that he will notj^-^ 
be forthcoming whenever he may be called upon to pay costs hidia. 
shall be deemed to be residing out of British India within the 
meaning of section 380 8 . 

1 J/ Jlormnsyee v. Grey, 10 Q. I». a i.e. substantial security, varying 
1). 13. in amount according to the requirc- 

a under such circumstances as will ments of the case, 3 Cl). I). 62. 

afford reasonable probability that the 6 14 Cal. 533, even though tho 
plaintiff or plaintiffs will not ft be defendant also is residing out ot 
forthcoming when the suit is decided, British India, 1 2 Sutli. Civ. li. 465, 

3 Bom. 229. , * 

3 See Act I of 1868, sec. 2 (supra, 7 This probably moans ‘ dismiss the 

vol. I, p. 488) : 9 Bom. 244. suit as against l fie defendant or de- 

4 A substantial, not a mere nominal, f melanin for the payment of whose 
plaintiff' is meant ; see Pel monte v. costs the security was ordered lo he 
A ynard, 4 C. P. 1 >. 221, 352, where given,’ see Ward v. Ward , n Beav. 
a litigant residing in Hamburgh was 159. The Court should first see that 
for mere convenience made plaintiff in notice of the order requiring security 
an interpleader issue. A defendant has been served on the plaintiff or his 
cannot be compelled to give security pleader, 5 Mad. 265. 

for costs, and this principle applies to * Security for costs may also be re- 
ft shareholder in a company, resident quired where the plaintiff' is a limited 
abroad, who appears to oppose a peti- company with insufficient assets, see 
tion for winding it up, In re Perry Act VI of 1882, sec. 93, « 25 & 26 
dc. Co., 2 Ch. D. 531. Vic. c. 89, see. 69. 


a The judgment (by an obvious clerical error; and the headnote (inadver- 
tently) omits 'not’. 
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CHAPTER XXV.*/ 

OF COMMISSIONS. 


A. — Commissions to Examine Witnesses . 


383. Any Court may 1 in any suit issue a commission 2 for 
the examination on interrogatories or otherwise of persons 
resident within the local limits of its jurisdiction, who are 
exempted under this Code from attending the Court 3 , or who 
are from sickness or infirmity unable to attend it 4 . 

384. Such order may be made by the Court either of its 
own motion, or on the application, supported by affidavit or 
otherwise, of any party to the suit or of the witness to be 
examined 5 . 

385. The commission for the examination of a person who 
resides within the local limits of the jurisdiction of the Court 
issuing the same may be issued to any person whom the Court 
thinks fit to execute the same. 


386. Any Court may in any suit issue a commission for 
the examination of— 

{a) any person resident beyond the local limits of its juris- 
diction ; 

( b ) persons who are about to leave such limits before the 
date on which they arc required to be examined in Court ; and 

(c) civil and military officers of Government who cannot, in 
the opinion of the Judge, attend the Court without detriment 
to the public service. 

Such commission may be issued to any Court, not being 
a High Court or the Court of the Recorder of Rangoon, within 


1 in its discretion, i Hyde, 68: but 
see 15 Suth.Civ. R. 447, where Ainslie 
J. said that the Court should issue a 
commission as a matter of course. 

a See form, sched. IY, no. 156. 

8 The High Court has refused a 
commission to examine a Hindu 
widow aged eleven, 2 Hyde, 152. 

4 As to the precedure in the case of 
prisoners, see Act XY of 1869, secs. 

12-14. 


In England .and probably in India a 
Court of Equity has inherent jurisdic- 
tion to issue a commission to take 
evidence de bene esse, 5 Ben. 253 
note. 

6 That the Court should grant its 
assistance as a matter of course, see 
8 Ben. Appx. 17. But the commis- 
sion should not issue without notice 
to the opposite party, 3 Suth. Civ. R. 
1 47, 1 5°< 
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the local limits of whose jurisdiction such person resides, or to 
any pleader of a High Court whom the Court issuing the 
commission thinks fit to appoint. 

The Court on issuing any commission under this section 
shall direct whether the commission shall be returned to itself 
or to any subordinate Court. 

387 . When any Court to which application is made for the Witmw* 
issue of a commission for the examination of a person residing 
at any place not within British India is satisfied that his British 
evidence is necessary, the Court may issue such commission h ludla ’ 


388 . Every Court receiving a commission for the examina- Court to 

tion of any person shall examine him pursuant thereto. examine 

389 . After the commission has been duly executed 1 2 3 , it Return of 
shall be returned, together with the evidence taken under it, 

to the Court out of which it issued, unless the order for issuing deposi- 
the commission has otherwise directed, in which case the tl0I1N * 
commission shall be returned in terms of such order ; and t he 
commission and the return :j thereto, and the evidence taken 
under it, shall (subject to the provisions of the next following 
section) form part of the record of the suit. 


390 . Evidence taken under a commission shall not he read When fle- 
as evidence in the suit without the consent of the party against, ^ 
whom the same is offered, unless read in 

(a) the person who gave the evidence is beyond the juris- 
diction of the Court, or dead, or unable from sickness or 
infirmity to attend to be personally examined 4 , or exempted 


from personal appearance in Court, or 

(4) the Court in its discretion dispenses with the proof of 
any of the circumstances mentioned in the last preceding 
clause, and authorises the evidence of any person being read 


1 2 Ben. A. C. J. 73 * 

3 That the Commissioner must ad- 
minister the oath to himself as wc*ll 
as to the interpreter (if any), and that 
attorneys may not cross-examine 
before a Commissioner appointed by 
a High Court, see 8 Ben. Appx. 101. 

3 This should show, i°, that the oath 

above mentioned was duly adminis- 


tered, 2°, that the evidence was duly 
recorded, 14 Suth. Civ. K. 269, and, 
3 0 , that it was taken within the period 
allowed. 

4 1 Win. IV, c. 22, sec. 10. It is 
enough if it appears from the deposi- 
tion itself that the deponent is 'be- 
yond the jurisdiction,’ etc., 11 Bom. 
H. C. 132 
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as evidence in the suit, notwithstanding proof that the cause 
for taking, such evidence by commission has ceased at the time 
of reading the same. 

391. The provisions hereinbefore contained as to the execu- 
tion and return of commissions shall apply to commissions 
issued by 

( a ) Courts situate beyond the limits of British India and 
established by the authority of Her Majesty or of the Governor 
General in Council, or 

( b ) Courts situate in any part of the British Empire other 
than British India, or 

(c) Courts of any foreign country for the time being in 
alliance with Her Majesty. 

B. — Co m m is s i ons for Loca l In vesliga lions . 

392. In any suit or proceeding in which the Court deems 
a local investigation to be requisite or proper for the purpose 
of elucidating any matter in dispute T , or of ascertaining the 
market-value of any property, or the amount of any mesne 
profits, or damages or annual nett profits, and the same cannot 
be conveniently conducted by the Judge in person, the Court 
may 2 issue a commission 3 to such person as it thinks fit, 
directing him to make such investigation 4 and to report 
thereon to the Court : 

Provided that, when the Local Government has made rules 
as to the persons to whom such commission shall be issued, the 
Court shall be bound by such rules 5 . 

393. The Commissioner, after such local inspection as he 
deems necessary, and after reducing to writing the evidence 
taken by him, shall return such evidence, together with his re- 
port in writing, signed with his name* to the Court 6 . 

1 such as the physical features of parties of the time when the investi- 

the place in dispute, the identification gation will be made, 1 2 Suth. Civ. K. 

of land depicted in maps with parcels 1 39, 1 40. 

the subject of the suit, the identifica- 5 See Calcutta Gazette , 5 Oct. 
tion of maps with one another by the 1881, Part I, p. 915 : N. W. P. and 

aid of objects found on the land, 4 Oudh Gazette , 10 Jan. 1880, p. 10. 

Ben. Appx. 34. 6 As to fixing a day to hear ob- 

2 in its discretion, 4 Cal. 7 1 8. jections and giving notice to the 

3 See form, sched. IV, no. 157. parties, see 21 Suth. Civ. B. 2. 

4 Notice should be given to the 
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The report of the Commissioner and the evidence taken by Report and 
him (but not the evidence without the report) shall he fo ovi”* 
evidence 1 in the suit 2 and shall form part of the record ; hut »R*;u-o in 
the Court, or, with the permission of the Court, any of the 
parties to the suit, may examine the Commissioner personally Commis- 
in open Court touching* any of the matters referred to him 3 or 
mentioned in his report, or as to the manner in which lie has in 

\ person. 

made the investigation. 

C. — Commissions io examine Accounts. 

304 In any suit in which an examination or adjustment Coimnfc- 

•/ , Hion to 

of accounts is necessary, the Court may issue a commission to examine or 
such person as it thinks fit directing him to make such 
examination or adjustment r \ 

395. The Court shall furnish the Commissioner with such 
part of the proceedings and such detailed instructions as 
appear necessary, 

and the instructions shall distinctly specify whether the 
Commissioner is merely to transmit the proceedings which he 
may hold on the enquiry, or also to report his own opinion on 
the point referred for his examination. 

The proceedings of the Commissioner 0 shall he received in 
evidence in th<T suit, unless the Court has reason to he 
dissatisfied with them, in which case the Court shall direct 
such further inquiry as is requisite 7 . 

1 not conclusive evidence, 17 Suth. 

Civ. K. 270. 

2 And it is sufficient evidence to 
support a decree if it be believed by 
the Court, 6 Suth. Civ. K. 51, P cr 
Peacock C.J. Ah to the weight to 
be attached to such reports, see 3 
Suth. Civ. It. 219. 

3 24 Suth. Civ. It. 342, where the 
report was defective. 

4 See form, sched. IV, no. 157. 

' This section and see. 395 should 

be resorted to when the taking of 
accounts by the J udge would occasion 
waste of public time, 6 Cal. 75^« If 
is not necessary that the consent of 
the parties should be obtained (Ij. R., 

1. I. A. 362', or that the Coin- 

VOL. II. 8 


missioner should be sworn or affirmed, 
3 N. W. P. 232, 233. 

As to the procedure in taking 
accounts, see 6 Cal. 754 : 7 Cal. 654, 
657. A s to the power of the Registrar 
of the High Court to do acts which 
inay be done by a Commissioner under 
this section, see sec. 637 infra. 

c As to the general nature of his 
certificate or report, see 3 Rom. 16 1, 

,r> 7- . . 

7 While the Commissioner b repor 

should have very great weight given 
to it, and not be capriciously deviated 
from, it is not absolutely binding, 6 
Mad. H. C. ?,(), modifying the de- 
cisions in 1 Mad. H. C. 1 and 418, and 
see 6 Bom. If. C., A. C.J. 14°. Vnt 
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1). — Commission to make Partition. 

396. In any suit in which the partition of immoveable 
property not paying revenue to Government appears to the 
Court to be necessary, the Court, after ascertaining* the several 
parties interested in such property and their several rights 
therein, may issue a commission to such persons 1 as it thinks 
fit to make a partition according to such rights. 

The Commissioners 1 shall ascertain and inspect the pro- 
perty, and shall divide the same into as many shares as may 
be directed by the order under which the commission issues, 
and shall allot such shares to the parties 2 , and may, if author- 
ised thereto by the said order, award sums to be paid for the 
purpose of equalising the value of the shares 3 . 

The Commissioners shall then prepare and sign a report, or 
(if they cannot agree) separate reports, appointing the share 
of each party, and distinguishing each share (if so directed by 
the said order) by metes and bounds. Such report or reports 
shall be annexed to the commission and transmitted to 
the Court; and the Court, after hearing* any objections which 
the parties may make to the report or reports, shall either 
quash the same and issue a new commission, or (where the 
Commissioners agree in their report) pass a decree in accord- 
ance therewith 4 . 


E. — G en era l Provisions. 

397. Before issuing any commission under this chapter, 
the Court may order such sum (if any) as it thinks reasonable 
for the expenses of the commission to be, within a time to be 


when the Commissioner was empower- 
ed by consent of parties to decide on 
all questions of fact, see L. R., i I. A. 
34 6 - 

1 As the plural includes the singular 
(Act I of 1868, sec. 2, cl. 2), Pontifex 
J, held that there may be only one 
Commissioner, 7 Cal. 318, But the 
clause referred to does not operate 
where there is any repugnancy in the 
context, and the third paragraph of 
sec. 396 clearly intends that there 
shall be at least two Commissioners. 

a In Bengal the Commissioners 


should follow as far as possible the 
rules laid down in Ben. lleg. XIX of 
1814, 17 Sutli. Civ. R. 137. 

3 The principle in these eases is 
that, if the property can be divided 
without destroying the intrinsic value 
of the whole property, or of the shares, 
such division ought to be made. If, 
on the contrary, no division can be 
made without destroying the intrinsic 
value, then a money compensation 
should be given, 10 Cal. 676. 

4 12 Cal. 209. Orders under sec, 
396 are appealable, 12 Cal. 273, 275. 
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fixed by the Court, paid into court by the party at whose 
instance or for whose benefit the commission is issued 1 . 

398 , Any Commissioner appointed under this chapter may, Power* of 
unless otherwise directed by the order of appointment, " libera* 

(a) examine the parties themselves and any witness whom 
they or any of them may produce, and any other person whom 
the Commissioner thinks proper to call upon to give evidence 
in the matter referred to him ; 

( b ) call for and examine documents and other things 
relevant to the subject of inquiry; 

(c) at any reasonable time enter upon or into any land or 
building mentioned in the order. 


399 . The provisions of this Code relating to t lie sum- Attend- 
moning, attendance and examination of witnesses, and to the 
remuneration of, and penalties to be imposed upon, witnesses, witnesses 
shall apply to persons required to give evidence or to produce 
documents under this chapter, whether the commission in B ‘ ollcr * 
execution of which they are so required has been issued by 
a Court situate within, or by a Court situate beyond, the 
limits of British India. 

For the purposes of this section, the Commissioner sliall l>c 
deemed to be a Court of Civil Judicature. 


400 . Whenever a commission is issued under this chapter, Court to 
the Court shall direct that the parties to the suit shall appear ti,« t., 
before the Commissioner in person or by their agents «r 


pleaders. eioncr. 

If the parties do not so appear 2 the Commissioner may pro- Procedure 

t ex part e. 

ceed ex parte a . 


1 The remuneration of a Commis- 
sioner appointed to examine accounts 
should, as a rule, be a definite amount 
and not a monthly allowance. The 

Code does not seem to authorise the 
dismissal of a suit on refusal or failure 
of a party to pay the sum ordered 
under sec. 397 » 3 ^ a< P 2 59 * And it 


has been decided in Calcutta (TJourke, 
O. C. J . 24) that the Commissioners 
under a commission to make partition 
have no lien on the return for their 
fees. See Young v. Sutton , 2 V. & 

13 . 365- 

2 6 Suth. Civ. 1 C 130. 

3 Marshall, 139. 
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SUITS BY PAUPERS. 

401 . Subject to the following rules, any suit may be 
brought 1 by a pauper. 

Explanation . — A person is a c pauper 3 when he is not 
possessed of sufficient means to enable him to pay the fee pre- 
scribed by law for the plaint in such suit, or, where no such 
fee is prescribed, when he is not entitled to property worth one 
hundred rupees other than his necessary wearing apparel and 
the subject-matter of the suit 2 . 

402 . No suit shall be brought by a pauper to recover com- 
pensation for loss of caste, libel, slander, abusive language or 
assault. 


403 . The application for permission to sue by a pauper 
shall be in writing, and shall contain the particulars required 
by section 50 in regard to plaints in suits : a schedule of any 
moveable or immoveable property belonging to the petitioner, 
with the estimated value thereof, shall be annexed thereto ; 
and it shall be signed and verified in the manner hereinbefore 
prescribed for the signing and verification of plaints. 

404 . Notwithstanding anything contained in section 36, 
the application shall be presented to the Court by the ap- 


1 The Court may allow a suit not 
originally m$\\txLtod.in formd pauperis 
to be continued in formd pauperis , 
8 Bom. 615, following 2 Cal. 130. 

2 which is presumably out of his 
reach and cannot be used by him to 
carry on his litigation, 10 Bom. 207. 
An executor or administrator may 
therefore sue as a pauper, 7 Mad. 390, 

and see 3 Suth. Misc. 20. Otherwise 
in England, Wms. Exors., 8th ed., 


1938. A minor may sue in formd 
pauperis by his next friend, whether 
such next friend is a pauper or not, 3 
Mad. 3 : n Ben. 373. But in Eng- 
land see Lindsey v. Tyrrell , 24 Beav. 
124, 2 De G. and J. 7. The Court 
should not require a person applying 
for leave to sue as a pauper to raise 
money by mortgaging his claim, 3 
Mad. 249. 
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plicant in person unless he is exempted from appearing in 
Court under section 640 or section 641, in which case the 
application maybe presented by a duly authorised agent- who 
can answ ei all material (picstions relating to the application^ 
and who may be examined in the same maimer as the party 
represented by him might have been examined had such party 
attended in person, 

405. If the application be not framed or presented in the UcjocU..,, 
manner prescribed by sections 403 and 404. the Court shall “ f W 1 2 ’- 

. . cation. 

reject it. 

406. If the application be in proper - form and duly pro- Kxnmina- 

sented, the Judge may, if he thinks fit, examine the petitioner, 
i , -I,, plioant, 

or Ins agent, when the applicant is allowed to appear l>y agent, 

regarding the merits of the claim and the property of the 

applicant. 

When the application is presented by an agent, the Court p mver t„ 
may, if it thinks fit, order that the applicant he examined by ,l I'' 
a commission in the manner in which the examination of an becxwnm- 
absent witness may he taken under the provisions of this Code. ]> ? l ul,,u 

J i mission. 


407. If it appear to the Court Rejection 

(a) that the applicant is not a pauper, or j*/ 

(Ij) that he has, within the two months next before the 
presentation of the application, disposed of any property 
fraudulently or with a view to obtain the benefit of this 
chapter, or 

(e) that his allegations do not show a right to sue in such 
Court 3 , or 

(d) that lie has entered into any agreement with reference 
to the subject-matter of the proposed suit under which any 
other person has obtained an interest in such subject-matter 4 , 
the Court shall reject the application \ 


1 10 Mad. 193: 4 Bom. H. C., 
A. C. J. 91. 

2 who may be a pleader, 15 Suth. 
Civ. R. 198 : 21 ibid. 308. 

3 The Court should not merely as- 
certain whether the ‘right to sue’ 

arose within its jurisdiction : the ap- 
plicant must show that he has a good 


subsisting cause of action, capable of 
enforcement in Court, and calling for 
an answer, and not barred by the 
Limitation Act or any other law, 7 
All. 664. 

4 See an illustration, 9 Born. 371. 

5 The Code does not direct the ap- 
plication to be refused when tho Court 
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Notice of 
day for re- 
ceiving 
evidence of 
applicant’s 
pauperism. 


Procedure 
at hearing. 


Procedure 
if applica- 
tion ad- 
mitted. 


408 . if the Court sees no reason to refuse the application 
on any of the grounds stated in section 407, it shall fix a day 
(of which at least ten days' previous notice shall be given to 
the opposite party and the Government Pleader) for receiving 
such evidence as the applicant may adduce in proof of his 
pauperism, and for hearing any evidence which may be ad- 
duced in disproof thereof. 


409 . On the day so fixed, or as soon thereafter as may be 
convenient, the Court 1 shall examine 2 the witnesses (if any) 
produced by either party, and may cross-examine the applicant 
or his agent, and shall make a memorandum of the substance 
of their evidence 3 . 

The Court shall also hear any argument which the parties 
may desire to offer on the question whether, on the face of the 
application and of the evidence (if any) taken by the Court as 
herein provided, the applicant is or is not subject to any of 
the prohibitions specified in section 407. 

The Court shall then either allow or refuse to allow the 
applicant to sue as a pauper 4 . 

410 . If the application be granted, it shall be numbered 
and registered, and shall be deemed the plaint in the suit, and 
the suit shall proceed in all other respects as a suit instituted 
under Chapter V, except that the plaintiff shall not be liable 
to any court-fee (other than fees payable for service of process) 
in respect of any petition, appointment of a pleader, or other 
proceeding connected with the suit 5 . 


is not satisfied of the existence of 
merits, 4 Mad. 323. The order re- 
jecting the application is not appeal- 
able, 1 All. 745, and see 7 Suth. Civ. 
R. 416, col. 2 : 24 ibid. 62. But it 
may in proper cases be revised by the 
High Court under sec. 622, 7 All. 661, 
or reviewed under sec. 623, 4 Bom. 
4 T 4- 

1 i.e. the Judge himself, 1 Bom. 
H. C. 102. 

2 on any grounds mentioned in 
sec. 407, not merely as to the ques- 
tion of pauperism, 14 Suth. Civ. R. 
281 : 11 Ben. Appx. 2. 


2 So much of this section as relates 
to the making of a memorandum does 
not apply to the High Courts or the 
Chief Court of the Panjjfb in the ex- 
ercise of original civil jurisdiction, sec. 
638 infra, and Act XVIII of 1884, 
sec. 66. 

4 An order made under this section 
refusing leave to sue as a pauper is 
reviewable under sec. 623, 4 Bom. 
414. 

* But he must pay the stamp duty 
and penalty (if any) due in respect of 
a document on which he relies, 10 
Suth. Civ. R. 357. 
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411. If the plaintiff succeed in the suit, the Court shall Ot* when 
calculate the amount of court-fees which would have been 

paid by the plaintiff if he had not been permitted to sue as 
a pauper j and such amount shall be a first charge on the 
subject-matter of the smt b and shall also be recoverable by Recovery 
the Government 1 2 from any party ordered by the decree to 
pay the same, in the same manner as costs of suit are re- 
coverable under this Code 3 . 

412. If the plaintiff fails in the suit, or if he is dis- Procedure 
paupered, or if the suit is dismissed under section 97 or 98, ^faiiT" 
the Court 4 shall order the plaintiff, or any person made, under 
section 32, co-plaintiff to the suit, to pay the court-fees which 
would have been paid by the plaintiff if lie had not been 
permitted to sue as a pauper 5 6 ; 

and if it find that the suit was frivolous or vexatious, it 
may also punish the plaintiff with fine not exceeding one 
hundred rupees, or with imprisonment for a term which may 
extend to a month, or with both G . 

413. An order of refusal made under section 409 to allow Refusal 
the applicant to sue as a pauper shall be a bar to any sub- applicant 
sequent application of the like nature by him in respect of to sue as 
the same right to sue 7 ; but the applicant shall be at liberty* j^rsubgo- 
to institute a suit in the ordinary manner in respect of such 

plication of 

right, provided that lie first pays the costs (it any) incurred like na- 
by Government in opposing his application for leave to sue as ^ ur0, 
a pauper. 

414. The Court may, on motion by the defendant, or by Dispau* 
the Government Pleader, of which one week's notice in 1>enng * 


1 1 Bom. 7 : 2 All. 196. 

2 but subject to the limitation-law 
as to applications, 4 Mad, 1 55 : 7 Bom. 
552 : 22 Suth. Civ. R. 512. 

3 An appeal lies from an order 
given by an application on behalf of 
the Government under this section, 
9 All. 64. 

4 having jurisdiction to try the 

suit, 6 Bom. 590. 

6 But see 6 Bom. 590. 

6 The plaintiff, moreover, may, 


under sec. 220, be ordered to pay the 
costs of a successful defendant, 8 Bom. 
577 * 

7 This does not bar a subsequent 
application where the former one is 
dismissed in default of prosecution, 
5 Ben. Appx. 29 ; or is struck off * for 
the present ’ for default by non-appear- 
ance, 4 Agra Misc. App. 1 ; or is 
returned to have the question of pau- 
perism tried by a court of concurrent 
jurisdiction, 6 ]S f . W. 1 \ 225. 
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writing has been given to the plaintiff, order the plaintiff to 
be dispaupered — 

( 0 ) if he is guilty of vexatious or improper conduct in the 
course of the suit ; 

(4) if it appears that his means are such that he ought not 
to continue to sue as a pauper ; or 

(c) if he has entered into any agreement with reference to 
the subject-matter of the suit, under which any other person 
has obtained an interest in such subject-matter. 

Costs. . 415 . The costs of an application for permission to sue as a 

pauper and of an inquiry into pauperism are costs in the suit b 


CHAPTER XXVII. 


SUIT'S BY OR AGAINST GOVERNMENT OR PUBLIC OFFICERS. 


Suita by or 416 . Suits by or against the Government shall be instituted 

Secretary ^y or against (us the case may be) the Secretary of State for 

of State in India in Council 1 2 . 

Council. 

Persona 417 . Persons being ex officio or otherwise authorised to act 
f or Government in respect of any judicial proceeding shall be 
Govern- t deemed to be the recognised agents by whom appearances, 
tiieiit, ac £ s an( [ applications under this Code may be made or done 
on behalf of Government. 


Plaints in 
suits by 
Secretary 
of State in 
Council. 


418 . In suits by the Secretary of State for India in 
Council, instead of inserting in the plaint the name and 
description and place of abode of the plaintiff, it shall be 
sufficient to insert the words f The Secretary of State for 


India in Council/ 


Agent for 
Govern- 


419 . The Government Pleader in any court shall be the 


1 Though this chapter provides only 
for suits to be brought by a pauper, 
the Courts had always as Courts of 
Equity power to allow a defendant to 
defend in formd paujperis ; and this 
power is not taken away by the Code, 
5 Cal. 819. 

2 4 Mad. 344: 6 Bom. 670, 672 
(amendment). As to the period of 
limitation for suits by or on behalf of 


the Government, see infra, Act XY 
of 1877, sched. II, no. 149. That a 
judgment debt due to the Crown or the 
Secretary of State in Council is en- 
titled to precedence in execution, see 
5 Bom. H. C., O f . C. J. 23. 

The Government must be sued 
where the cause of action has arisen, 
1 Mad. H. C. 286 : 1 Hyde 37, 41. 
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agent of the Government for the purpose of receiving pro- went to 
cesses against the said Secretary of State in Council issuing 
out of such court. 


420. The Court, in fixing the day for the said Secretary Appear 
of State in Council to answer to the plaint, shall allow a^^"| ! )y 
reasonable time for the necessary communication with flic Nocretary 
Government through the proper channels, and for the issue Council. H ' 
of instructions to the Government Pleader to appear and 
answer on behalf of the said Secretary of State in Council or 
the Government, and may extend the time at its discretion. 


421. The Court may also, in any case in which the Attend- 
Government Pleader is not accompanied by any person on J WTao nal)le 
the part of the said Secretary of State in Council who may to al '? wer 

1 f / (JllOStlullS 

be able to answer any material questions relating to t he suit, relating to 
direct the attendance of such a person. (j”vofn" lht 

422. Where the defendant is a public ollieer, the Court |‘ u llt ; 
may send a copy of the summons to the head of the ollice m public 
which the defendant is employed, for the purpose of being 
served on him, if it appear to the Court that the summons 
may be most conveniently so served. 


423 If the public officer on receiving the summons con- KxU-n^ion 

/* j ji . j i» * of 1 1 1 1 1 < * to 

siders it proper to make a reference to the (jovernment Indore t . na i,] lM) f. 
answering to the plaint, he may apply to the (hurt to grant 
such extension of the time fixed in the summons as may bedovcm- 
neccssary to enable him to make such reference and to receive 
orders thereon through the proper channel; 

and the Court upon such application may extend the time 
for so long as appears to be requisite. 

424. No suit shall be instituted 1 against the said Secretary ^ticc^ 
of State in Council, or against a public officer 2 in respect of tunning 
an act purporting to be done by him in his official capacity * Sccreta, y 


1 This does not prevent the Court 
from adding (under sec. 3 2 y ^ 1C Secre- 
tary of State in Council as a party, 
9 Cal. 277. 

2 3 All. 20 (Collector acting as 
agent of Court of Wards), and see 
I Bom. 21S. But a nazir appointed 
guardian ad litem of a minor is not a 


1 public officer/ 4 Bom. 638. 

3 The cases in which notice to a 
public officer in required by this 
section arc only those in which he is 
sued for damages for some wrong in- 
advertently or ignorantly committed 
by him in the discharge of his official 
duties, 7 Cal. 499, citing Attorney 
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Coun^l ^ Un ^ ex P^ ra ^ on °f two months 1 next after notice in writ- 
public i n g 2 has been, in the case of the Secretary of State in Council, 
officer. delivered to, or left at the office of, a Secretary to the Local 
Government or the Collector of the District, and, in the case 
of a public officer, delivered to him or left at his office, stating 
the cause of action and the name and place of abode of the 
intending plaintiff ; and the plaint must contain a statement 
that such notice has been so delivered or left 3 . 

Arrests in 425 . No warrant of arrest shall be issued in such suit 
without the consent in writing of the District Judge. 

Applica- 426 . If the Government undertakes the defence of a suit 
Govern- 61 * 6 against a public officer, the Government Pleader, upon being 
T f r furnished with authority to appear and answer to the plaint, 
defence. shall apply to the Court, and upon such application the Court 
shall cause a note of his authority to be entered in the register. 
Procedure 427 . If such application is not made by the Government 

where no ^ 

such appli- Pleader on or before the day fixed in the notice for the 

made 1 defendant to appear and answer to the plaint, the case shall 

proceed as in a suit between private parties, except that the 

defendant shall not be liable to arrest, nor his property to 

attachment, otherwise than in execution of a decree. 

E f Xei bl' ti0n I n a su ^ against a public officer in respect of such 

officers 10 act as aforesaid, the Court shall exempt the defendant from 

from per- appearing in person when he satisfies the Court that he cannot 
sonal ap- | 

pearance. absent himself from his duty without detriment to the public 
service. 


Procedure 
where 
decree 
against 
Govern- 
ment or 
public 
officer. 


429 . When the decree is against the said Secretary of State 
in Council or against a public officer in respect of such act as 
aforesaid, a time shall be specified in the decree within which 
it shall be satisfied ; and, if the decree is not satisfied within 
the time so specified, the Court shall report the case for the 
orders of the Local Government. 


Execution shall not issue on any such decree unless it 


General v. Hackney Local JBoard, vid. supra, vol. I, pp. 487, 489, and 
L. II., 20 Eq. 626, and Theobald v. Young v. Higgon , 6 M. & W. 49. 
Crichmore, 1 B. & Aid. 227. No 2 See 7 Suth. Civ. R. 92, a case 
such notice need be given in a suit under Ben. Act III of 1864, sec. 77. 

for breach of a specific contract. 3 As to the object of such provisions, 

1 Exclusive of the days of serving see 8 Bom. 421. 
the notice and of instituting the suit, 
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remains unsatisfied for the period of three months computed 
from the date of the report. 

V' y 

CHAPTER XXVIII. ^ 


SUITS BY ALIENS AND BY OR AGAINST FOREIGN AND 
NATIVE RULERS. 

430 . Alien enemies residing in British India with the per- when 
mission of the Governor General in Council; and alien friends, ^ nsumy 
may sue in the Courts of British India as if they were subjects 

of Her Majesty l 2 . 

No alien enemy residing in British India without such per- 
mission, or residing in a foreign country, shall sue in any of 
such Courts. 

Explanation . — Every person residing in a foreign country, 
the Government of which is at war with the United Kingdom 
of Great Britain and Ireland, and carrying on business in 
that country without a license in that behalf under the hand 
of one of Her Majesty’s Secretaries of State or of a Secretary 
to the Government of India, shall, for the purpose of the second 
paragraph of this section, be deemed to be an alien enemy 
residing in a foreign country. 

431 . A foreign State may sue in the Courts of British When^ 

India, provided that — state may 

(< 7 .) it has been recognised by Her Majesty or the Governor HU0 - 

General in Council, and 

(4) the object of the suit is to enforce the private rights- 
of the head or of the subjects of the foreign State 3 . 


1 As to prisoners of war see Spare* 
burgh v. Bannniyne , I Bos. & P. 163 : 
Maria v. Hall, 2 ibid. 236. 

2 These rights f do not mean indi- 
vidual rights as opposed to those of 
the body politic or State, but those 
private rights of the State which 
must be enforced in a Court of justice, 
as distinguished from its political or 
territorial rights which must, from 
their very nature, be made the subject 

of arrangement between one State 
and another. They are rights which 
may be enforced by a foreign State 


against private individuals, as dis- 
tinguished from rights which one 
State in its political capacity may 
have as against another State in its 
political capacity,’ 1 1 Calc. 24, per 
Garth C. J., who adds that the rule 
laid down in section 431 is only an 
enactment of that which prevails in 
England. See Emperor of Austria v. 
j Day, 30 L. J.,C’h. 690, 2 Gitb 628: 
United States v. Wagner , L. R., 2 Ch. 
App. 582. . 

3 In England, where ft foreign 
Government is plaintiff, the Court 
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for Princes 
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Suits 

against 

Sovereign 

Princes, 

etc. 


Sovereign 
Princes 
etc. exempt 
from ar- 
rest. 


The Court shall take judicial notice of the fact that a 
foreign State has not been recognised by Her Majesty or by 
the Governor General in Council. 

432. Persons specially appointed by order of Government 
at the request of any Sovereign Prince or ruling Chief 1 , 
whether in subordinate alliance with the British Government 
or otherwise, and whether residing within or without British 
India, to prosecute 6r defend any suit on his behalf, shall be 
deemed to be the recognised agents by whom appearances, 
acts and applications under this Code may be made or done 
on behalf of such Prince or Chief 2 . 

433. Any such Prince or Chief, and any ambassador or 
envoy of a foreign State, may, with the consent of Govern- 
ment certified by the signature of one of its Secretaries (but 
not without such consent), be sued in any competent Court 
not subordinate to a District Court 3 . 

Such consent shall not be given unless — 

(a) the Prince, Chief, ambassador or envoy has instituted a 
suit in such Court against the person desiring to sue him ; or 

( b ) the Prince, Chief, ambassador or envoy, by himself or 
another, trades within the local limits of the jurisdiction of 
such Court; or 

(c) the subject-matter of the suit is immoveable property 
situate within the said local limits and in the possession of the 
Prince, Chief, ambassador or envoy 4 . 

No such Prince, Chief, ambassador or envoy shall be arrested 
under this Code ; and no decree shall be executed against the 
property of any such Prince, Chief, ambassador or envoy unless 
with consent of Government certified as aforesaid 5 . 


will stay proceedings in the action 
until such Government names a proper 
person to make discovery, Republic 
of Costa Rica v. Erlang er, 1 Ch. D. 
171 : Republic of Peru v. Weguelin , 
L. R., 20 Eq. 140. 

1 As to the meaning of ‘ ruling 
chief,’ see i Bom. 418. 

2 This section does not, of course, 
prevent a prince or chief from suing 
in his own name, or through a recog- 
nised agent other than one appointed 


hereunder, 10 Cal. 136. 

3 9 Cal. 535 (Ritja of Hill Tipperah). 

4 A suit for maintenance, which 
seeks to have the maintenance made 
a charge on immoveable property, 
does not fall within this clause, 9 
Cal. 535. 

5 As to the privilege of an indepen- 
dent sovereign prince from suit in 
the courts of British India, see 7 Bom. 
H. C., 0 . C. J. 150. 
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434 . The Governor General in Council may from time to Execution 
time, by notification in the Gazette of India, in 

(a) declare that the decrees of any Civil or Revenue Courts alwesof 
situate in the territories of any Native Prince or State in xZhi"* 
alliance with Her Majesty, and not established by the an- St;ltos - 
thority of the Governor General in Council, may be executed 
in British India as if they had been made by the Courts of 
British India 1 , and 
(/;) cancel any such declaration. 

So long* as such declaration remains in force, the said decrees 
may be executed accordingly 2 . 


CHAPTER XXIX. f * 

SLUTS BY AND AGAINST CORPORATIONS AND COM PAN IKS. 

435 . In suits by a Corporation, or by a Company authorised Nubscrip- 
to sue and be sued in the name of an otlicer or of a trustee. tl01 ! : l,H l 

} verification 

the plaint may be subscribed and vcriiied on behalf of the of plaint. 
Corporation or Company by any director, secretary or other 
principal officer of the Corporation or Company, who is able 
to depose to the facts of the case. 

436 . When the suit is against a Corporation, or against a Service on 
Company authorised to sue and be sued in the name of an 

officer or of a trustee, the summons may be served Company. 

(«) by leaving it at the registered office (if any) of tin* Cor- 
poration or Company, or 

(i (j ) by sending it by post in a letter addressed to such officer 
or trustee at the office (or if there he more offices than one, at 
the principal office in British India) of the Corporation or 
Company, or 

( c ) by giving it to any director, secretary or other principal 
officer of the Corporation or Company ; 

1 Notifications under the corre- tion (which should lie transferred to 

spending section of Act X of 1877 chap, xlix) is the law which would he 
have been issued as to the decrees of applicable thereto if the decree had 
the Courts of Kuch Bilidr and Mysore, been made by a Court in British India, 
MacpherBon, LUt* r 1884, p. 57. 14 Cal. 570. As to suits on foreign 

2 The limitation-law applicable to judgments in Indian Courts, see 6 Mad. 
execution-proceedings under this sec- 191, supra p. 39;,. 
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and the Court may require the personal appearance 1 of any 
director, secretary or other principal officer 2 of the Corporation 
or Company who may be able to answer material questions 
relating to the suit 3 . 


Represen- 
tation of 
benefici- 
aries in 
suits con- 
cerning 
property 
vested in 
trustees, 
etc. 


Joinder of 
executors 
and ad- 
ministra- 
tors. 


Husband 
of married 
executrix. 


CHAPTER XXX. 


SUITS BY AND AGAINST TRUSTEES, EXECUTORS AND 
ADMINISTRATORS. 

437. In all suits concerning property vested in a trustee, 
executor or administrator, when the contention is between the 
persons beneficially interested in such property and a third 
person 4 , the trustee, executor or administrator shall represent 
the persons so interested, and it shall not ordinarily be necessary 
to make them parties to the suit 5 . But the Court may, if it 
thinks fit, order them or any of them to be made such parties 0 . 

438. When there are several executors or administrators, they 
shall all be made parties to a suit against one or more of them : 

Provided that executors who have not proved their testator's 
will, and executors and administrators beyond the local limits 
of the jurisdiction of the Court, need not be made parties. 

439. Unless the Court directs otherwise, the husband of a 
married administratrix or executrix shall not be a party to a 
suit by or against her. 


1 See sec. 107 supra. 

2 An executive engineer of a rail- 
way company is not a * principal 
officer,’ 1 Hyde, 197. 

3 This wouldj apply to a foreign cor- 
poration having a place of business 
and trading in British India, its 
chief officer in British India being 
for the purpose of this section a 1 prin- 
cipal officer.’ See Newby v. Von 
Oppen , L. R., 7 Q. B. 293. As to ser- 
vice on other foreign corporations, see 
above, sec. 89, note. As to the delivery 
of interrogatories to members and 
officers of litigant corporations and 
companies, see sec. 124, supra. As to 
the remedies against a corporation, see 
supra, p. 425. 

4 i.e. between the beneficiaries on 

the one hand and a stranger on the 


other, diamond v. 7 ValJcer, 3 Jur. N. 
S. 686. 

5 In England, where beneficiaries 
are made parties unnecessarily, their 
costs are disallowed, Re Cooper , 20 
Ch. D. 611. 

6 Taken from 15 and 16 Vic. c. 86, 
42, r. 9. Compare the English Order 
xvi. r. 8. The beneficiaries should be 
made parties when the trustees are 
wholly uninterested or have any in- 
terest adverse to that of the benefi- 
ciaries. See L. R., 3 Eq. 373 : L. R., 1 
Ch. App. 327. In suits against the 
legal representative of a deceased 
debtor it is unnecessary to prove that 
assets have come to his hands. It is 
sufficient if there are assets of which 
he may become possessed, 8 Bom. 309. 
As to execution, see sec. 252 supra. 
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CHAPTER XXXI. 


SUITS BY AND AGAINST MINORS AND PERSONS OP UNSOUND 
MIND 1 . 


440. Every suit by a minor 2 shall be instituted 3 in his Minor 
name by an adult person 4 , who in such suit shall be called the ^ 
next friend of the minor 5 , and may be ordered to pay any friend, 
costs in the suit 6 as if he were the plaintiff 7 . Co8t8 * 


441. Every application to the Court on behalf of a minor Applica- 
(other than an application under section 449 ) shall be made 

by his next friend, or his guardian for the suit. behalf. 

442. If a plaint be filed by or on behalf of a minor without Plaint filed 
a next friend, the defendant may apply to have the plaint ^'friend, 
taken off the file, with costs to be paid by the pleader or other 
person by whom it was presented. Notice of such application 

shall be given to such person by the defendant; and the (’oats. 
Court, after hearing his objections, if any, may make such 
order in the matter as it thinks fit 8 * . 


443. Where the defendant to a suit is a minor 6 , the Court 10 , Guardian 

' ad Idem 


1 14 Cal. 209, 210. 

2 See tlie Majority Act, IX of 1875. 
That the rules in Chap, xxxi must be 
strictly followed, see 5 Cal. 453. 

3 Subject to the law of limitation 
applicable to the minor, 7 Cal. 1 37 : 

4 Mad. 119. 

4 He should not be an officer of the 
Court, at least if he may have a direct 
personal interest either in the institu- 
tion or the conduct of the suit, 3 Moo. 
I. A. 329, 345. 

5 No one can be made a next friend 
without his consent, sec. 32 supra. 

6 This is the principal reason for 
appointing a next friend. The costs 
will be allowed out of the infant s 
estate, provided the next friend has 
acted properly. He is not a party, and 
no decree can be passed against him 
personally, 15 Suth. Civ. R. 192. 

7 This section must, where Act XL 

of 1858 is in force, be read together 

with sec. 3 of that Act, 10 Cal. 1 02, 

134. Where a suit is brought in 
violation of the rules in these sec- 


tions, the Court should return the 
plaint in order that the error may b» 
rectified, 10 Cal. 102. The form in 
which the plaintiff should sue may lie, 
* A , the minor son of It deceased, by his 
mother and next friend C/ &o. But 
rc© 1 4. Cal. 159. In 5 Mad. II. C. 435, 
the High Court held that where an 
infant sued without a next friend, 
advantage of the point ‘ must he taken 
by plea or objection.’ As to suits 
by minors in Presidency Small Cause 
Courts, see Act XV of 1882, sec. 3 2 > 
and as to suits on behalf of Govern- 
ment wards in the Central Provinces, 
Act XYII of 1885, sec. 22. 

K This section ‘ refers to a case 
where, on the face of the plaint, it 
appears that it was filed by a person 
who was a minor. It does not con- 
template any enquiry into the question 
of minority/ 13 Cal. 189. 

v Where he is an European British 
subject not domiciled in British India, 
see 7 All. 490. 

5 Mad. H. C. Appx. viii. 
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64O 


on being satisfied of the fact of liis minority, shall appoint a 
proper person 1 to be guardian for the suit for such minor, to 
put in the defence for such minor; and generally to act on his 
behalf in the conduct of the ease 2 . 

A guardian for the suit is not a guardian of person or pro- 
perty within the meaning of the Indian Majority Act, 1875, 
section 3. 

444 . Every order made in a suit or on any application 
before the Court, in or by which a minor is in any way 
concerned or affected, without such minor being represented 
by a next friend or guardian for the suit, as the case may be, 
may be discharged, and, if the pleader of the party at whose 
instance such order was obtained knew, or might reasonably 
have known, the fact of such minority, with costs to be paid 
by such pleader. 

445 . Any person being of sound mind and full age may 
act as next friend of a minor, provided his interest is not 
adverse to that of such minor, and he is not a defendant in 
the suit. 


446 . If the interest of the next friend of a minor is adverse 
to that of such minor, or if he is so connected with a defendant 
whose interest is adverse to that of the minor, as to make it 
unlikely that the minor’s interest will be properly protected 
by him, or if he does not do his duty, or, pending the suit, 
ceases to reside within British India, or for any other sufficient 
cause, application may be made on behalf of the minor or by 
a defendant for his removal ; and the Court (if satisfied of the 
sufficiency of the cause assigned) may order the next friend to 
be removed accordingly. 

447 . Unless otherwise ordered by the Court, a next friend 
shall not retire at his own request without first procuring a 


1 See secs. 456, 457 infra. 

2 This does not empower the Court 
to appoint a person against his will, 
5 Bom. 306. And of course before 
the Court appoints there must be a 
suit in which the minor is a defendant 
1 1 Cal. 405. The want of a formal order 
appointing guardians ad litem is not 
necessarily fatal to the suit, 14 Cal. 


204, 214. But see ibid. 754. The 
section only empowers the guardian to 
act on behalf of the minor defendant 
in the conduct of the case. It should 
declare expressly that service on the 
guardian shall be deemed good ser- 
vice on the minor. See the English 
Order ix. r. 4, and 14 Cal. 204, 215, 
per Wilson J. 
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it person to be put in liis place, and giving security for the 
^osts already incurred. 

The application for the appointment of a new next friend 
shall be supported by affidavit 1 showing the fitness of the 
person proposed, and also that lie lias no interest adverse to 
the minor. 

448. On the death or removal of the next friend of a minor, 
further proceedings shall be stayed until the appointment of a 
next friend in his place. 

449 . If the pleader of such minor omits, within reasonable 
time, to take steps to get a new next friend appointed, any 
person interested in the minor or the matter at issue may 
apply to the Court for the appointment of one, and the Court 
may appoint such person as it thinks lit. 

450. A minor plaintiff, or a minor not a party to a suit on 
whose behalf an application is pending, on coming of age must 
elect whether he will proceed with the suit or application. 

451. If he elects to proceed with it, he shall apply for an 
order discharging the next friend, and for leave to proceed in 
his own name. 

The title of the suit or application shall in such case he 
corrected so as to read thenceforth thus: 

{ A, late a minor, by C. ])., bis next friend, but now of 
full age/ 

452. If he elects to abandon the suit or application 2 , lie 
shall, if a sole plaintiff, or sole applicant, apply for an order 
to dismiss the suit or application on repayment of the costs 
incurred by the defendant or respondent, or which may have 
been paid by his next friend. 

453. Any application under section 451 or section 4 v r ,2 
may be made ex parte ; and it must be proved by affidavit 
that the late minor has attained his full age. 

454. A minor co-plaintiff on coming of age and desiring 
to repudiate the suit must apply to have hi.* name struck out 


Applica- 
tion for ap- 
pointment 
of new 
next 
friend. 

Stay of 
proceed- 
ings <>n 
death ete.of 
next friend. 

A indica- 
tion for ap- 
pointment 
of now next 
friend. 


1 election 
l»y minor 
plaintiff 
on coming 
of age. 
Where he 
elect** to 
proceed. 


Where he 
elects to 
abandon. 
Costs. 


Apj.li- 
cations 
under hh, 

45G 45 2 * 

When 
minor co- 
plaintiff 


1 5 Beav. 31 . 

a on any grounds, apparently, other than those mentioned in sec. 455. 
VOI,. IX. T t 
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coming of 
age desires 
to repudi- 
ate suit. 


Costs. 


When suit 
unreason- 
able or im- 
proper. 


Costs. 


Petition 
for ap- 
pointment 
of guardian 
ad litem. 


Who may 
be guard- 
ian ad 
litem . 


as co-plaintiff; and the Court, if it finds that he is not a 
necessary party, shall dismiss him from the suit on such terms 
as to costs or otherwise as it thinks fit. 

Notice of the application shall be served on the next friend, 
as well as on the defendant ; and it must be proved by affidavit 
that the late minor has attained his full age. The costs of 
all parties of such application, and of all or any proceedings 
theretofore had in the suit, shall be paid by such persons as 
the Court directs 1 . 

If the late minor be a necessary party to the suit the Court 
may direct him to be made a defendant. 

455 . If any minor on attaining majority can prove to the 
satisfaction of the Court that a suit instituted in his name by 
a next friend was unreasonable or improper 2 , he may, if a sole 
plaintiff, apply to have the suit dismissed. 

Notice of the application shall be served on all the parties 
concerned : and the Court, upon being satisfied of such un- 
reasonableness or impropriety, may grant the application, and 
order the next friend to pay the costs of all parties in respect 
of the application and of anything done in the suit 1 . 

456. An order for the appointment of a guardian for the 
suit may be obtained upon application in the name and on 
behalf of the minor or by the plaintiff. Such application must 
be supported by an affidavit verifying the fact that the pro- 
posed guardian has no interest in the matters in question in 
the suit adverse to that of the minor, and that he is a lit person 
to be so appointed. 

Where there is no other person fit and willing to act as 
guardian for the suit, the Court may appoint any of its officers 
to be such guardian : provided that he has no interest adverse 
to that of the minor 3 . 

457 . A co-defendant of sound mind and of full age may 
be appointed guardian for the suit, if he has no interest ad- 

1 Orders under sec. 454, 455^ or 458 2 4 Maddock, 461. 

directing a next friend or guardian ad 3 14 Cal. 214, 215. No one can be 

litem to pay costs are appealable, sec. appointed guardian ad litem against 
588, cl. (22), infra. his will, 5 Bom. 306. 
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verse to that of the minor; but neither a plaintiff, nor a 
married woman 1 , can be so appointed. 

4 : 58 . If the guardian for the suit of a minor defendant Removal 
does not do his duty, or if other sufficient ground he made to of « Uftrd * 
appear, the Court may remove him, and may order him to pay 
such costs as may have been occasioned to any party by his Dost*, 
breach of duty 2 . 

459 . If the guardian for the suit dies pending such suit, Death of 

or is removed by the Court, the Court shall appoint a new tf imrdi « n 
guardian in Ins place. nu. 

460 . When the enforcement of a decree is applied for Guardian 
against the heir or representative, being a minor, of a deceased ad lltcw uf 
party, a guardian for the suit of such minor shall be appointed premia, 
by the Court, and the decree-holder shall serve on such guardian 

notice of such application. judgment- 

461 . No sum of money or other thing shall he received or Before do- 
taken by a next friend or guardian for the suit on behalf of a 
minor, at any time before decree or order, unless he has first not to re- 
obtained the leave of the Court, and given security to if ^ inoney etc. 
satisfaction that such money or other thing shall be duly ac- without 

J .... . leave. 

counted for to, and held for the benefit of, such minor. 

462 . No next friend or guardian for the suit shall, without Next 
the leave of the Court 3 , enter into any agreement or compromise 

on behalf of a minor, with reference to the suit in which he promise 
acts as next friend or guardian. i oftV e. 

Any such agreement or compromise entered into without Compro- 
the leave of the Court 4 shall be voidable against all parties 
other than the minor 5 . voidable. 


1 11 Cal. 733. 

v 8 Bom. 391. This is the ouly 
ease in which the Court can decree 
costs against the guardian of a de- 
fendant, 3 Mad. 263. So far as regards 
costs, this section does not apply to a 
person appointed to act as guardian 
ad litem without his previous assent, 

5 Boin. 306. 

3 i.e. its express sanction, 3 Mad. 

T t 


103 : 9 Cal. 810, not given under 
fraudulent misrepresentation of ma- 
terial facts, 6 Cal. OS 7. 

* This impliedly requires the Court 
to consider whether the proposed com- 
promise shall be sanctioned. Passing 
a decree embodying the alleged com- 
promise is not a substantial compliance 
with section 462. 

6 See 6 Cal. OH 7 : 10 Cal. 357 - 

2 
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Applica- 463 . The provisions contained in sections 440 to 462 (both 
88. 440 to inclusive) shall, mutatis mutandis , apply in the case of persons 
462 to 0 f unsound mind, adjudged to be so under Act No. XXXV of 

persons 

of unsound 1858; or under any other law for the time being- in force 1 , 
mind. 

Wards of 464 . Nothing in sections 44% to 4 6% applies to any minor 
Court. or person of unsound mind; for whose person or property a 
guardian or manager has been appointed by the Court of 
Wards or by the Civil Court under any local law 2 . 


CHAPTER XXXII. 



SUITS BY AND AGAINST MILITARY MEN. 

Officers or 465 . When any officer or soldier actually serving the 
who c* n Hovemment in a military capacity 3 is a party to a suit; and 
not obtain cannot obtain leave of absence for the purpose of prosecuting 
authorise^ 01 c ^ e ^ en( ^ in H suit in person, he may authorise any person 
any person to sue or defend in liis stead. 

defenYfor The authority shall be in writing and shall be signed by 
them. the officer or soldier in the presence of ( a ) his commanding 
officer; or the next subordinate officer; if the party be himself 
the commanding officer; or ( b ) where the officer or soldier 
is serving in military staff* employment; the head or other 
superior officer of the office in which he is employed. Such 
commanding or other officer shall countersign the authority; 
which shall be filed in court. 

When so filed; the countersignature shall be sufficient proof 
that the authority was duly executed; and that the officer 
or soldier by whom it was granted could not obtain leave 
of absence for the purpose of prosecuting or defending the 
suit in person. 

Explanation* — In this chapter the expression ‘ commanding 

1 A guardian ad litem cannot there- he resides, or under whose care he is, 
fore be appointed for a defendant of shall, unless the Court otherwise or- 
unsound mind to whom Act XXXV of ders, be deemed good service on the 
1858 applies, until the latter is ad- lunatic. See the English Order ix. r. 5. 
judged a lunatic under that Act, 6 Mad. 2 e. g. Acts XL of 1858 and XX of 
380. 1861. 

The Code should expressly provide 3 As to non-commissioned officers, or 
that service on the committee etc. of soldiers, in civil employ and outside 
the lunatic, or the person with whom cantonments, see 14 Suth. Civ. R. 231. 
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officer ’ means the officer in actual command for the time 
being of any regiment, corps, detachment or depot to which 
the officer or soldier belongs 

466. Any person authorised by an officer or a soldier to Termn so 
prosecute or defend a suit in his stead may prosecute or do- ^ lh< | i n ^ >a 
fend it in person in the same manner as the officer or soldier personally 
could do if present; or he may appoint a pleader to prose- pWailer!" 1 
cute or defend the suit on behalf of such officer or soldier 2 

467. Processes served upon any person authorised by an Service on 
officer or a soldier, as in section 465, or upon any pleader ^^rised 
appointed as aforesaid by such person to act. for, or on behalf ,,r °n hi* 
of, such officer or soldier, shall he as effectual as if they had 

been served on the party in person or on his pleader. 

468. When an officer or a soldier is a defendant, t lie Service on 
Court shall send a copy of the summons to his commanding ^icrJ.' ,U 
officer for the purpose of being served on him 

The officer to whom such copy is sent, after causing if 
to be served on the person to whom it is addressed, if 
practicable, shall return it to the Court with ilu* written 
acknowledgment of such person endorsed thereon. 

If from any cause the copy cannot he so served, it shall 
be returned to the Court by which it was sent, with in f orma- 
tion of the cause which has prevented the service. 

469. If, in the execution of a decree, a warrant of arrest Kxccuti.m 

or other process is to he executed within the limits of a j„ f. a „ ioTl . 
cantonment, garrison, military station or military bazar, the etc. 

officer (barged with the execution of such warrant or other 
process shall deliver the same to the commanding officer. 

The commanding officer shall hack the warrant, or other 
process with his signature, and, in the ease of a warrant of 
arrest, if the person named therein is within the limits of 
his command, shall cause him to he arrested and deliveied 
to the officer so charged. 

1 See Act V of 1869. jurisdiction could not be cured by 

2 Where a widow, without any producing a written authority in the 
written authority, sued on behalf of Court of second appeal, 0 Mom. H. < 
her son, a sepoy who was absent on A.C. J. 20. 

military service beyond the local 3 10 Mad. 319. As to proof of 
limits, it was held that the defect of service, 9 Men. Appx. 43. 
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CHAPTER XXXIII. 


INTERPLEADER. 


When in- 470 . W hen two or more persons claim adversely to one 
suit maybe ano ^ ier ^ ie same payment or property 1 from another person, 
instituted, whose only interest therein is that of a mere stakeholder 2 and 
who is ready to render it to the right owner 3 , such stake- 
holder may institute a suit of interpleader against all the 
claimants for the purpose of obtaining a decision as to whom 
the payment or property should be made or delivered, and of 
obtaining indemnity for himself : 

Provided that if any suit is pending in which the rights of 
all parties can properly be decided, the stakeholder shall not 
institute a suit of interpleader. 

Plaint in 471 . In every suit of interpleader the plaint must, in 
such suit. a( jdition the other statements necessary for plaints 4 , state — 
(a) that the plaintiff has no interest in the thing claimed 
otherwise than as a mere stakeholder ; 

(£) the claims made by the defendants severally; and 
(<?) that there is no collusion between the plaintiff and any 
of the defendants 5 . 


Payment 472 . When the thing claimed is capable of being paid 
efaimeef in ^° cour ^ or placed in the custody of the Court, the plaintiff 
into Court, must so pay or place it before he can be entitled to any order 
in the suit. 


Procedure 
at first 
hearing. 


473 . At the first hearing the Court may — 

( a ) declare that the plaintiff is discharged from all liability 


1 This probably means only move- 
able property. 

2 It has been held in England that 
a lien for charges and costs is not such 
an interest in the subject-matter as to 
deprive the stakeholder of his right to 
relief, Best v. Hayes, i H. & C. 7*8 ; 

see, too, Attenborough v. St. Katha- 
rine's Dock Co., 3 C. P. D. 450, where 

the stakeholder had issued dock- 

warrants for the property, and Tanner 


v. European Bank , L. II., 1 Ex. 261, 
where he was under a special con- 
tractual obligation to one of the 
defendants. 

3 This assumes that the stakeholder 
is in possession, see Burnett v. Ander- 
son , 1 Mer. 405. 

4 See sec. 50 supra, pp. 493-494* 

5 As to~what is collusion in a stake- 
holder, see Thompson v. Wright, 13 
Q. B. D. 632. 



CHAPTER XXXIII. INTERPLEADER. 647 

to the defendants in respect of the thing claimed, award him 
his costs *, and dismiss him from the suit ; 

or, if it thinks that justice or convenience so require, 

(h) retain all parties until the final disposal of the suit ; 
and, if it finds that the admissions of the parties or other 
evidence enable it, 

(c) adjudicate the title to the thing claimed : or else if may 
(< d ) direct the defendants to interplead one another by filing 
statements and entering into evidence for the purpose of 
bringing their respective claims before the Court, and shall 
adjudicate on such claims 2 3 . 

474. Nothing in this chapter shall be taken to enable When 
agents to sue their principals or tenants to sue their landlords, 

for the purpose of compelling them to interplead with any n»*y in ^i- 
persons other than persons making claim through such prin- pi t . a <ior- 
cipals or landlords 4 . 8nit8 * 

Illustrations. 

(a) A deposits a box of jewels with B as his agent. C alleges 
that the jewels were wrongfully obtained from him by A, and 
claims them from B. B cannot institute an interpleader-suit 
against A and 0. 

(i b ) A deposits a box of jewels with B as his agent. He then 
writes to C for the purpose of making the jewels a security for 
a debt due from himself to C. A afterwards alleges that Cs 
debt is satisfied, and C alleges the contrary, both claim the 
jewels from B. B may institute an interpleader-suit against A 
and (A 

475. When the suit is properly instituted, the Court may charge of 

provide for the plaintiff's costs by giving him a charge on the * 

thing claimed or in some other effectual way. 

476. If any of the defendants in an interpleader-suit is Procedure 
actually suing the stakeholder in respect of the subject of f^Xntls 
such suit, the Court in which the suit against flu* stake- Hiring 
holder is pending shall, on being duly informed by the Court } lo ia^r. 

1 The stakeholder has his costs out 'a. y or ll , are appealable, sec. 58N, 
of the fund [see see. 473, infra], and cl. (27,;, infra. 

the defendant in the wrong has then 5 Hut see Snarl v. Welch, 4 My. A 
to indemnify the defendant entitled to Cr. 305, 320, whore there was doubt 
the fund, Lahrgv. Zeden, L. Jl., 9 Ch. as to who was the stakeholder's prill* 

App. 738, per James L.J. cipal. 

3 Orders under this section, clause 1 Clarke v. fij/uc, 13 VVs. 3 S3 
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which passed the decree in the interpleader-suit in favour of 
the stakeholder that such decree has been passed, stay the 
Costs. proceedings as against him 1 ; and his costs in the suit so stayed 
may be provided for in such suit; but if, and so far as, they 
are not provided for in that suit, they may be added to his 
costs incurred in the interpleader-suit 2 . 




1 That the stakeholder may in 

his interpleader-suit obtain an in- 
junction to stay proceedings against 
him, see Prudential Assurance Co, 


v. Thomas , 3 Ch. App. 74. 

2 Orders under this section arc 
appealable, sec. 588, cl. (23), infra. 
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PART TV. 


PROVISIONAL REM 1 C DIES. 


CHAPTER XXXIV. 



OF ARREST AND ATTACHMENT BEFORE JUDGMENT 1 . 

— Arrest before Judgment. 

477 - If at any stage of any suit, oilier than a suit for the When 
possession of immoveable property, the plaintiff satisfies the 
Court by affidavit or otherwise — tlmtsoou* 

that the defendant, with intent to avoid or delay the 
plaintiff, or to avoid any process of the Court, or to obstruct 
or delay the execution of any decree that may be passed 
against him, 

(a) has absconded or left the jurisdiction of the Court, or 
(//) is about to abscond or to leave the jurisdiction of the 
Court, or 

(r) has disposed of or removed from the jurisdiction of the 
Court his property or any part thereof, or 

that the defendant is about to leave British India under 
circumstances affording reasonable probability that the plaint ill- 
will or may thereby be obstructed or delayed in the execution 
of any decree that may be passed against the defendant in 
the suit 2 , 

the plaintiff may apply to the Court that security he taken 
for the appearance of the defendant to answer any decree that, 
may be passed against him in the suit. 

478 . If the Court, after examining the applicant, and 

making such further investigation as it thinks tit, is satisfied — defendant 

that the defendant, with any such intent as aforesaid, eaulcwhy 

(a) has absconded or left the jurisdiction of the Court, or he nhouhl 
v ' not give 

1 ** infra, sec. 64 *. ' » X I*. .V* ■ ' t r »-«. 7 <*>- «ecunty. 



If de- 
fendant 
fail to 
show cause, 
Court may 
order him 
to make 
deposit or 
give se- 
curity. 


Procedure 
in case of 
application 
by surety 
to be dis- 
charged. 


Procedure 
where de- 
fendant 
fails to 


650 THE CODE OF CIVIL PKOCEDUBE. 

( b ) is about to abscond or to leave tlie jurisdiction of the 
Court, or 

( c ) has disposed of or removed from the jurisdiction of the 
Court his property or any part thereof, or 

that the defendant is about to leave British India under the 
circumstances last aforesaid, 

the Court may issue a warrant 1 to arrest the defendant and 
bring him before the Court to show cause 2 why he should not 
give security for his appearance 3 . 

479 . If the defendant fail to show such cause, the Court 
shall order 4 him either to deposit in court money or other 
property sufficient to answer the claim against him, or to 
give security for his appearance at any time when called 
upon while the suit is pending, and until execution or satis- 
faction of any decree that may be passed against him in the 
suit. 

The surety shall bind himself, in default of such appearance, 
to pay any sum of money which the defendant may be ordered 
to pay in the suit. 

480 . The surety for the appearance of the defendant may 
at any time apply to the Court in which he became such 
surety to be discharged from his -obligation. 

On such application being made, the Court shall summon 
the defendant to appear, or, if it thinks fit, may issue a 
warrant for his arrest in the first instance. 

On the appearance of the defendant, pursuant to the 
summons or warrant, or on his voluntary surrender, the Court 
shall direct the surety to be discharged from his obligation, 
and shall call upon the defendant to find fresh security 5 . 

481 . If the defendant fail to comply with any order under 
section 479 or section 480, the Court may commit him to jail 
until the decision of the suit, or, if judgment be given against 

1 See form, soiled. IV, no. 158. an injury for which he must make 

2 See I Ind. Jur. N. S. 294. compensation, 1 N.W, P. 91. 

3 If a creditor, without reasonable 4 Such orders are appealable, sec. 

or probable cause, procures his debtor 588, cl. (24), infra. 

to be arrested, or his property to be * Orders under this section are 
attached, on mesne process, he inflicts appealable, sec. 588, cl. (24). 
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si 


the defendant, until tlie execution of the decree 1 : provided give *»- 
that no person shall be imprisoned under this section in any 
ease for a longer period than six months, nor for a longer *w«r»ty. 
period than six weeks when the amount or value of the 
subject-matter of the suit does not exceed fifty rupees *. 

Provided that no person shall be detained in prison under 
this section after he has complied with such order. 

482. The provisions of section 339 as to allowances payable Snbsist- 
for the subsistence of judgment-debtors shall apply to all ^mlant* 
defendants arrested under this chapter. united. 


B. — Attachment before Judgment. 

483. If at any stage of any suit the plaintiff satisfies Applioa- 
the Court b) r affidavit or otherwise that the defendant, with 
intent to obstruct or delay the execution of any decree that f«>mrurity 

. , . . . * from tic- 

may be passed against him, fembmt to 

(a) is about to dispose of the whole or any part of his 
property, or to remove the same from the jurisdiction of the 
Court in which the suit is pending, or 

(/>) has quitted the jurisdiction of the Court, leaving therein 
property belonging to him, 

the plaintiff may apply to the Court to call upon the and in 
defendant to furnish security to satisfy any deem* that may f or atuu-h- 
be passed against him in such suit and, on his failing to give m<>nt °f 

1 0 .... ... property. 

such security, to direct that any portion ot Ins property within 
the jurisdiction of the Court 2 shall ho attached until the 
further order of the Court . 


The application shall, un 
specify the property required 
value thereof. 


less the Court otherwise; directs, Content* 
to be attached and the estimated 


484 If the Court, after examining the applicant and Court may 
making any further investigation which it thinks tit, is f cn ,], in t to 
satisfied that the defendant is about to dispose of or remove 
his property, with intent to obstruct or delay the execution ot 8 lmw 
any decree that may be passed against him in the suit or that 


1 See form of order, sched. IV, no. Court, 8 Bom, H.C., 0 . C. J. 29: «S 

I59 . • Ben. 335: 8 Mad. ao. 

2 Sections 483, 484 warrant the 3 See 2 Hyde, 183, where the suit 

attachment before judgment only of had not been actually commenced, 

property within the jurisdiction of the 
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lie lias with such intent quitted the jurisdiction of the Court, 
leaving* therein 1 property belonging* to him, the Court may 
require him, within a time to be fixed by the Court, either to 
furnish security 2 3 in such sum as may be specified in the order 
to produce and place at the disposal of the Court, when 
required, the said property or the value of the sum, or such 
portion thereof as may be sufficient to satisfy the decree, 
or to appear and show cause 4 why he should not furnish 
security. 

The Court may also in the order direct the conditional 
attachment of the whole or any portion of the property 
specified in the application. 

485, If the defendant fail to show cause why he should 
not furnish security, or fail to furnish the security required, 
within the time fixed by the Court, the Court may order 5 
that the property specified in the application, or such portion 
thereof as appears sufficient to satisfy any decree which may 
be passed in the suit, shall be attached 6 . 

If the defendant show such cause or furnish the required 
security, and the property specified in the application or any 
portion of it has been attached, the Court shall order the 
attachment to be withdrawn 7 . 

486, The attachment shall be made in the manner herein 
provided for the attachment of property in execution of a 
decree for money 8 . 

487, If any claim be preferred to the property attached 
before judgment, such claim shall be investigated in the 
manner hereinbefore 9 provided for the investigation of claims 
to property attached in execution of a decree for money. 


1 See note 2, p. 651. 

2 5 Bom. 643. 

3 See form, sched. IV, no. 160, 

4 This may be done after security 
had been furnished, 5 Bom. 643. 

5 See form, sched. IV, no. 16 1. 

6 This section does not enable a 

provincial Court of Small Causes to 

attach immoveable property, see infra 


sched. II, following, in this respect, 
6 Mad. H.C. 91. 

7 Orders under this section are ap- 
pealable, sec. 588, cl. (24). 

8 See forms, sched. IV, nos. 142, 
j 62-165. 

9 Sec. 278 supra, p. 575, and see 2 
Hyde, 22. 
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488. When an order of attachment before judgment is Removal 

passed, the Court which passed the order shall remove the 01 atUoh ' 
attachment whenever the defendant furnishes the security security UU 
required, together with security for the costs of the attach- til- 
men t, or when the suit is dismissed. uiisml. 

489. Attachment before judgment shall not affect the Saving 0 f 
rights, existing prior to the attachment 1 , of persons notj^ 1 ,^ 
parties to the suit 2 , nor bar any person holding a decree against Jl,ul 
the defendant from applying for the sale of the property holders, 
under attachment in execution of such decree 2 . 


490. Where property is under attachment by virtue of Property 
the provisions of this chapter, and a decree is given in favour mu i or 
of the plaintiff, it shall not be necessary to re-attach the cl,a P M 

1 . . J 11 otto bo re- 

property m execution of such decree. attached. 


C. — Compensation for improper Arrest s or Attachments . 

491. If in any suit in which an arrest or attachment has Comju n- 
been effected, it appears to the Court that such arrest 
attachment was applied for on insufficient grounds, <»' 

or if the suit of the plaintiff fails, and it appears to the 
Court that there was no probable ground for instituting the 
suit, 

the Court 4 may, on the application of the defendant, award 
against the plaintiff in its decree such amount, not exceeding 
one thousand rupees, as it deems a reasonable compensation to 
the defendant for the expense or injury caused to him by the 
arrest or attachment : 

Provided that the Court shall not award under this see- IWiso. 
tion a larger amount than it might decree in a suit for com- 
pensation . 

An award under this section shall bar any suit for compen- 
sation in respect of such arrest or attachment A 

1 As to these words (suggested by 3 6 Mad. 11 . C. 1 35 * 

the case in 2 Bom. H. G\, A. C. J. 4 i.e. the Court disposing of the 

146) see 10 Cal. 150, where the opinion case, 3 Suth. Misc. 28. 
of the minority (Garth C.J. and 1 a i Suth. Civ. R. 375 - A» to euch 
Mitter J.) seems correct. suits see 2 N. \V. P. 353 ; 4 N. W. 

a I N. W. P. 185. P. 42. 
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CHAPTER XXXY. 


OF TEMPORARY INJUNCTIONS AND INTERLOCUTORY ORDERS. 

A . — Temporary Injunctions 1 . 

492. If in any suit it is proved by affidavit or otherwise — 
( a ) that any property in dispute in a suit is in danger 2 3 of 

being wasted, damaged or alienated by any party to the suit, 
or wrongfully sold in execution of a decree, or 

(£) that the defendant threatens, or is about, to remove 
or dispose of his property with intent to defraud his creditors 
the Court 4 may by order 5 grant a temporary injunction to 
restrain such act 6 , or give such order for the purpose of staying 
and preventing the wasting, damaging, alienation, sale, re- 
moval or disposition of the property as the Court thinks fit, 
or refuse such injunction or other order 7 . 

493. In any suit for restraining the defendant from com- 
mitting a breach of contract or other injury, whether com- 
pensation be claimed in the suit or not, the plaintiff may, at 
any time after the commencement of the suit, and either before 
or after judgment, apply to the Court for a temporary in- 
junction to restrain the defendant from committing the breach 
of contract 7 or injury complained of, or any breach of con- 
tract or injury of a like kind arising out of the same contract 
or relating to the same property or right 8 . 

The Court may by order grant such injunction on such 
terms as to the duration of the injunction, keeping an 


1 As to perpetual injunctions, see 
the Specific Relief Act, supra, vol. I. 

2 As, for instance, when the defend- 
ant in a suit for a specific sum of 
money expresses his intention of em- 
ploying it in trade, 13 Suth. Civ. R.95. 

3 9 Ail. 497 - 

4 i.e. the Court actually trying the 
suit, 2 Bom. H. C., A. C. J. 98. When 
an appeal is presented its power seems 
to cease, II Cal. 149. 

5 Seeform,sched.IY,no.i66. Orders 

under this section are appealable, sec. 

588, cl. (24). 


6 See an illustration, 14 Ben. 352. 

7 7 All. 550: 12 Cal. 515. Apart 
from the special circumstances which 
determine whether the Court should, 
in its discretion, grant an injunction 
before the hearing of the suit, the same 
general principles must equally apply 
to the granting of a temporary injunc- 
tion as to a perpetual injunction, and 
those principles must, therefore, be 
sought in the Specific Relief Act, 
[supra, vol. I, pp. 983 — 990], 6 Bom. 
279. 

8 See the English Order 1 . r. 12. 
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account, giving security, or otherwise, as the Court thinks lit. 
or refuse the same 1 . 

In case of disobedience, an injunction granted under this 
section or section 492 may be enforced by the imprisonment 
of the defendant for a term not exceeding six months, or the 
attachment of his property, or both 2 . 

No attachment under this section shall remain in force for 
more than one year, at the end of which time, if the de- 
fendant has not obeyed the injunction, the property attached 
may be sold, and out of the proceeds the Court may award to 
the plaintiff such compensation as it thinks fit, and may pay 
the balance, if any, to the defendant. 

494. The Court shall in all eases, except where it appears lk-foro 
that the object of granting the injunction would be defeated 

by the delay, before granting an injunction, direct notice 3 notice to 
of the application for the same to be given to the opposite 
party 4 . 

495. An injunction directed to a Corporation or public injunction 
Company is binding not only 011 the Corporation or Com- 

pany itself, but also on all members and officers ol the mg “» 
Corporation or Company whose personal action it seeks to ulu i () «i,. t . rH . 
restrain. 

496. Any order for an injunction may be discharged, or order fpr 

varied, or set aside by the Court, on application made thereto ,J iy j, 0( |j K 
by any party dissatisfied with sueli order \ ^ 

497. If it appears to the Court that an injunction which romj.cn 
it lias granted was applied for on insufficient grounds, or for ; KM1( . „f 

if, after the issue of the injunction, the suit is dismissed or 
judgment is given against the plaintiff by default or othei- jj c ieut 
wise, and it appears to the Court that there was no probable K r »um»*. 
ground for instituting the suit, 

the Court may, on the application of the defendant, award 


1 Orders under thin section are 
appealable, sec. 588* cl. (24). 

* Be La Hue v. Fortwcue, 2 H. & 
N. 324. 

3 See form, sebed. IV, no. 167. 

4 That a case of irremediable mis- 


chief impending must be made out 
before an ex parte injunction will be 
granted, see 2 Tayl. & 13 . 25, per Peel, 
C. J. 

5 Orders under this section are 
appealable, sec. 588, cl. (24). 
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against the plaintiff in its decree such sum, not exceeding 
one thousand rupees, as it deems a reasonable compensation 
to the defendant for the expense or injury caused to him by 
the issue of the injunction : 

Provided that the Court shall not award under this sec- 
tion a larger amount than it might decree in a suit for com- 
pensation. 

An award 1 under this section shall bar any suit for compen- 
sation in respect of the issue of the injunction 2 . 


B. — Interlocutory Orders. 

498 . The Court may, on the application of any party to 
a suit 3 , order the sale, by any person named in such order, 
and in such manner and on such terms as it thinks fit, of any 
moveable property, being the subject of such suit, which is 
subject to speedy and natural decay 4 . 

499 . The Court may, on the application of any party to a 
suit, and on such terms as it thinks fit, 

(a) make an order for the detention, preservation 5 or inspec- 
tion of any property being the subject of such suit ; 

(/;) for all or any of the purposes aforesaid, authorise any 
person to enter upon or into any land or building in the 
possession of any other party to such suit, and 

(c) for all or any of the purposes aforesaid, authorise any 
samples to be taken, or any observation to be made or experi- 
ment to be tried, which may seem necessary or expedient for 
the purpose of obtaining full information or evidence G . 

The provisions hereinbefore contained as to execution of 


1 This does not, of course, include 
a denial of compensation. 

2 Orders under this section are 
appealable sec. 588, cl. (24). 

3 The application can be made only 
after service of summons on defendant 
and reasonable notice in writing of 
the intention to apply, 7 Mad. 241. 

4 This refers only to things like 

fruit, meat, milk, vegetables. Under 
the corresponding English rule (Order 
1. r. 2) the sale of a horse has been 


ordered, 3 0 . P. D. 316. 

5 e.g. to continue pumping water 
out of a mine, Strelly v. Pearson , 
15 Ch. D. 113. 

6 Under the corresponding English 
rule (Order 1 . r. 3) an order was 
made giving the plaintiff liberty, 
before the hearing, to enter on the 
defendant’s land, and dig up soil 
for the purpose of discovering a drain, 
the subject of the action, Lamb v. 
Beaumont, 53 L. J., Ch. 1111. 
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process shall apply, mutaiis mutandis, to persons authorised to 
enter under this section. 

500 . An application by the plaintiff for an order under A,, plica- 

section 498 or section 499 may be made after notice in ^i ers 

writing to the defendant at any time after service of the "uVr" 

summons. notice. 

An application by the defendant for a like order may be 
made after notice in writing to the plaintiff, and at any time 
after the applicant has appeared. 

501 . When land paying revenue to Government, or a when 
tenure liable to sale, is the subject of a suit, if the party in l‘ art J nm - v 
possession ot such land or tenure neglects to pay the Govern- immediate 
ment-revenue, or the rent due to the proprietor of the tenure, 

as the case may be, and such land and tenure is consequently »nl>joot of 
ordered to be sold, any other party to the suit claiming to 
have an interest in such land or tenure may upon payment of 
the revenue or rent due previously to the sale (and with or 
without security at the discretion of the Court) be put in im- 
mediate possession of the land or tenure ; 

and the Court in its decree may award against the defaulter 
the amount so paid, with interest thereupon at such rate as the 
Court thinks fit, or may charge the amount so paid, with 
interest thereupon at such rate as the Court orders, in any 
adjustment of accounts which may be directed in the decree 
passed in the suit. 

502 . When the subject-matter of a suit is money or some Deposit «.f 
other thing capable of delivery, and any party thereto admits 

that he holds such money or other thing as a trustee for 
another party, or that it belongs or is due to another party, 
the Court may order the same to be deposited in court 1 or 
delivered to such last-named party, with or without security, 
subject to the further direction of the Court 2 . 

1 A defendant ordered to deposit the order, 16 ftuth. Civ. it. 297. 
money due, and failing to do bo, is 2 Orders under this section are 
liable to pay interest from the date of appealable, sec. 588, cl. (24). 


VOI. II. 


V 11 
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CHAPTER XXXVL 

APPOINTMENT OF RECEIVERS. 

503 . Whenever it appears to the Court to be necessary for 
the realisation, preservation or better custody or management 
of any property, moveable or immoveable, the subject of a 
suit 1 , or under attachment, the Court may by order 2 — 

(a) appoint a Receiver of such property, 

and, if need be, 

( b ) remove the person in whose possession or custody the 
property may be from the possession or custody thereof ; 

(c) commit the same to the custody or management of such 
Receiver; and 

(i d ) grant to such Receiver such fee or commission on the 
rents and profits of the property by way of remuneration, and 
all such powers as to bringing 3 and defending suits, and for 
the realisation, management 4 , protection, preservation and 
improvement of the property, the collection of the rents and 
profits thereof, the application and disposal of such rents and 
profits, and the execution of instruments in writing, as the 
owner himself has 5 , or such of those powers as the Court 
thinks fit 


1 A receiver may be appointed 
after decree, where this course is 
necessary or proper, 8 Mad. 229, 
233 - 

The application for an order under 
sec. 503 should state the facts fully, 
Fulton, 90. 

2 See form, Sched. IV, no. 168, ir 
Cal. 496. Mere refusal to make such 
order is not appealable, 6 Mad. 356. 
Otherwise in case of a refusal to 
remove a receiver, 5 Bom. 45. 

The discretion given to High Courts 
and District Courts (sec. 505) by this 
section should be used with the 
greatest care and caution. And a bona 
fide possessor should not be deprived 
of any of the just rights attached to 
his title unless there be some equitable 


ground for interference, 5 All. 561, 
citing Story, Eq. Jur. 

3 The Court may authorise a re- 
ceiver to sue in his own name, 10 Cal. 
733 - 

4 The receiver may employ ser- 
vants and pay their wages in full 
out of the assets ; but they have no 
preferential claim over an attaching 
creditor for wages due before the 
receiver’s appointment, 6 Mad. 138. 

5 i.e. has when the property is 
brought under the orders of the Court, 
provided those powers have not ceased 
by operation of law, 8 Mad. 420. Sec- 
tion 503 must be read with sec. 276. 

0 Orders under this section are 
appealable, sec. 588, cl. (24). 
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Every Receiver so appointed shall — llweivcr’s 

(e) give such security (if any) as the Court thinks lit lul)lUtlC: '* 
duly to account for what he shall receive in respect of the 
property 1 ; 

if) P ass accounts at such periods and in such form as 
the Court directs ; 

(//) pay the balance due from him thereon as the Court 
directs ; and 

(/i) be responsible for any loss occasioned to the properly 
by his wilful default 2 3 or gross negligence. 

Nothing in this section authorises the Court to remove 
from the possession or custody of property under attachment 
any person whom the parties to the suit, or some or one of 
them, have or has not a present right so to remove 11 . 


504. Where the property is land paying revenue to (lovern- When (\>1- 
ment, or land of which the revenue has been assigned orJ^^. ,nay 
redeemed, and the Court considers that the interests of those ^ nt C,\ r 
concerned will be promoted by the management of the Col- 
lector, the Court may appoint the Collector to be Receiver of 
such property. 


505. The powers conferred by this chapter shall be oxer- Cnuits cm 
cised only by High Courts and District Courts : provided that U»i* 

whenever the Judge of a Court subordinate to a District ol,a l >Ur - 
Court considers it expedient that a Receiver should he appointed 
in any suit before him, he shall nominate such person as he 
considers fit for such appointment, and submit such person's 
name, with the grounds for the nomination, to the District 
Court, and the District Court shall authorise such Judge to 
appoint the person so nominated, or pass such othei oidci 
as it thinks fit ;> . 


1 See form of receiver’s bond, Sched. 
IV, no. 169. In England his appoint- 
ment is only inchoate till he gives 
the required security, Edwards v. 

Edward/*, 2 Ch. D. 291. 

3 As to a receiver's position and 
functions, see 6 J>en. 486, 9 334 * 

3 That disobedience to an order of 


a High Court appointing a receiver 
is punishable as a contempt, see 7 
lioin. H. C., 0 . C. J. 17^* 

4 i. e. give such other direction to 
the subordinate J udge. 

» These words give the District 
.] udge full control over the matter of 
the appointment, 7 Cal. 721. 


E U 


2 
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CHAPTER XXXVII. 


REFERENCE TO ARBITRATION. 


506 . If all the parties to a suit desire 1 that any matter in 
difference between them in the suit be referred to arbitration, 
they may, at any time before judgment is pronounced, 
apply,* in person or by their respective pleaders specially 
authorised in writing in this behalf, to the Court 2 3 for an order 
of reference. 

Every such application shall be in writing and shall state 
the particular matter sought to be referred 4 . 

507 . The arbitrator shall be nominated by the parties in 
such manner as may be agreed upon between them. 

If the parties cannot agree with respect to such nomination, 
or if the person whom they nominate refuses to accept the 
arbitration, and the parties desire that the nomination shall 
be made by the Court, the Court shall nominate the arbitrator r \ 

508 . The Court shall, by order 6 , refer to the arbitrator the 
matter in difference 7 which he is required to determine, and 


1 The reference should proceed on 
the recorded and express consent of all 
the parties, and not in the absence of 
it, Marshall, 517; and one not party 
to the submission is not bound by the 
award, L. B., 11 I. A. 20. 

2 This includes an appellate Court, 
see infra sec. 582 : 7 N. W. P. 243 : 3 
Mad. 78 ; but not a Court to which 
issues have been referred under sec. 
566 for trial, 7 All. 523. 

3 and either by the parties in person 
or by their pleaders specially au- 
thorised, 16 Suth. Civ. K. 160. 

4 Unless these terms are complied 


with, jurisdiction does not arise, 6 
Moo. I. A. 155. 

5 The parties must either name the 
arbitrators or consent to the nomina- 
tion of them by the Court. The 
Code gives no authority to the Court 
to force upon a reluctant party the 
decision of any question in the cause 
by arbitrators selected at its discretion, 
10 Moo. I. A. 425-6. Of course the 
Court, before nominating any one, 
should ascertain that he will act, 
Suth. 1864, p. 338. 

6 See form, Sched. IV, nos. 170, 171. 

7 specifying all the points referred. 
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shall fix such time as it thinks reasonable for the delivery of 
the award, and specify such time in the order 1 . 

When once a matter is referred to arbitration, the Court 
shall not deal with it in the same suit 2 3 , except as hereinafter 
provided a . 


509 . If the reference be to two or more arbitrators, pro- When re- 
vision shall be made in the order for a difference of opinion ^twcTor 
among the arbitrators 4 , ^ ore > °y<*er 

(a) by the appointment of an umpire, or for differ- 

(&) by declaring that the decision shall be with the majority, en ? e . of 
if the major part of the arbitrators agree, or 

(c) by empowering the arbitrators to appoint an umpire, or 
(//) otherwise, as may be agreed between the parties ; or, if 
they cannot agree, as the Court determines. 

If an umpire is appointed, the Court shall fix such time as 
it thinks reasonable for the delivery of his award in case he is 
required to act 5 * . 


510 . If the arbitrator, or, where there are more arbitrators Death, in- 
than one, any of the arbitrators, or the umpire, dies, or refuses G , gt^of artd- 
or neglects or becomes incapable to act, or leaves British India trators or 
under circumstances showing that he will probably not return p 
at an early date, the Court may in its discretion 7 either appoint 
a new arbitrator or umpire in the place of the person 8 so dying, 
or refusing, or neglecting, or becoming incapable to act, or 
leaving British India, or make an order superseding the 
arbitration, and in such case shall proceed with the suit l) . 


511 . Where the arbitrators are empowered by the order of Appoint- 
reference to appoint an umpire and fail to do so, any of the unjp i re by 

Court. 


1 When no such time has been fixed 
the award falls to the ground, 6 Moo. 
I. A. 134: 1 Ben. S. N. xiii. Secus 
7N. W. P. 351. 

2 4 All. 546. 

3 10 Bom. 381: 8 All. 548: 10, 
Suth. Civ. R. 398. And neither 
party can revoke the reference, 17 
Suth. Civ. R. 516. 

4 Where no such provision is made 

the award must be made and signed 

by all the arbitrators, 19 Suth. Civ. 

K. 47. 


5 and may extend the time so fixed, 
4 Mad. 31 1. 

6 i. e. consents to act and after- 
wards refuses, 6 Mad. 414, per Innes 
J. That the Court cannot refuse to 
accept the arbitrators’ refusal and 
compel them to act, see 7 All. 20. 

7 I Agra, 109. 

8 One new arbitrator may be ap- 
pointed in place of several arbitrators 
dying, refusing, etc. 

9 10 Bom. 381 : 7 All. 523 : 8 All. 
548. 
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parties may serve the arbitrators with a written notice to 
appoint an umpire; and if, within seven days after such notice 
has been served, or such further time as the Court may in each 
case allow, no umpire be appointed, the Court, upon the appli- 
cation of the party who has served such notice as aforesaid, 
may appoint an umpire. 

512 . Every arbitrator or umpire appointed under section 
509, section 510 or section 51 1 shall have the like powers 
as if his name had been inserted in the order of reference. 

513 . The Court shall issue the same processes to the parties 
and witnesses whom the arbitrators or umpire desire or desires 
to examine, as the Court may issue in suits tried before it. 

Persons not attending’ in accordance with such process, or 
making any other default, or refusing to give their evidence, or 
guilty of any contempt to the arbitrator or umpire during the 
investigation of the matters referred, shall be subject to the 
like disadvantages, penalties and punishments, by order of 
the Court on the representation of the arbitrator or umpire, 
as they would incur for the like offences in suits tried before 
the Court. 

514 . If, from the want of the necessary evidence or infor- 
mation, or from any other cause 1 9 the arbitrators cannot com- 
plete the award within the period specified in the order, the 
Court may, if it thinks fit 2 , either grant a further time, and 
from time to time enlarge the period for the delivery of the 
award 3 , or make an order 4 superseding the arbitration, and in 
such case shall proceed with the suit 5 . 

515 . When an umpire has been appointed he may enter on 
the reference in the place of the arbitrators, 

( a ) if they have allowed the appointed time to expire with- 
out making an award, or 

(£) when they have delivered to the Court or to the umpire 
a notice in writing, stating that they cannot agree 0 . 

1 Such as the illness of one of the cl. (25). 

arbitrators, Bourke, 0 . C. J. 359. 5 8 All. 548. 

2 2 Suth. Civ. It. 297. 6 Where an umpire has been ap- 

3 The application for extension and pointed the Court may extend the 

the order thereon should be in writing, time within which the award is to be 
3 Mad. 59. submitted, 4 Mad. 31 1, 

4 Such order is appealable, sec. 588, 



CHAPTER XXXVII. REFERENCE TO ARBITRATION. 663 

516. When an award in a suit has been made, the persons Award to 
who made it 1 shall sign it 2 and cause it to be filed in court 3 , a^TIled 1 
together with any depositions and documents which have 

been taken and proved before them 4 * * ; and notice of the filing 
shall be given to the parties. 

517. Upon any reference by an order of the Court, the Arbitrators 
arbitrators or umpire may, with the consent of the Court, ^ay^tate 
state the award as to the whole or any part thereof in the special 
form of a special case for the opinion of the Court ; and the 

Court shall deliver its opinion thereon ; and such opinion shall 
be added to and form part of the award. 


518. The Court may, by order, modify or correct an Court may, 

n ' on applica- 

award , . . tion, modi - 

(a) where it appears that a part of the award is upon a fy or correct 

matter not referred to arbitration °, provided such part can be 


award in 
certain 


separated from the other part and does not affect the decision cases * 
on the matter referred, or 

( b ) where the award is imperfect in form, or contains any 
obvious error which can be amended without affecting such 
decision 7 . 


519. The Court may also make such order as it thinks fit Order as to 
respecting the costs of the arbitration, if any question arise 
respecting such costs and the award contain no sufficient tion. 
provision concerning them 8 . 


matter When 

award or 


matter 


520. The Court may remit 0 the award or any 
referred to arbitration to the reconsideration of the same 
arbitrators or umpire, upon such terms as it thinks fit, referred to 

, . , n , arbitration 

(a) where the award has left undetermined any ot the may be 

remitted. 


1 be, the arbitrators or umpire. 
Arbitrators cannot delegate their 

authority, 7 Suth. Civ. R. 269, or 
associate a stranger in their proceed- 
ings, 7 N.W.P. 367. * 

3 8 Ben. 128: 1 Mad. H.C. 178. 

3 See 5 Ben. 357 (delivery of award 

to a party). The application that the 

award be filed must be made within 

six months from the date of the award, 

Act XV of 1877, Sched. II, art. 176. 


4 12 Suth. Civ. R. 397. 

s Orders modifying awards are 
appealable, sec. 588, cl. (26). 

6 2 Ben. Appx. 25. 

7 See sec. 522 infra, 8 All. 449. 

* That arbitrators may deal with 
the costs of the reference and award, 
when all matters in difference between 
the partiesin a suit have been referred, 
see 1 Ben. O.C. 144. 

9 2 All. 150 : 14 Suth. Civ. R. 470. 
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matters referred to arbitration, or where it determines any 
matter not referred to arbitration 1 ; 

(1 b ) where the award is so indefinite as to be incapable of 
execution 2 ; 

( c ) where an objection to the legality of the award is 
apparent upon the face of it 3 . 

521. An award ^remitted under section 520 becomes void on 
the refusal of the arbitrators or umpire to reconsider it 4 . But 
no award shall be set aside except on one of the following 
grounds (namely) — 

( а ) corruption or misconduct 5 * of the arbitrator or umpire ; 

(б) either party having been guilty of fraudulent conceal- 
ment of any matter which he ought to have disclosed, or of 
wilfully misleading or deceiving the arbitrator or umpire ; 

(c) the award having been made after the issue of an order 
by the Court superseding the arbitration and restoring the 
suit ; 

and no award shall be valid unless made within the period 
allowed by the Court <5 . 

522. If the Court sees no cause to remit the award or 
any of the matters referred to arbitration for reconsideration 
in manner aforesaid, and if no application has been made 
to set aside the award, or if the Court has refused such 
application, 

the Court shall, after the time for making such application 7 
has expired, proceed to give judgment according to the award, 


1 3 Mad. 68. 

3 An award must be construed by 
looking to its language, not by help 
of the oral evidence of the arbitrators, 
3 N. W. P. 1 1 7. 

3 2 All. 181, 1S6. Applications that 
awards be remitted under this section 
must, it seems, be made within ten 
days after the award has been filed, 

2 Ind. Jur. N, S. 16, cited by O’K. 

490. 

4 7 Suth. Civ. R. 406. 

5 i. e. legal, not moral, misconduct, 
9 All. 253, 264, following Russell, 

6th ed. 677. Refusal to reconsider 

an award remitted is misconduct, 


3 Suth. Civ. R. 168: so is signing the 
award without having attended or 
taken any interest in the proceedings, 
22 ibid. 418. 

6 8 All. 543, 548. An order setting 
aside an award is merely interlocutory, 
not subject to appeal, but only to 
revision by an appellate Court, 1 1 
JJal. 174, dissenting from 4 Cal. 231. 
The Allahabad High Court declined 
to revise such an order, 5 All. 293. 

7 i. e. ten days from the day on 
which the award is submitted to the 
Court, Act XV of 1877, Sched. II, 
art. 158. 
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or, if the award has been submitted to it in the form 
of a special case, according to its own opinion on such 
case. 

Upon the judgment so given a decree shall follow, and Decree to 
shall be enforced in manner provided in this Code for the follow * 
execution of decrees. No appeal shall lie from such decree 
except in so far as the decree is in excess of, or not in accord- 
ance with, the award 1 . 

523. When any persons agree in writing 2 that any dif- Agreement 
ference between them 3 shall be referred to the arbitration of arbitraUon 
any person named in the agreement or to be appointed by any ™ a y b e 
Court having jurisdiction in the matter to which the agreement court, 
relates, the parties thereto, or any of them, may apply that 
the agreement be filed in court 4 * * * * 9 . 

The application shall be in writing, and shall be numbered Applica- 
and registered as a suit between one or more of the parties num b er ed 
interested or claiming to be interested as plaintiff or plaintiffs, and^regis* 
and the others or other of them as defendants or defendant, if 
the application have been presented by all the parties, or, if 
otherwise, between the applicant as plaintiff and the other 
parties as defendants. 

On such application being made, the Court shall direct Notice to 
notice thereof to be given to all the parties to the agreement ^ ( ^ g c t ause 
other than the applicants, requiring such parties to show filing, 
cause, within the time specified in the notice, why the agree- 
ment should not be filed. 

1 aB given by the arbitrators, not as 

amended by the Court under see. 518, 

8 All. 449. 

The question whether an appeal 

lies under section 522 against a de- 

cree given in accordance with an award 

depends on whether the award was 

valid and legal, 11 Cal. 41, following 

9 Cal. 905 and 6 All. 174. Section 52 3 
assumes that the conditions existed 
for passing a decree, that is to say, an 
award regularly and properly arrived 
at by arbitrators duly appointed, 6 
Mad. 415. See too 8 All. 449, where 
Mahmud J. held that the words * in 
excess . . . award’ are meant to enable 


the appellate Court to check the im- 
proper use of the power conferred by 
sec. 518. If the Court has, without 
jurisdiction, appointednew arbitrators, 
its decree according to their award 
may be set aside under sec. 622, 6 
Mad. 414. 

2 e - g- by a series of letters. 

3 present or future, 19 C. B. N. S. 
342; L. R., 1 C.P. 671. 

4 The mere pendency of a suit re- 
specting the matters in dispute is not 
of itself a sufficient reason to induce 
the Court to refuse to file the agree- 
ment, 4 Bom. 1. 
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Provisions 
of chapter 
applicable 
to proceed- 
ings under 
oi’der of 
references. 


Filing 
award in 
matter re- 
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without in- 
tervention 
of Court. 

Applica- 

tion 

numbered 
and regis- 
tered. 
Notice to 
parties to 
arbitration. 


If no sufficient cause 1 be shown, the Court may cause the 
agreement to be filed, and shall make an order of reference 
thereon, and may also nominate the arbitrator, when he is 
not named therein and the parties cannot agree as to the 
nomination. 


524. The foregoing provisions of this chapter, so far as 
they are consistent with any agreement so filed 2 , shall be 
applicable to all proceedings under an order of reference 
made by the Court under section 523 , and to the award of 
arbitration and to the enforcement of the decree founded 
thereupon. 

525. When any matter has been referred to arbitration 
without the intervention of a Court of J ustice, and an award 3 
has been made thereon, any person interested in the award 
may apply 4 to the Court of the lowest grade having jurisdiction 5 
over the matter 6 to which the award relates, that the award be 
filed in court. 

The application shall be in writing and shall be numbered 
and registered as a suit between the applicant as plaintiff and 
the other parties as defendants 7 . 

The Court shall direct notice to be given to the parties to 
the arbitration, other than the applicant, requiring them to 


1 In a case on the corresponding 
section (327) of Act VIII of 1859, 
the J udicial Committee thought that 
the words ‘ sufficient cause ’ included 
any substantial objection appearing 
on the face of the award, or founded 
on the misconduct of the arbitrators 
or on any miscarriage in the course 
of the proceedings, or on any other 
ground which would be considered 
fatal to an award on an application 
to the Courts in England, L. R., 3 1 . A. 
213. A mere arbitrary revocation of 
the submission is clearly not ‘sufficient 
cause,’ 12 Moo. I. A. 112. 

2 These words refer to the pro- 

visions of the agreement as to matters 

for which it may lawfully provide, 


but not (e.g.) to a provision excluding 
applications to the Court to set aside 
the award, 6 Mad. 369. 

3 11 Cal. 356. 

4 within six months from the date 
of the award, Act XV of 1877, Sched. 
II, art. 176 : see 21 Suth. Civ. R. 248. 
He may also enforce the award by 
regular suit, 4 Mad. H. C. 119. 

5 2 Bom. H. C. 91. 

6 i. e. the whole matter, 5 Mad. 
H.C. 128. 

7 After being registered the appli- 
cation is a suit for other purposes 
than mere classification, 7 Bom. 320, 
following’ 2 All. 471, but differing 
from 7 Cal. 490. 
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show cause *, within a time specified, why the award should 
not be filed 2 . 

526 . If no ground such as is mentioned or referred to in Filing and 
section 520 or section 521 be shown against the award, the ^ent^f 
Court shall order it to be filed 3 , and such award shall then award, 
take effect as an award made under the provisions of this 
chapter 4 . 

CHAPTER XXXVIII. * *’ 

OF PROCEEDINGS ON AGREEMENT OF PARTIES. 

527 . Parties claiming to be interested in the decision of Power to 
any question or tact or law may enter into an agreement in for Courts 
writing stating such question in the form of a case for the opinion, 
opinion of the Court fl , and providing that, upon the finding of 

the Court with respect to such question, 

(l a ) a sum of money fixed by the parties, or to he determined 
by the Court, shall he paid by one of the parties to the other 
of them ; or 

(l b ) some property, moveable or immoveable, specified in the 
agreement, shall be delivered by one of the parties to the other 
of them ; or 

(c) one or more of the parties shall do, or refrain from doing, 
some other particular act specified in the agreement. 

1 i.e. allege and prove to the satis- 4 The meaning of the last seventeen 

faction of the Court, 6 Bom. 633, words is that the Court, after ordering 
followed in 9 Cal. 575, 11 Cal. 166. the award to be filed, shall do as 
But the Calcutta High Court has directed in sec. 522 ; 2 All. 473. No 
held that it is enough to show by appeal lies against an order under 
affidavit or verified petition that the this section, 9 Bom. 85: 10 Cal. 11 
award is impugned for any of the and 74. The Court has no power to 
reasotis mentioned in sec. 520 or sec. send back the award. But the party 
521 ; 9 Cal. 560. to be benefited can sue on an award 

2 When the Court refuses to file which the Court refuses to file, 9 

the award no appeal lies, 7 Cal. 490 : Bom. 86. Where the objection gives 
6 All. 186. rise to difficult questions, the appli- 

3 The power to file the award in* cant should be left to a regular suit 
eludes the power to inquire if there on the award, 9 Bom. 254, which of 
was a submission to arbitration ; and course may be brought, 8 Mad. 
the question of fact whether the sub- H. C. 81. 

mission was made is, like any other 3 The case must be upon a real, 
question of fact essential to the validity not a hypothetical, state of facts, lle- 
of the award, concluded by the decree, public of Bolivian. National Bolivian 
4 Mad. 319, 320. Navigation Co., 24 W. II. 361. 
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Every case stated under this section shall be divided into 
consecutively numbered paragraphs, and shall concisely state 
such facts and documents as may be necessary to enable the 
Court to decide the question raised thereby 1 . 

528. If the agreement is for the delivery of any property, 
or for the doing, or the refraining from doing, any particular 
act, the estimated value of the property to be delivered, or to 
which the act specified has reference, shall be stated in the 
agreement. 

529. The agreement, if framed in accordance with the 
rules hereinbefore contained, may be filed in the Court which 
would have jurisdiction to entertain a suit, the amount or 
value of the subject-matter of which is the same as the 
amount or value of the subject-matter of the agreement 2 . 

The agreement, when so filed, shall be numbered and regis- 
tered as a suit between one or more of the parties claiming to 
be interested, as plaintiff or plaintiffs, and the other or others 
of them as defendant or defendants ; and notice shall be given 
to all the parties to the agreement, other than the party or 
parties by whom it was presented. 

530. When the agreement has been filed, the parties to it 
shall be subject to the jurisdiction of the Court, and shall be 
bound by the statements contained therein. 

531. The case shall be set down for hearing as a suit insti- 
tuted under Chapter Y, the provisions of which shall apply to 
such suit so far as the same are applicable. 

If the Court is satisfied, after an examination of the parties, 
or after taking such evidence as it thinks fit, 

( a ) that the agreement was duly executed by them, and 

( b ) that they have a bond jirie interest in the question stated 
therein, and 

(c) that the same is fit to be decided, 

it shall proceed to pronounce judgment thereon, in the same 
way as in an ordinary suit, and upon the judgment so given a 
decree shall follow and shall be enforced in the manner pro- 
vided in this Code for the execution of decrees. 

1 For precedents of cases stated ' J not necessarily in the Court of 
under this section see 6 Bom. 43-46 the lowest grade having jurisdiction, 
and 10 Bom. 416. etc. 
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CHAPTER XXXIX. 

OF SUMMARY PROCEDURE ON NEGOTIABLE INSTRUMENTS 1 . 

532 . In any Court to which this section applies all suits institution 
upon bills of exchange, hundis or promissory notes may, in of 8um * . 
case the plaintiff desires to proceed under this chapter, be upon bilig 8 
instituted by presenting a plaint 2 in the form prescribed by °[ c excllailge 
this Code; but the summons shall be in the form contained 
in the fourth schedule hereto annexed, No. 172, or in such 
other form as the High Court may from time to time 
prescribe 3 . 

In any case in which the plaint and summons are in such 
forms respectively, the defendant shall not appear or defend 
the suit unless he obtains leave from a Judge as hereinafter 
mentioned so to appear and defend ; 

and in default of his obtaining such leave or of appearance 
and defence in pursuance thereof, the plaintiff shall be entitled 
to a decree for any sum not exceeding the sum mentioned in 
the summons, together with interest 4 at the rate specified (if 
any) to the date of the decree, and a sum for costs to be fixed 
by a rule of the High Court, unless the plaintiff claims more 
than such fixed sum, in which case the costs shall be ascer- 
tained in the ordinary way, and such decree may be enforced 
forthwith. 

The defendant shall not be required to pay into Court Payment 
the sum mentioned in the -summons, or to give security 1 0 f t ° u ^ L ourt 
therefor, unless the Court thinks his defence not to be prlmd mentioned 
facie sustainable, or feels reasonable doubt as to its good ^ 0 8 n u s m 
faith 5 * * . 

Explanation . — This section is not confined to cases in which 

1 The corresponding English prac- 3 The High Court may extend the 

tice is under Ord. iii. rr. 6, 7, and time within which a defendant in a 

Ord. xiv. r. 1 . In the County Courts suit under this chapter can come in 
the Bills of Exchange Act, 1855, is and obtain leave to defend, 3 Cal. 

still in force. 539. 

a within six months from the time 4 6 Mad. H. C. 257. 

when the instrument sued upon be- 5 See per Bramwell B.in Agra and 

comes due and payable, Act XV of Masterman's Bank v. Leighton, L. R., 

1877, sched. IT, no. 5. 2 Exch. 56. 
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the bill, hundi or note sued upon, together with mere lapse 
of time, is sufficient to establish a primd facie right to recover 1 . 

533. The Court shall, upon application by the defendant 2 , 
give leave 3 to appear and to defend the suit, upon the de- 
fendant paying into court the sum mentioned in the summons, 
or upon affidavits satisfactory to the Court, which disclose a 
defence or such facts as would make it incumbent on the 
holder to prove consideration, or such other facts as the Court 
may deem sufficient to support the application, and on such 
terms as to security 4 , framing and recording issues, or other- 
wise, as the Court thinks fit. 

534;. After decree, the Court may, under special circum- 
stances 5 , set aside the decree c , and if necessary stay 1 or set 
aside execution, and may give leave to appear to the summons 
and to defend the suit, if it seem reasonable to the Court so to 
do, and on such terms as the Court thinks fit. 

535. In any proceeding under this chapter the Court may 
order the bill, liundi or note on which the suit is founded to 
be forthwith deposited with an officer of the Court, and may 
further order that all proceedings shall be stayed until the 
plaint iff gives security for the costs thereof*. 

536. The holder of every dishonoured bill of exchange or 
promissory note shall have the same remedies for the recovery 
of the expenses incurred in noting 8 the same for non-acceptance 
or non-payment, or otherwise 9 , by reason of such dishonour, as 
he has under this chapter for the recovery of the amount of 
such bill or note. 

537. Except as provided by sections 533 to 536 (both in- 


1 This explanation reverses a de- 
cision of Phear J. on Act V of 1866, 
3 Ben. O. 0 . J. 146 : see 1 Cal. 130. 

2 within ten days from the time 
when the summons is served, Act 
XV of 1877, sched. II, no. 159. 

3 Leave may be granted ex parte, 
6 Ben. Appx. 64. 

4 As to the^ discretionary power to 
require security, see 6 Ben. Appx. 64. 

5 3 Ben. Appx. 7. 

6 That an appeal lies from an 


order under this section, refusing to 
set aside an ex parte decree, see 2 
Bom. 644. But see 4 All. 387. 

7 3 Ben. O. C. J. 83. 

8 See the Negotiable Instruments 
Act, 1881, sec. 99: supra, vol. I. p. 
706. 

9 The words 1 or otherwise * seem 
to enlarge the words ‘expenses in- 
curred,’ and would, accordingly, 
include costs of protest on a foreign 
bill. 
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elusive), the procedure in suits under this chapter shall he the under 
same as the procedure in suits instituted under Chapter Y. cha P ter - 


538 . Sections 533 to 537 (both inclusive) apply only to 

(a) the High Courts of Judicature at Fort William, Madras 
and Bombay; 

(b) the Court of the Recorder of Rangoon ; 

(cj the Courts of Small Causes in Calcutta, Madras and 
Bombay 1 ; 

(d) the Court of the J udge of Karachi ; and 

(e) any other Court having ordinary original civil jurisdic- 
tion to which the Local Government may, by notification in 
the official Gazette, apply them 2 . 

In case of such application the Local Government may 
direct by whom any of the powers and duties incident to the 
provisions so applied shall be exercised and performed, and 
make any rules which it thinks requisite for carrying into 
operation the provisions so applied. 

W ithin one month after such notification has been published 
such provisions shall apply accordingly, and the rules so made 
shall have the force of law. 

The Local Government may, from time to time, alter or 
cancel any such notification. 


Applica- 
tion of 
chapter. 


CHAPTER XL. 


OF SUITS RELATING TO PUBLIC CHARITIES. 

539 . In case of any alleged breach of any express or con- when suits 
structive trusts created for public charitable or religious j^bHc ° to 
purposes 3 , or whenever the direction of the Court is deemed charities 


1 8 Ben. Appx. 10, where a suit for 
a sum within the jurisdiction of the 
Small Cause Court was successfully 
brought in the High Court. 

2 The Government of Madras has 

applied them to the Madras Small 
Cause Court and to all District Mun- 
sifs’ Courts in the Madras Presidency, 
Macpherson’siAsfo, i884,pp.ii5, 128; 
and the Chief Commissioner of British 
Burma has extended them to the 
Courts of the »T udge of Maulmain and 


the Deputy Commissioner of Akyab, 
British Burma Gazette, March 1883, 
Part I. p. 98. 

3 A trust ' for the feeding of way- 
farers and travellers * is a trust for 
the benefit of a considerable portion 
of the public answering a particular 
description, and therefore a trust for 
a ‘public charitable purpose,’ 11 Cal. 
36. As to the words * or religious,’ 
see 10 Mad. 506. 
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may be necessary for the administration of any such trust, the Advo- 
brought. ea (- e Q enera l acting ex officio ', or two or more persons having a 
direct interest in the trust 1 2 3 and having obtained the consent 
in writing of the Advocate General s , may institute a suit in 
the High Court or the District Court within the local limits 
of whose civil jurisdiction the whole or any part of the subject- 
matter of the trust is situate, to obtain a decree — 

(a) appointing new trustees under the trust ; 

(c) vesting any property in the trustees under the trust ; 

(c) declaring the proportions in which its objects are en- 
titled ; 

(d) authorising the whole or any part of its property to be 
let, sold, mortgaged or exchanged ; 

(<?) settling a scheme for its management ; 

or granting such further or other relief as the nature of the 
case may require 4 . 

The powers conferred by this section on the Advocate 
General may, outside the Presidency-towns, be, with the 
previous sanction of the Local Government, exercised also by 
the Collector or by such officer as the Local Goverment may 
appoint in this behalf 5 . 

Act No. X of 1840, section two, is hereby repealed. 


1 His costs come out of the trust 
fund, 7 Bom. 19, 22, 23. 

2 8 Cal. 32. But see 7 All. 178, 
per Mahmiid J. As to the power of 
the representatives of the author of a 
charitable or religious trust, see 5 Cal. 
700. 

3 10 Mad. 185. 

4 Where the object of a suit is 

merely to recover the trust -property 
from outsiders, this section does not 
apply, 8 Bom. 365. The section is 
permissive or directory, not man- 
datory, 8 Bom. 451, 452. It does 


not prohibit private suits without the 
Advocate General’s consent. As to 
suits for the management of a re- 
ligious endowment, to which the 
Advocate General is not a party, see 
3 Cal. 563: 3 Bom. 27 (breach of 
trust with reference to demsthdn 
property). 

5 N. W.P, and Oudh Gazette, 27 
July, 1878, p. 1058 : Central Provinces 
Gazette , Oct. 1877, Part I. A. p. 305. 
As to the Assistant Commissioner, 
Ajmer, see Gazette of India , 23 Dec. 
1882, Part II. p. 856. 
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PART VI. 

OF APPEALS. 


CHAPTER XLI. 


OF APPEALS FROM ORIGINAL DECREES. 

540 . Unless when otherwise expressly provided by this Appeal to 
Code 1 or by any other law for the time being* in force 2 , an Original 
appeal shall lie from the decrees, or from any part of the J^p® 8 ’ 
decrees 3 of the Courts exercising original jurisdiction to the w hen ex- 
Courts authorised 4 to hear appeals from the decisions of those 
Courts 5 . 


1 See sec. 597. 

2 See, for example, Act I of 1877, 

sec. 9 (summary suits for possession 
of immoveable property), and Act XV 
of 1882, sec. 37 (judgments of Pre- 
sidency Small Cause Courts). A11 
appeal may also be barred by agree- 
ment, 14 Moo. I. A. 203 8 Cal. 455 • 

1 All. 267. 

3 The Code allows an appeal against 
a portion of the decision ; but this sup- 
poses that there is a decision relating 
to the disposal of the entire suit, 3 
Mad. 13. There is no appeal from 
a judgment or any part thereof, 6 Cal. 
208, but see ibid. 303. And a ma- 
jority of the High Court at Allahabad 
has held that, if a decree is on the face 
of it entirely in favour of a party to a 
suit, he has no right of appeal there- 
from, 7 All. 610. 

That there may be circumstances 
justifying an appeal on a mere question 

of costs, see 3 Mad. H. C. 279 : 8 
Bom. 370, but see 8 Bom. H. C., A. 

C. J. 100, 142. The Judicial Com- 

mittee will not, as a rule, alter the 


direction of the Court below with 
respect to costs when no substantial 
alteration is made in the decree itself, 

7 Bom. 33. 

As to the times within which appeals 
under this Code must be made see 
infra. Act XV of 1877, sched. II, arts. 
151, 152. 153. i 5 6 * - 

4 with reference to the actual value 
of the subject-matter in dispute in the 
original suit, 7 Mad. H. C. 356 : 9 
Ben. 190: 5 N. W. P. 175: 9 Bom. 
H. C. 286. 

5 A defendant against whom a de- 
cree has been passed ex parle may 
therefore appeal, 3 Mad. 264 : 9 Mad. 
445, dissenting from 4 All. 387. An 
appeal therefore lies from a decree 
under sec. 77 of the Registration Act, 
1877, 8 Bom. 269. Or from an order 
made under sec. 37 of the Bengal 
Rent Act (Ben. Act VIII of 1869), 
7 Cal. 684. Or from an order purport- 
ing to cancel a certificate, granted 
under Act XXVII of i860, to collect 
the debts of a deceased person. 

x 


VOL. II. 
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541. The appeal shall be made in the form of a memoran- 
dum in writing- presented 1 by the appellant 2 , and shall be ac- 
companied by a copy of the decree appealed against and (unless 
the Appellate Court dispenses therewith) of the judgment on 
which it is founded. 

Such memorandum shall set forth, concisely and under dis- 
tinct heads, the grounds of objection to the decree appealed 
against, without any argument or narrative; and such 
grounds shall be numbered consecutively. 

542. The appellant shall not, without the leave of the 
Court, urge or be heard in support of any other ground of 
objection, but the Court in deciding the appeal shall not be 
confined to the grounds set forth by the appellant 3 : 

Provided that the Court shall not rest its decision on any 
ground not set forth by the appellant, unless the respondent 
has had sufficient opportunity of contesting the case on that 
ground 4 . 

543. If the memorandum of appeal be not drawn up in 
the manner hereinbefore prescribed, it may be rejected, or be 
returned to the appellant for the purpose of being amended 
within a time to be fixed by the Court 5 * , or be amended then 
and there G . 

When the Court rejects under this section any memoran- 
dum, it shall record the reasons for such rejection. 

When a memorandum of appeal is amended under this 
section, the Judge, or such officer as he appoints in this behalf, 
shall attest the amendment by his signature. 

544. Where there are more plaintiffs or more defendants 
than one in a suit, and the decree appealed against 7 proceeds 
on any ground common to all the plaintiffs or to all the 


1 to the Judge, 3 N. W. P. 341. 

2 See the form, ached. IV, no. 173. 

The appellant may be any party to 

the suit who is dissatisfied with the 

decree, 3 All. 152, 157. But he must 
be a party, 1 Mad. H. C. 8, or the 
representative of one, 5 Suth. Civ. R. 

133 : 7 Ben. 149. 

a Ben. F. B. 900. 0 


4 2 All. 884. 

5 So when it is returned for the 
purpose of being sufficiently stamped 
a time should be fixed, 2 All. 875. 

e There is no limitation as to the 
time within which the memorandum 
may be rejected or amended, 7 All. 85. 

7 whether ex parte or not, 13 Suth. 
Civ. R. 1 14. 
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defendants 1 , any one of the plaintiffs or of the defendants may obtain re- 
appeal against the whole 2 decree, and thereupon the Appellate whole de- 
Court may reverse or modify the decree in favour of all the cree# 
plaintiffs or defendants, as the case may he 3 . 

Of staying and executing Decrees under Appeal. 

545 . Execution of a decree shall not be stayed by reason Execution 
only of an appeal having been preferred against the decree ; ° ot stayed 
but the Appellate Court may for sufficient cause 4 order the solel y b y 
execution to be stayed 5 : appeal. 

If an application he made for stay of execution of an ap- Stay of 
pealable decree before the expiry of the time allowed for^ oretime 
appealing therefrom, the Court which passed the decree may f“ r a PP ea1 ’ 
for sufficient cause order the execution to he stayed 6 : expired. 

Provided that no order shall be made under this section 
unless the Court making it is satisfied — 

(а) that substantial loss may result to the party applying 
for stay of execution unless the order is made 7 ; 

(б) that the application has been made without unreasonable 
delay 8 ; and 

(c) that security has been given by the applicant for the 
due performance of such decree or order as may ultimately be 
binding upon him 0 . 

546 . If an order is made for the execution of a decree Security^ 
against which an appeal is pending, the Court which passed or ,i e r for 
the decree shall, on sufficient cause being shown by the ap- 
pellant, require security to be given for the restitution of any appealed 
property which may be taken in execution of the decree 10 , or agalnst ' 


1 and in such cases only, 14 Suth. 
Civ. R. 130. 

2 18 Suth. Civ. R. 26. 

3 For cases within this section see 3 
Cal. 738 : 7 Ben. Appx. 28 : 4 Mad. 
H.C. 26: 11 Bom. 596. For cases not 
within it, see 2 Suth. Civ. R. 227 ; 11 
ibid. 238. 

4 shewn by a party, Marshall, 478. 

5 As to staying execution of decrees 
appealed to Her Majesty in Council, 
see infra, secs. 606, 608. 

6 Such order is appealable under 

X 


sec. 244, 7 All. 73. 

7 See Wilson v. Church, 1 2 Ch. 
Div. 454. 

8 17 Suth. Civ. R. 160. 

9 Bourke, 0 . C. J. 103. An order 
requiring excessive security is appeal- 
able, 1 2 Cal. 624. As to the cessation 
of the surety’s liability, see 1 3 Suth. 
Civ. R. 403 : 2 Bom. 654 : 3 Bom. 204. 

10 An order requiring such security 
is appealable under sec. 244, cl. (c), 
8 Cal. 477. 

2 
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for the payment of the value of such property and for the due 
performance of the decree or order of the Appellate Court, 
or the Appellate Court may for like cause direct the Court 
which passed the decree to take such security. 

And when an order has been passed for the sale of im- 
moveable property in execution of a decree for money, and an 
appeal is pending* against such decree, the sale shall on the 
application of the judgment-debtor be stayed until the appeal 
is disposed of, on such terms as to giving security or other- 
wise as the Court which passed the decree thinks fit. 

No such 547. No such security as is mentioned in sections 545 and 
be required 54 6 shall required from the Secretary of State for India in 
from Council, or (when Government lias undertaken the defence of 
ment or the suit) from any public officer sued 1 in respect of an act 
P l ^ blic alleged to be done by him in his official capacity. 

officers. * *' 


Registry of 
memoran- 
dum of ap- 
peal. 


Register of 
appeals. 

Power to 
require ap- 
pellant to 
give securi- 
ty for cost?. 


Of Procedure in Appeal from Decrees . 

548 . When a memorandum of appeal is admitted, the 
Appellate Court or the proper officer of that Court shall 
endorse thereon the date of presentation, and shall register the 
appeal in a book to be kept for the purpose. 

Such book shall be called the Register of Appeals 2 . 

549 . The Appellate Court may at its discretion 3 , either 
before the respondent is called upon to appear and answer or 
afterwards on the application of the respondent, demand from 
the appellant security 4 5 for the costs of the appeal, or of the 
original suit, or of both 6 : 


1 under chap. XXV 1 1 . 

2 see form, sched. IV, no. 174. 
When an appeal is once registered, the 
appellant cannot withdraw it without 
the Court’s permission, 3 Mad. II. C. 
368. 

3 Of course this discretion must be 
properly exercised ; and it is not so 
exercised when the order requiring 
security has been made without oppor- 
tunity being given to the appellant 
to show cause against it, 5 All. 380. 

4 i. e. some ascertained amount of 
security, 9 All. 164. 

5 The appellant’s poverty is by itself 


no sufficient ground for requiring 
him to give security for the costs of 
the appeal, 3 Bom. 2: 417 All. 546: 
8 All. 203. A suitor in formd pau- 
peris may, however, be required under 
this section to give security for costs ; 
but very special grounds (e.g. that he 
is a mere creature in the hands of a 
wealthy man) should be shown, 3 
Mad. 66 (dissenting from 17 Suth. 
Civ. R. 68), and see 7 All. 542 : 3 Bom. 
242. No appeal lies from an order 
under this paragraph, 6 N. W. P. 172, 
I 75- 
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Provided that the Court shall demand such security in all When ap- 
cases in which the appellant is residing- out of British India P ellant re ‘ 

, . . -IP ro • • ’ Sides OUt °* 

and is not possessed or any sufficient immoveable property British 
within British India independent of the property (if any) to India * 
which the appeal relates. 

If such security be not furnished within such time as the 
Court orders, the Court shall reject the appeal 1 . 

550 . When the memorandum of appeal is registered, the Notice 

Appellate Court shall send notice of the appeal to the Court ^ho°e de 
against whose decree the appeal is made. cree ap- 

If the appeal be from a Court the records of which are not Gainst, 
deposited in the Appellate Court, the Court receiving such Trans- 
notice shall send with all practicable despatch all material 1I11S810n of 

A . papers to 

papers in the suit 2 , or such papers as may be specially called Appellate 
for by the Appellate Court. Court. 

Either party may apply in writing to the Court against Copies of 
whose decree the appeal is made, specifying any of such papers exlnblfcs * 
in such Court of which he requires copies to be made ; and 
copies of such papers shall be made at the expense of the 
applicant, and shall be deposited accordingly. 

551 . The Appellate Court may, if it thinks fit, after fixing Power to 
a time for hearing the appellant or his pleader, and hearing dec — ()11 
him accordingly if he appears at such time, confirm the tower 

. . 0 ; . . . Court with- 

decision of the Court against whose decree the appeal is made, 0 ut sending 
without sending notice of the appeal to such Court and with- lfc llot]ce - 
out serving notice 011 the respondent or his pleader ; but in 
such case the confirmation shall be notified to the same Court 3 . 

552 . The Appellate Court, unless where it confirms, under Day for 
section 551, the decision of the lower Court, shall fix a day a pp™iy 
for hearing the appeal. 

Such day shall be fixed with reference to the current 

1 This, of course, is subject to the 3 Cf. Act IX of 1873, sec. 7, by which 

power of the Court to extend the sec. 551 was suggested. A proceeding 
time within which it has ordered the under this section is a trial, 2 All. 819, 
security to be furnished, 1 All. 687: 823 ; the ‘confirmation’ is a decree 

11 Cal. 716; see 9 All. 164. The (sec. 2) ; and the procedure authorised 
rejection of the appeal is a decree and under sec. 552 does not dispense with 
appealable, 5 All. 380. the necessity of drawing up a judg* 

2 11 Suth. Civ. R. 248. ment, 3 Mad. 1. 
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business of the Court, the place of residence of the respondent, 
and the time necessary for the service of the notice of appeal, 
so as to allow the respondent sufficient time to appear and 
answer the appeal on such day. 


Publica- 
tion and 
service of 
notice of 
day for 
hearing 
appeal. 


Appellate 
Court may 
itself cause 
notice to be 
served. 


553. Notice of the day so fixed shall be stuck up in the 
appellate court-house, and a like notice 1 shall be sent by the 
Appellate Court to the Court against whose decree the appeal 
is made, and shall be served on the respondent or on his 
pleader in the Appellate Court in the manner provided in 
Chapter VI for the service on a defendant of a summons to 
appear and answer ; and all rules applicable to such summons 
and to proceedings with reference to the service thereof, shall 
apply to the service of such notice. 

Instead of sending the notice to the Court against whose 
decree the appeal is made, the Appellate Court may itself 
cause the notice to be served on the respondent or his pleader 
under the rules above referred to. 


Contents of 554- The notice to the respondent shall declare that, if he 
Tioviee. does no £ a pp Car j n the Appellate Court on the day so fixed, 
the appeal will be heard ex parte. 


Procedure on Hearing, 

Right to 555. On the day so fixed, or on any other day to which the 
& hearing may be adjourned 2 * , the appellant shall be heard in 

support of the appeal. The Court shall then, if it does not 
dismiss the appeal at once :) , hear the respondent against the 
appeal, and in such case the appellant shall be entitled to 
reply. 

Dismissal 556. If on the day so fixed, or any other day to which the 
fo/appel- ^ iear i n §‘ may be adjourned, the appellant does not attend in 
lant’s de- person or by his pleader, the appeal shall be dismissed for 
fault * default 4 . 


1 See form, sched. IV, no. 175. In 
the case of the High Courts see sec. 
636. 

2 When an appeal was decided 

before the day so fixed, the pleaders 
being present and arguing the case, 

the irregularity was condoned, i Suth. 
Civ. R. 246. 


3 3 Bom. O. C. J. 53. 

4 So when both parties failed to 
appeal, Marshall, 5. So when the 
pleader who has signed the memoran- 
dum refuses to argue on the ground 
that he is unprepared, 15 Suth. Civ. 
R. 143. The order of dismissal is not 
appealable, 2 All. 616. 



CHAP. XLT. APPEALS FROM ORIGINAL DECREES. 679 

If the appellant attends and the respondent does not attend, Hearing 
n . appeal ex 

the appeal shall be heard ex parte m his absence. parte. 

557. If on the day so fixed, or any other day to which the Dismissal 

hearing 1 2 may be adjourned, it is found that the notice to the ^ h ^ eal 
respondent has not been served in consequence of the failure notice not 
of the appellant to deposit, within the period fixed by the conse-* m 

Court 1 , the sum required to defray the cost of issuing the quence of 

i , . , , . . appellant s 

notice, the Court may order that the appeal be dismissed 1 : failure to 

Provided that no such order shall be passed, although the ^ t ° 8lt 
notice has not been served upon the respondent, if on the day 
fixed for hearing the appeal the respondent appears in person ^ 
or by a pleader, or by a duly authorised agent. 

558. If an appeal be dismissed under section 556 or section R e - a dmis- 
557 > the appellant may apply 3 to the Appellate Court for the 
re-admission of the appeal ; and if it be proved that he was missed for 
prevented by any sufficient cause from attending when the 
appeal was called on for hearing or from depositing the sum 

so required, the Court may re-admit the appeal on such terms 
as to costs or otherwise as the Court thinks fit to impose upon 
him 4 . 

559. If it appear to the Court at the hearing that any Power to 
person who was a party to the suit in the Court against whose 
decree the appeal is made, but who has not been made a party and make 
to the appeal, is interested in the result of the appeal, the Interested 
Court may adjourn the hearing to a future day to be fixed * esp t ° n " 
by the Court, and direct that such person be made a 
respondent 5 . 

560. When an appeal is heard ex parte in the absence of Re-hearing 
the respondent, and judgment is given against him, he may tion of re- 


1 11 Suth. Civ. R. 290. 

2 And there is no appeal against 
such order. 

3 within thirty days from the date 
of the dismissal, Act XY of 1877, 
sched. II, art. 168. 

4 An order refusing to re-admit an 
appeal is appealable, sec. 588, cl. (27). 

5 This discretionary power is not 


affected by the Limitation Act, 9 Cal. 
362. It does not empower the Court 
virtually to make an appeal for an 
appellant, who has refrained from 
availing himself of his privileges 
under the law, by introducing for him 
other respondents than those he has 
included in his petition of appeal, 5 
All. 267. 
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spondent 
against 
whom ex 
parte de- 
cree made. 


Upon hear- 
ing, respon- 
dent may 
object to 
decree as if 
he had 
preferred 
separate 
appeal. 


Form of 
notice, and 
px*ovisions 
applicable 
thereto. 


apply 1 to the Appellate Court to rehear the appeal 2 ; and if he 
satisfies the Court 3 that the notice was not duly served, or that 
he was prevented by sufficient cause from attending* when the 
appeal was called on for hearing 4 , the Court may rehear the 
appeal* on such terms as to costs or otherwise as the Court 
thinks fit to impose upon him 5 . 

561 . Any respondent, though he may not have appealed 
against any part of the decree, may upon the hearing not only 
support the decree on any of the grounds decided against him 6 
in the Court below, but take any objection to the decree 7 
which he could have taken by way of appeal 8 , provided he has 
filed a notice of such objection not less than seven days before 
the date fixed 9 for the hearing of the appeal 10 . 

Such objection shall be in the form of a memorandum, and 
the provisions of section 541, so far as they relate to the form 
and contents of the memorandum of appeal, shall apply 
thereto 11 . 


Remand of 562 . If the Court against whose decree the appeal is made 

Appellate bas disposed of the suit upon a preliminary point so as to 
Court. 


1 within thirty days from the date 
of the hearing of the appeal, Act XV 
of 1877, sched. II, no. 169. 

3 This ^s permissive and discretion- 
ary, not mandatory, and does not 
(e. g.) deprive respondents of their 
right of second appeal under sec. 584, 

2 All. 568. ^ 

3 by sufficient evidence, 6 Suth. 
Misc. 43. 

* If he is not prepared at the time 
to satisfy the Court in these particu- 
lars his application is properly re- 
jected, 6 Cal. 548. 

5 An order refusing to rehear is 
appealable, sec. 588, cl. (27). 

6 The ‘ grounds ’ referred to must be 
questions substantially in issue, 4 All. 
491. 

7 Marshall, 153 : Ren. F. R. 431 : 8 

Rom. 368. Whether the words * ob- 
jection to the decree ’ refer only to 

matters existing upon the face of the 

decree, and not to those which should 

have existed but do not exist in the 


decree, see 7 All. 620. 

8 The right is not restricted to 
matters in contention between the 
objecting respondent and the appel- 
lant, 7 Mad. 215. 

9 The object of this provision is 
that the appellant may have timely 
intimation of proposed objections. 
When, therefore, the hearing is post- 
poned, it is enough if the notice is 
filed seven days before the day fixed 
for the postponed hearing, 8 Rom. 
559: see 9 Cal. 631. Rut see 4 All. 
248. The provisions of para. 2 of 
sec. 5 of the Limitation Act do not 
extend to the period of seven days, 7 
Cal. 654. Rut where the time for 
filing the notice expires when the 
Court is closed, the first paragraph of 
that section applies, 4 All. 430. 

10 Cross-objections cannot be taken 
or filed in forma pauperis , 11 Cal. 
735 : 1 Rom. 75 : 8 Mad. 215. 

11 8 All. 551. 
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exclude any evidence o£ fact which appears to the Appellate 
Court essential to the determination of the rights of the 
parties, and the decree upon such preliminary point is reversed 
in appeal, the Appellate Court may, if it thinks fit, by order 
remand the case, together with a copy of the order in appeal, 
to the Court against whose decree the appeal is made, with 
directions to re-admit the suit under its original number in 
the register and proceed to investigate the suit on the merits. 

The Appellate Court may, if it thinks fit, direct what issue 
or issues shall be tried in any case so remanded 1 . 

563. When a case is remanded with directions to take any When 
evidence so excluded, the Court to which the case is remanded 
shall not take any other evidence in the case, except evidence barred, 
tendered to contradict the evidence so taken 2 . 

564. The Appellate Court shall not remand a case for a Limit to 

second decision, except as provided in section 562 3 . remand. 

565. When the evidence upon the record is sufficient to When evi- 
enable the Appellate Court to pronounce judgment, the Appel- record ° U 
late Court shall, after resettling the issues, if necessary, finally sufficient, 
determine the case 4 , notwithstanding that the judgment of the Court to 6 
Court against whose decree the appeal is made has proceeded determine 
wholly upon some ground other than that on which the 
Appellate Court proceeds 5 . 

566. If the Court against whose decree the appeal is made When Ap- 
has omitted to frame or try any issue, or to^determine any Courtenay 
question of fact 6 , which appears to the Appellate Court f rame 18_ 
essential to the right decision of the suit upon the merits 7 , refer them 


1 This is the only section empower' appear etc., see 14 Suth. Civ. R. 401 : 
ing the appellate Court to remand, 17 ibid. 70. 

8 Cal. 923, 926. The remand cannot 3 10 Bom. 398 : 6 Mad. 239, 244. 

be for the purpose of amending the 4 3 Mad. 96 ; but see 5 All. 14. 

plaint, 2 All. 670, or resettling issues, 5 12 Cal. 239. Section 565 enables 

14 Suth. Civ. R. 69. And see 9 Mad. the appellate Court in some cases to 

355 : 11 Bom. 663. determine a question of fact upon 

Orders remanding a case are appeal- the evidence then on the record, but 
able, sec. 588, cl. (28), even though cannot apply where the case has not 
the case remanded is a Small Cause been set up in the lower Court, L. R., 
Court case, 3 All. 18. 12 I. A. 170. 

2 As to the positive duty of the 6 in a legal manner, 7 All. 655. 

Court to fix a day for the parties to 7 5 Cal. 283. 
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for trial 
to Court 
whose de- 
cree ap- 
pealed 
against. 


Finding 
evidence to 
be put on 
record. 

Objections 
to finding. 

Determin- 
ation of 
appeal. 


and the evidence upon the record is not sufficient to enable the 
Appellate Court to determine such issue or question, the 
Appellate Court may frame issues for trial 1 , and may refer the 
same for trial to the Court against whose decree the appeal is 
made, and in such case shall direct such Court to take the 
additional evidence required, 

and such Court shall proceed to try such issues, and shall 
return to the Appellate Court its finding thereon 2 together 
with the evidence 3 . 

567. Such finding and evidence shall become part of the 
record in the suit ; and either party may, within a time 4 to be 
fixed by the Appellate Court, present a memorandum of 
objections to the finding. 

After the expiration of the period fixed for presenting such 
memorandum, the Appellate Court shall proceed to determine 
the appeal. 


Production 
of ad- 
ditional 
evidence in 
Appellate 
Court. 


568. The parties to an appeal shall not be entitled to pro- 
duce additional evidence, whether oral or documentary, in the 
Appellate Court. But if 

(a) the Court against whose decree the appeal is made 
refuses to admit evidence which ought to have been admitted, 
or 


(b) the Appellate Court requires any document to be pro- 
duced or any witness to be examined to enable it to pro- 
nounce judgment ; or for any other substantial cause, 

the Appellate Court may allow such evidence to be pro- 
duced, or document to be received, or witness to be examined 5 . 
Whenever additional evidence is admitted by an Appellate 


1 That this power should be cau- 
tiously exercised, see 1 1 Moo. I. A. 
48 : L. R., 3 I. A. 279. 

2 i.e. its answer to the proposition 
referred for inquiry, 7 All. 771. The 
Court to which issues are referred 
under this section has only jurisdiction 
to try them, and cannot, e. g., refer the 
case under chap. XXXVII, 7 All. 523. 

3 That the appellate Court may 

examine the evidence on which such 

finding is founded, see 2 All. 908, 


following 1 All. 165 and dissenting 
from 1 Agra, 50. 

4 i. e. a reasonable time, 4 Agra, 96. 
That objections not taken under sec. 
567 cannot be raised on second appeal, 
see 10 All. 28. 

5 11 Cal. 142, 143. A local inquiry 
may be ordered under this section, 1 7 
Suth. Civ. R. 300. An order refusing 
to admit additional evidence may be 
reviewed, 1 7 ibid. 47. 
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Court, the Court shall record 1 on its proceeding's the reason for 
such admission 2 . 

569. Whenever additional evidence is allowed to be re- Mode of 
ceived, the Appellate Court may either take such evidence, or tak . ing atI ~ 
direct the Court ag'amst whose decree the appeal is made, or evidence, 
any other subordinate Court, to take such evidence and to 

send it when taken to the Appellate Court. 

570. In all cases where additional evidence is directed or Points to 
allowed to be taken, the Appellate Court shall specify the 
points to which the evidence is to be confined, and record on corded, 
its proceeding's the points so specified 3 . 


Of the Judgment in Appeal. 

571. The Appellate Court, after hearing the parties or judgment 
their pleaders and referring to any part of the proceedings, ^here^pro- 
whether on appeal or in the Court against whose decree the nounced. 
appeal is made, to which reference may be considered necessary, 

shall pronounce judgment in open Court, either at once or on 
some future day, of which notice shall be given to the parties 
or their pleaders. 

572. The judgment shall be written in English ; provided Language 
that if English is not the mother-tongue of the Judge, and he 

is not able to write an intelligible judgment in English, the 
judgment shall be written in Ins mother-tongue or in the 
language of the Court. 

573. When the language in which the judgment is written Transla- 
is not the language of the Court, the judgment shall, if any 
party so require, be translated into such language, and the 
translation, after it has been ascertained to be correct, shall 

be signed by the Judge or such officer as he appoints in this 
behalf. 


1 in open court and in the presence 
of the parties, 21 Suth. Civ. R. 416. 

2 This provision, though not a con- 
dition precedent to the reception of 
the evidence, is yet one that ought at 
all times to be strictly complied with. 
It is a salutary provision, which 

operates as a check against a too easy 


reception of evidence at a late stage 
of litigation, and the statement of the 
reasons may inspire confidence and 
disarm objection, 11 Moo. I. A. 368, 
per Lord Iiomilly. 

3 See form of order, Suth. Sp. No. p. 

125- 
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ment. 


Date and 
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Decision 
when ap- 
peal heard 
by two 
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J udges. 


574 . The judgment of the Appellate Court shall state — 

(а) the points for determination ; 

(б) the decision thereupon ; 

(<?) the reasons for the decision 1 ; and 

(d) when the decree appealed against is reversed or varied, 
the relief to which the appellant is entitled 2 , 

and shall at the time that it is pronounced be signed and 
dated by the Judge or by the Judges concurring therein 3 . 

575 * When the appeal is heard by a Bench of two or more 
Judges, tke appeal shall be decided in accordance with the 
opinion of such Judges or of the majority (if any) of such 
Judges. 

If there be no such majority which concurs in a judgment 
varying or reversing the decree appealed against, such decree 
shall be affirmed : 

Provided that if the Bench hearing the appeal is composed 
of two Judges belonging to a Court consisting of more than 
two Judges, and the Judges composing the Bench differ in 
opinion on a point of law, the appeal may be referred to one 
or more of the other Judges of the same Court, and shall be 
decided according to the opinion of the majority (if any) of 
all the Judges who have heard the appeal, including those 
who first heard it 4 . 

When there is no such majority which concurs in a judg- 
ment varying or reversing the decree appealed against, such 
decree shall be affirmed. 

The High Court may, from time to time, make rules 
consistent with this Code to regulate references under this 
section 6 . 


1 showing upon what points of fact 
or law the decision turns, 1 2 Suth. Civ. 
It. 272, per Mark by J. 

2 1 Ben. A. C. 50. 

3 These provisions are imperative, 
and apply alike to cases remanded by 
the first appellate Court for the trial 
of issues and to those in which no 
such remand has taken place, 6 All. 
383, and see 9 All. 27, 31. 

4 The Bench hearing an appeal so 


referred must include the J udges who 
first heard it, and whose difference in 
opinion necessitated the reference, 6 
All. 468. 

5 This section does not take away 
the right of appeal which is given by 
clause 1 5 of the Letters Patent. But 
it supersedes the provision in clause 
36, 10 Cal. 8 1 6, following 3 Bom. 
204. 
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576. When the appeal is heard by more Judges than one, Dissent 
any Judge dissenting from the judgment of the Court shall horded 0 ' 
state in writing the decision or order which he thinks should 

be passed on the appeal, and he may state his reasons for the 
same. 

577. The judgment may be for confirming, varying or what 
reversing the decree against which the appeal is made, or, if direct 
the parties to the appeal agree as to the form which the decree 

in appeal shall take, or as to the order to be passed in appeal, 
the Appellate Court may pass a decree or order accordingly. 

578. No decree shall be reversed or substantially varied, No decree 
nor shall any case be remanded, in appeal, on account of any etc for er _ 
error, defect or irregularity, whether in the decision or in any 

order passed in the suit, or otherwise, not affecting the merits merits or 
of the case 1 or the jurisdiction of the Court 2 . 

Of the Decree in Appeal. 

579 The decree of the Appellate Court shall bear date the Date and 

, contents of 

day on which the judgment was pronounced. decree. 

The decree shall contain the number of the appeal, and the 
memorandum of appeal, including the names and description 
of the appellant and respondent, and shall specify clearly the 
relief granted or other determination of the appeal 3 . 

The decree shall also state the amount of costs incurred in 
the appeal, and by what parties and in what proportions such 
costs and the costs in the suit are to be paid. 

The decree shall be signed and dated by the Judge or 
Judges who passed it : 

1 15 Suth. Civ. R. 535 (decree See Act VII of 1887, sec. 11. 

making an agent liable instead of his For instances of the irregularities 
principal): 6 Bom. H. C., A. C. J. 20 contemplated by this section see 
(suit without written authority on Marshall., 455 (trying two suits to- 
behalf of absent sepoy). gether) : 13 Suth. Civ. R. 325 (mis- 

2 See the Evidence Act (I of 1872), valuation of suit): n Bom. H. C. 

sec. 167 : 8 Bom. 410: 2 All. 889 : 4 135 (admitting a document not duly 

All. 163, 289: 14 Cal. 159. Sec. 12 of stamped): 8 Bom. 40S (excluding 
the Court Fees Act (which requires a evidence) : 3 All. 82 4 (wrong 81 ^ le 

superior or appellate Court to dismiss beginning) : 4 All. 163 (misjoinder), 
the suit in case the court-fee is de- 3 But it need not state the claim, 
ficient and the defaulter does not pay so as to make such statement part o 
in the deficiency) must be read with the decree itself, 11 Bom. 177. 

sec. 578 of the Code, 7 Cal. 34 8 * 35 2 * 



686 


THE CODE OF CIVIL PROCEDURE. 


Judge dis- 
senting 
from judg- 
ment. 


Copies of 
judgment 
and decree 
to be furn- 
ished. 

Certified 
copy of 
decree to 
be sent 
to Court 
whose 
decree 
appealed 
against. 

Appellate 
Court’s 
powers 
and duties. 


Provided that where there are more Judges than one, if 
there be a difference of opinion among them, it shall not be 
necessary for any Judge dissenting from the judgment of the 
Court to sign the decree 1 . 

580. Certified copies of the judgment and decree in appeal 
shall be furnished to the parties on application to the Court 
and at their expense. 

581. A copy of the judgment and of the decree, certified 
by the Appellate Court or such officer as it appoints in this 
behalf, shall be sent to the Court which passed the decree 
appealed against, and shall be filed with the original proceed- 
ings in the suit, and an entry of the judgment of the appellate 
Court shall be made in the register of civil suits. 

582. The Appellate Court shall have, in appeals under this 
chapter, the same powers 2 , and shall perform as nearly as may 
be the same duties, as are conferred and imposed by this Code 
on Courts of original jurisdiction in respect of suits instituted 
under chapter Y ; and, in chapter XXI, so far as maybe 3 , the 
words ( plaintiff/ c defendant y and ‘ suit 9 shall be held to in- 
clude an appellant, a respondent and an appeal, respectively, 
in proceedings arising out of the death, marriage or insolvency 
of parties to an appeal 4 . 

1 This section does not apply to the 
High Courts or the Chief Court of 
the Panjab in the exercise of appel- 
late jurisdiction, sec. 638, infra: Act 
XVIII of 1884, s. 16. 

2 i. e. powers for granting time, for ad- 
journment of hearing, for examination 
of parties and pleaders, for awarding 
costs, etc. The word is not used in 
the sense of ‘ jurisdiction/ I Ben. A. 

C. J. 163 ; and see 4 Suth. Civ. R. 

109 (separating misjoined suits) ; 8 
ibid. 368 (adding a respondent) : 

14 ibid. A. O. J. 17 (allowing a case to 
be withdrawn) : 1 7 ibid. 300 (directing 
a local investigation). 

3 i. e. so far as may be necessary in 
order to carry into effect the remedies 
contemplated by chap, xxi, 7 All. 697, 
per Petheram C.J. 

4 Thus the appellate Court may, 


with the consent of the parties, refer 
to arbitration matters in dispute in 
an appeal, 3 Mad. 78, dissenting from 
1 2 Ben. 266. But in disposing of the 
case it should confine itself to decid- 
ing the matters put in issue by the 
parties, 1 All. 545. As to the finality 
of an appellate decree in accordance 
with an award, see 10 All. 8. As there 
is no section in chap, xxi which pro- 
vides for the representatives of a sole 
defendant whohas died being placed on 
the record at their own request, sec. 
582 supplies no such procedure in the 
case of the death of a sole respondent, 
9 Bom. 56. As to the application 
to appeals of sections 368, 369, and 
372, see 4 Bom. 654: 9 Bom. 151. 
An appellant may determine who 
shall be a respondent, but not that 
any particular person shall not be a 
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The provisions hereinbefore contained shall apply to appeals 
under this chapter so far as such provisions are applicable. 

583 . When a party entitled to any benefit (by way of Execution 
restitution or otherwise) under a decree passed in an appeal Appellate f 
under this chapter desires to obtain execution of the same, he Court, 
shall apply to the Court which passed the decree against 
which the appeal was preferred; and such Court shall proceed 
to* execute the decree passed in appeal T , according to the 
rules hereinbefore prescribed for the execution of decrees in 
suits 2 . 


CHAPTER XLII. 


OF APPEALS FROM APPELLATE DECREES. 


584 . Unless when otherwise provided by this Code or by Second ap- 
any other law, from all decrees 3 passed in appeal by any High t0 
Court subordinate to a High Court, an appeal shall lie to the Court - 
High Court on any of the following grounds (namely) — 

( a ) the decision being contrary to some specified law 4 or Grounds of 

usage having the force of law 5 ; appeal. 

( b ) the decision having failed to determine some material 
issue of law or usage having the force of law ; 

(<?) a substantial error or defect in the procedure 0 as pre- 
scribed by this Code or any other law, which may possibly 7 


respondent, ibid. There is no power 
to add a co-appellant, 10 Bom. 227. 

1 14 Moo. I. A. 489, 490. 

2 7 All. 1 70 and 197 : 8 All. 545 : 9 
Mad. 506. 

3 not from the judgments , or any 
part thereof, 6 Cal. 208, 323. 

1 i. e. the statute law, 7 All. 653. 
Deciding an issue wholly upon that 
which is not evidence is erroneous in 
point of law, Sev. 163. 

5 i. e. the common or customary law 
of the country or community, 7 All. 
653. Eor instance, a usage which 
prevented the Government or superior 
landholder from ejecting an ordinary 
tenant so long as the latter was willing 


to pay such reasonable assessment as 
might be demanded of him. 

0 Where, therefore, a lower appel- 
late Court has drawn strained or un- 
reasonable conclusions from the evi- 
dence, or has discredited or disbelieved 
witnesses or documentary proof upon 
capricious or unsustainable grounds, 
or has perversely interpreted or shut 
its eyes to proved facts, or lias stated 
no intelligible reasons for arriving at 
its findings of facts, the High Court 
may take notice of all such matters in 
second appeal, 7 All. 655 ; and see 9 
Cal. 309: 10 Cal. 932. 

7 The insertion of * possibly 1 was 
suggested by 21 Suth. Civ. R. 57. 
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have produced error or defect in the decision of the case upon 
the merits 1 . 

585 . No second appeal shall lie except on the grounds 
mentioned in section 584. 

586 . No second appeal shall lie in any suit of the nature 
cognisable in Courts of Small Causes, when the amount or 
value of the subject-matter of the original suit does not 
exceed five hundred rupees 2 . 

587 . The provisions contained in chapter XLI shall apply, 
as far as may be 3 , to appeals under this chapter 4 , and to the 
execution of decrees passed in such appeals 5 . 


CHAPTER XLTIL 

OF APPEALS FROM ORDERS. 

588 - An appeal shall lie from the following orders under 
this Code, and from no .other such orders : — 

(1) orders under section 20, staying proceedings in a suit; 

(2) orders under section 32, striking out or adding the 
name of any person as plaintiff or defendant 6 ; 


(3) orders under section 36 
party shall appear in person ; 

1 6 Cal. 206: 12 Cal. 199. 

2 9 Bom. 259 : 2 Cal. 474 (but see 
2 Bom. H. C. 4) : 7 Bom. 100. This 
does not take away the right of appeal 
given by secs. 588, 589 from an order 
of remand contemplated by sec. 562, 
7 Bom. 292 ; and see 8 Bom. 260. 
Section 586 applies only to appeals 
from appellate decrees , 3 All. 18. No 
appeal lies to Her Majesty in Council 
from any decree which, under sec. 
586, is final ; see infra, sec. 597. 

3 i. e. as far as is consistent with 
the principles on which appeals from 
appellate decrees are admitted and 
determined, 7 Mad. 52, which prin- 
ciples confine the adjudication to 
matters in which a question of law is 
involved, ibid. 54. 

4 This restriction does not apply to 
appeals from one of the Judges of the 


or section 66, directing that a 

High Court to the full Court, L. R., 10 
Ind. App. 17:9 Cal. 494 (S. C.). 

For the form of the register of ap- 
peals from appellate decrees, see 
sched. IV, no. 177. 

5 But see 9 All. 147 (overruling 7 
All. 765 and 8 All. 172) as to the 
non-applicability of secs. 565 and 566 
to second appeals. 

The provisions of sec. 541, ex- 
tended to second appeals by sec. 587, 
do not require that any documents 
should be presented with the appeal 
other than a copy of the decree ap- 
pealed against and the judgment on 
which it is founded. A copy of the 
decree of the Court of first instance is 
not required, 4 Mad. 419. 

6 But orders under sec. 32 refusing 
to make certain persons defendants 
are not appealable, 2 All. 904. 



CHAPTER XU II. APPEALS FROM ORDERS. 689 

(4) orders under section 44, adding a cause of action ; 

(5) orders under section 47, excluding a cause of action ; 

(6) orders returning plaints for amendment or to be pre- 
sented to the proper Court 1 ; 

(7) orders under section in, setting-off, or refusing to set- 
off, one debt against another ; 

(8) orders rejecting applications under section 103 (in cases 
open to appeal) for an order to set aside the dismissal of a 
suit ; 

(9) orders rejecting applications under section 108, for 2 an 
order to set aside a decree ex parte ; 

(10) orders under sections 113, 120 and 177; 

(11) orders under section ji 6 or section 245, rejecting, or 
returning for amendment, written statements or applications 
for execution of decrees ; 

(12) orders under sections 143 and 145, directing anything 
to be impounded ; 

(13) orders under section 162, for the attachment and sale 
of moveable property; 

(14) orders under section 168 for attachment of property, 
and orders under section 170 for the sale of attached property; 

(15) orders under section 261, as to objections to draft- 
conveyances or draft-endorsements ; 

(16) orders under section 294, the first paragraph of section 
312 3 or section 313, for confirming, or setting aside, or re- 
fusing to set aside, a sale of immoveable property ; 

(17) orders in insolvency-matters 4 , under section 351, 
section 352, section 353 or section 357 5 ; 

(j 8) orders under section 366, paragraph two, section 367 
or section 368 ; 

(19) orders rejecting applications under section 370 for 
dismissal of a suit ; 


1 3 All. 456. 

3 For ‘ for ’ the official edition of 
the Code has here by a misprint, 

‘ or.’ 

3 7 All. 254. 

4 This wide expression is used in 
order to include any question arising 
out of the functions entrusted to the 

VOL. II. Y y 


Court under the sections specified, 4 
Cal. 8S8, 890. 

5 6 Cal. 168 (refusal to grant an 
application to be made an insolvent), 
dissenting from 5 Cal. 719. The 
orders specified in clauses (15), (16), 
and (17) are appealable to the High 
Court, sec. 589. 
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(20) orders under section 371, refusing to set aside the 
abatement or dismissal of a suit ; 

(21) orders disallowing objections under section 37 2 ; 

(22) orders under section 454, section 455 or section 458, 
directing a next friend or guardian for the suit to pay costs ; 

(23) orders in interpleader-suits under section 473, clause 
( a)y (£) or (d), section 475 or section 476 ; 

(24) orders under section 479, section 480, section 485, 
section 492, section 493, section 496, section 497, section 502 
or section 503 1 ; 

(25) orders under section 514, superseding an arbitration; 

(26) orders under section 518, modifying an award ; 

(27) orders of refusal under section 558 to re-admit, or 
under section 560 to re -hear, an appeal ; 

(28) orders under section 562, remanding a case' 2 ; 

(29) orders under any of the provisions of this Code 3 , im- 
posing fines 4 , or for the arrest or imprisonment of any 
person, except when such imprisonment is in execution of a 
decree 5 . 

The orders passed in appeals under this section shall be 
final 6 . • 


589 . An appeal from any order specified in section 588, 
clauses (15), (16) and (17), shall lie to the High Court. 

When an appeal from any other order is allowed by this 
chapter, it shall lie to the Court to which an appeal would 
lie from the decree in the suit in relation to which such order 
was made, or, when such order is passed, by a Court (not 
being a High Court) in the exercise of appellate jurisdiction, 
then to the High Court 7 . 


1 An order rejecting an application 
to appoint a receiver is appealable 
under this clause, 10 Mad. 179, over- 
ruling 6 Mad. 355. 

2 3 All. 18. The functions of the 
High Court in appeals under this clause 
are limited to disposing of such points 
as properly fall within the scope of sec. 
562, 7 All. 139: 8 Cal. 674. 

3 See sec. 651 infra, and 5 All. 318. 

Clause (29) does not apply to attach- 

ments for contempt ; but under clause 

(15) of the Letters Patent an appeal 


will lie from a High Court’s order of 
committal for contempt, 7 Bom. 5. 

4 5 Cal. 31 1. 

5 Where an order specified in this 
clause is made by a Court of Small 
Causes an appeal therefrom shall lie 
to the District Court, Act IX of 1887, 
sec. 24. 

6 3 All. 554 : 9 Mad. 447. The 
orders specified in this section are ex- 
cluded from the definition of ‘ decree,’ 
supra, sec. 2. 

7 10 Cal. 524. 
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590. The procedure prescribed in chapter XLI shall, so Procedure 
far as may be, apply to appeals from orders under this Code, fr 0 ^ >peals 
or under any special or local law in which a different proce- orders, 
dure is not provided 1 . 


591. Except as provided in this chapter, no appeal shall lie No other 

from any order passed by any Court in the exercise of its 

original or appellate jurisdiction 2 3 ; but if any decree be ap- j^ders^ 

pealed against, any error, defect or irregularity in any such therein 

order, affecting the decision of the case, may be set forth as a {-^th^n 8et 

ground of objection in the memorandum of appeal. memoran- 

& dum of 


CHAPTER XLIV. y 


appeal 

against 

decree. 


OF PAUPER APPEALS. 

592. Any person entitled under this Code or any other Who may 
law to prefer an appeal, who is unable to pay the fee required pauper, 
for the petition of appeal, may, on presenting an application 
accompanied by a memorandum of appeal, be allowed to ap- 
peal as a pauper, subject to the rules contained in chapters 
XXYI, XLI, XLII and XLIII, in so far as those rules are 
applicable : 

Provided that the Court shall reject the application, unless, Procedure 
upon a perusal thereof and of the judgment and decree t j on f or 
against which the appeal is made, it sees reason to think that of 

the decree appealed against is contrary to law or to some 
usage having the force of law, or is otherwise erroneous or 
unjust 4 . 

593. The inquiry into the pauperism of the applicant may 

be made either by the Appellate Court or by the Court against perism. 


1 As to appeals from orders under 
the Insolvent Act, see 1 2 Cal. 630. 

2 i. e. civil jurisdiction, 7 Boin. 12. 
The section, therefore, does not apply 
to orders of attachment for contempt 
made by a High Court. In such case 
an appeal lies under sec. 15 of the 
Letters Patent, ibid. 

3 This must be presented in person 

(not by pleader), unless the applicant 
is exempted under sec. 640 or 641. 


8 Mad. 504, and it must be made 
within thirty days of the date of the 
decree appealed against, Act XV of 
1877, ached. II, art. 170. It need 
not be preceded by a separate appli- 
cation for inquiry into the appellant s 
pauperism, 1 N. W. P. 246. 

4 No appeal lies from an order re- 
jecting an application under this sec- 
tion, 9 Mad. 447 : 4 9 1, 
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whose decision the appeal is made under the orders of the 
Appellate Court : 

Provided that, if the applicant was allowed to sue or appeal 
as a pauper in the Court against whose decree the appeal is 
made, no further inquiry in respect of his pauperism shall be 
necessary, unless the Appellate Court sees special cause to 
direct such inquiry. 


CHAPTER XLV. 

OF APPEALS TO THE QUEEN IN COUNCIL. 

594. In this chapter, unless there be something repugnant 
in the subject or context, the expression ‘ decree 9 includes 
also judgment and order. 

595. Subject to such rules as may, from time to time, be 
made by Her Majesty in Council regarding appeals from the 
Courts of British India, and to the provisions hereinafter con- 
tained, 

an appeal shall lie to Her Majesty in Council — 

(a) from any final decree 1 passed on appeal by a High Court 
or any other Court of final appellate jurisdiction ; 

(b) from any final decree 1 passed by a High Court 2 in the 
exercise of original civil jurisdiction, and 

(c) from any decree, when the case, as hereinafter provided, 
is certified to be a fit one for appeal to Her Majesty in 
Council 3 * * * * 8 . 

596. In each of the cases mentioned in clauses [a) and (b) 
of section 595 , 


1 3 All. 633 : 4 All. 238 : 6 Bom. 

260. When a decree does not adjourn 

the consideration of the case, it is 

said to be ‘ final.’ Such is said to be 

a decree in a suit for foreclosure or 

redemption although accounts are 
directed to be taken and a further 
order is required (Act IV of 1882, 

sec. 86) to complete the decree, see 

8 Bom. 551. 


2 This includes the Recorder of 
Rangoon, sec. 614. 

3 Where a suit miscarried owing 
to the manner in which the issue was 
framed by the Judge, the costs of 
appeal to Her Majesty in Council were 
directed to be costs in the cause, 1 2 
Moore, I. A. 289. More as to costs, 
bid. 343. 
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the amount or value 1 of the subject-matter of the suit in the 
Court of first instance must be ten thousand rupees or up- 
wards, and the amount or value of the matter in dispute on 
appeal to Her Majesty in Council must be the same sum or 
upwards 2 . 

or the decree must involve, directly or indirectly, some 
claim or question to, or respecting*, property of like amount or 
value, 

and where the decree appealed from affirms the decision of 
the Court immediately below the Court passing such decree, 
the appeal must involve some substantial question of law 3 . 

597 . Notwithstanding anything contained in section 595, Bar of 

no appeal shall lie to Her Majesty in Council from the appeals. 

judgment of one Judge of a High Court established under 
the twenty-fourth and twenty-fifth of Victoria, chapter 104, 
or of one Judge of a Division Court, or of two or more Judges 
of such High Court, or of a Division Court constituted by 
two or more Judges of such High Court, wherever such 
Judges are equally divided in opinion, and do not amount in 
number to a majority of the whole of the Judges of the High 
Court at the time being 4 ; 

and no appeal shall lie to Her Majesty in Council from any 
decree which, under section 586, is final. 

598 . Whoever desires to appeal under this chapter to Her Applica- 

Majesty in Council must apply by petition 5 to the Court whose leave to 
decree is complained of. appeal. 


1 i.e. the selling or market value, 7 

Moore, P. A. 428 : 8 ibid. 193 ; and 
see L. R., 1 I. A. 3 1 7. 

3 8 Cal. 210. Where the amount 
or value is less than rs. 10,000 the 
Judicial Committee will not enter- 
tain an application for special leave 
to appeal to Her Majesty in Council 
unless the petitioner has applffed to 

the High Court for such leave and 
been refused, 13 Moo. I. A. 433. 
As to estimating the value of the 
subject-matter, see 8 Moo. I. A. 165 ; 
that interest may be added to the 
principal in order to make up the 

amount, sec ibid. 164 ; and that the 


stamp on the plaint is not conclusive 
of the value of the subject-matter of 
the suit, see 7 Moo. I. A. 428. 

3 That this provision is not ultra 
vires of the Indian legislature as 
curtailing the jurisdiction given to 
the High Courts by the Letters 
Patent, 1865, cl. 39, see 1 Cal. 431. 

4 In such case an appeal should be 
had in the first instance to a Division 
Bench of the High Court before an 
appeal can be preferred to Her 
Majesty in Council, 10 Cal. 814, 817. 

5 within six months from the date 
of the decree appealed against, see 
sec. 599 (the reenactment of which in 
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599 . Such application must ordinarily 1 be made within six 
months from the date of such decree 2 . 

But if that period expires when the Court is closed, the 
application may be made on the day that the Court re-opens. 

600 . Every petition under section 598 must state the 
grounds of appeal, and pray for a certificate, either that, as 
regards amount or value and nature, the case fulfils the 
requirements of section 596, or* that it is otherwise a fit one 
for appeal to Her Majesty in Council. 

Upon receipt of such petition, the Court may direct notice 
to be served on the opposite party to show cause why the 
said certificate should not be granted. 

601 . If such certificate be refused, the petition shall be 
dismissed : 

Provided that, if the decree complained of be a final decree 
passed by a Court other than a High Court, the order refusing 
the certificate shall be appealable, within thirty days from the 
date of^the order, to the High Court to which the former 
Court is subordinate 3 . 


602 . If the certificate be granted, the applicant shall, 
within six months from the date of the decree complained 
of, or within six weeks from the grant of the certificate, 
whichever is the later date 4 , 

(a) give security for the costs of the respondent, and 

(b) deposit the amount required to defray the expense of 
translating, transcribing, indexing and transmitting to Her 
Majesty in Council a correct copy of the whole record of the 
suit, except 

(1) formal documents directed to be excluded by any 
order of Her Majesty in Council in force for the time 
being ; 


1882 was a mistake), and Act XV of 
1877, sched. II, no. 177: 6 All. 250. 
A s to applications to appeal in formd 
pauperis to Her Majesty in Council, 
see 4 Moo. I. A. 114 : 10 Moo. P. C. 
533: 8 Suth. Civ. R. 48. 

1 10 Mad. 373. 

2 Act I of 1868, sec. 3, cl. (2), supra, 
vol. I. p. 489. 


3 If the High Court dismisses the 
appeal 1 , the petitioner may still apply 
to Her Majesty in Council for special 
leave to appeal. As to the petition 
in such case, see 1 1 Moo. I. A. I . 

4 The time named is subject to 
extension at the sound discretion of 
the Court, L. R., 11 Ind. Ap. 7 (S. C. 
io Cal. 557) : 6 All. 250 : 7 All. 93. 
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( 2 ) papers which the parties agree to exclude; 

(3) accounts, or portions of accounts, which the officer 

empowered by the Court for that purpose considers 
unnecessary, and which the parties have not specifi- 
cally asked to be included, and 

(4) such other documents as the High Court may direct 

to be excluded : 

and when the applicant prefers to print in India the copy 
of the record, except as aforesaid, he shall also, within the 
time mentioned in the first clause of this section, deposit the 
amount required to defray the expense of printing such copy 1 . 

603 . When such security has been completed and deposit Admission 
made to the satisfaction of the Court, the Court may 
(a) declare the appeal admitted, and 
(/>) give notice thereof to the respondent, and shall then 
(c) transmit to Her Majesty in Council, under the seal of 
the Court, a correct copy of the said record, except as afore- 
said, and 

(rl) give to either party one or more authenticated copies of 
any of the papers in the suit on his applying therefor and paying 
the reasonable expenses incurred in preparing them. 


of appeal 
and pro- 
cedure 
thereon. 


604 . At any time before the admission of the appeal, the Revocation 

Court may, upon cause shown, revoke the acceptance of any ^ce'of^ 
such security, and make further directions thereon. security. 

605 . If at any time after the admission of the appeal, but Power to 
before the transmission of the copy of the record, except as f ur ther 
aforesaid, to Her Majesty in Council, such security appears ® e a c y u ^ t ° r 
inadequate, 

or further payment is required for the purpose of trans- 
lating, transcribing, printing, indexing or transmitting the 
copy of the record, except as aforesaid, 

the Court may order the appellant to furnish, within a time 
to be fixed by the Court; other and sufficient security, or to 
make, within like time, the required payment. 

606 . If the appellant fail to comply with such order, the Effect^of^ 

proceedings shall be stayed, comply 

, , ri iv with order. 

1 No appeal lies from an order mentioned m secs. 600-002, 24 feutn. 
granting or refusing the certificate Civ. R. 148: 25 ibid. 529: 7 Cal. 339. 
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and the appeal shall not proceed without an order in this 
behalf of Her Majesty in Council, 

and in the meantime execution of the decree appealed 
against shall not be stayed. 

Refund of 607 . w lien the copy of the record, except as aforesaid, has 
deposit. °* been transmitted "to Her Majesty in Council, the appellant 
may obtain a refund of the balance, if any, of the amount 
which lie has deposited under section 602. 

Powers of 608 . Notwithstanding the admission of any appeal under 
pending this chapter, the decree appealed against shall be uncondition- 
appeal. a lly enforced, unless the Court admitting the appeal otherwise 
directs. 

But the Court may, if it thinks fit, 011 any special cause 
shown by any party interested in the suit, or otherwise appear- 
ing to the Court, 

( a ) impound any immoveable property in dispute or any 
part thereof, or 

( h ) allow the decree appealed against to be enforced, taking 
such security from the respondent as the Court thinks fit for 
the due performance of any order which Her Majesty in 
Council may make on the appeal, or 

( c ) stay the execution of the decree appealed against 1 , taking 
such security 2 from the appellant as the Court thinks fit for 
the due performance of the decree appealed against, or of 
any order which Her Majesty in Council may make on the 
appeal, or 

{(l) place any party seeking the assistance of the Court, 
under such conditions, or give such other direction respecting 
the subject-matter of the appeal, as it thinks fit 3 . 

Increase of 609 . if, at any time during the pendency of the appeal, 
found \n- ^ ie security so furnished by either party appears inadequate, 
adequate, the Court may, on the application of the other party, require 
further security. 


1 As to the cessation of a rule stay- 
ing execution when the judgment of 

the Judicial Committee is known in 
India, see 19 Sixth. Civ. R. 186. 

' 2 As to the amount of the security, 
see 14 Suth. Civ. R. 361 : as to en- 


forcing it, 2 All. 604. 

3 The object of this section is to 
maintain, if it is expedient to do so, 
the status quo between the parties 
pending the appeal to Her Majesty 
in Council, see 14 Cal. 293. 
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In default of such further security being furnished as re- 
quired by the Court, if the original security was furnished by 
the appellant, the Court may, on the application of the re- 
spondent, issue execution of the decree appealed against as if 
the appellant had furnished no such security. 

And if the original security was furnished by the re- 
spondent, the Court shall, so far as may be practicable, stay 
all further execution of the decree, and restore the parties to 
the position in which they respectively were when the security 
which appears inadequate was furnished, or give such direction 
respecting the subject-matter of the appeal as it thinks fit. 

610 Whoever desires to enforce or to obtain execution of Procedure 

tit . » . . to enforce 

any order of Her Majesty in Council shall apply 1 by petition, or ders of 
accompanied by a certified copy 2 of the decree or order made 
in appeal and sought to be enforced or executed, to the Court 
from which the appeal to Her Majesty was preferred. 

Such Court shall transmit the order of Her Majesty to the 
Court which made the first decree appealed from, or to such 
other Court as Her Majesty by her said order may direct, and 
shall (upon the application of either party) give such directions 
as may be required for the enforcement or execution of the 
same 3 ; and the Court to which the said order is so transmitted 
shall enforce or execute it accordingly, in the manner and 
according to the rules applicable to the execution of its 
original decrees 4 . 

When any moneys expressed to be payable in British currency 

1 within twelve years from the as to extend the provisions of sec. 253 

time when the present right to enforce to a case not expressly provided for 
the order arises, Act XV of 1877? by the legislature, 12 Cal. 405-40 , 
eched. II, art. 180: 8 Cal. 218. dissenting from 2 All. 604. Where 

2 5 Cal. 329. This provision is A sued for possession of lands and 
directory only, and intended to insure mesne profits, and by an order in 
that proper information on the sub- Council made on appeal the suit was 
ject of any order in Council shall be remitted to India, and it was ordered 
supplied to the Courts in India. L. R., that the Court below should direct 
10 Ind. App. 4 : 9 Cal. 482 (S. C.). possession to be given to A this order 

3 Exercise of judicial discretion in carries by its own force the right to 

giving such directions may amount the mesne profits, 13 Moo. • ’ 49 °* 

to a judgment under sec. 15 of the As to the effect of an order in Council 
Charter of 1865, so that an appeal carrying by its own force interest, see 

will lie, ibid., but see 6 Cal. 594 ’ 7 Moore, P. C. (N. S.) 314. 

4 Sec. 610 cannot be construed so 
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are payable in India under such order, the amount so pay- 
able shall be estimated according* to the rate of exchange 
for the time being 1 fixed by the Secretary of State for India in 
Council, with the concurrence of the Lords Commissioners of 
Her Majesty's Treasury, for the adjustment of financial trans- 
actions between the Imperial and the Indian Governments. 

011 . The orders made by the Court which enforces or ex- 
ecutes the order of Her Majesty in Council, relating to such 
enforcement or execution, shall be appealable in the same 
manner and subject to the same rules as the orders of such 
Court relating to the enforcement or execution of its own 
decrees. 

612 . The High Court 2 may, from time to time, make rules 
make rules. C0lls ; s £ en £ w ith this Act to regulate — 

{a) the service of notices under section 6oo ; 

(U) the grant or refusal of certificates, under sections 6oi 
and 602, by Courts of final appellate jurisdiction subordinate 
to the High Court ; 

( c ) the amount and nature of the security required under 
sections 602, 605 and 609 ; 

(d) the testing of such security; 

(e) the estimate of the cost of transcribing the record ; 

(/’) the preparation, examination and certifying of such 
transcript ; 

(g) the revision and authentication of translations ; 

(/i) the preparation of indices to transcripts of records, and 
of lists of the papers not included therein ; 

( i ) the recovery of costs incurred in British India in con- 
nection with appeals to Her Majesty in Council, 

and all other matters connected with the enforcement of this 
chapter. 

Publica- All such rules shall be published in the local official Gazette, 
rules 0 and shall thereupon have the force of law in the High Court 
and the Courts * of final appellate jurisdiction subordinate 
thereto 3 . 

1 i.e. for the financial year in the 3 See N. W. P. and Oudh Gazette , 

course of which the moneys are to be 14 Dec. 1878, p. 1937: Judicial 
paid. Circular of the Panjiib Chief Court, 

2 See sec. 614 infra. No. 111: Oudh Gazette , 30 Aug. 
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613 . All rules heretofore made and published by any High Legalisa- 
Court relating to appeal to Her Majesty in Council and in gating 
force immediately before the passing of this Act shall, so far rules, 
as they arc consistent with this Act, be deemed to have been 
made and published hereunder. 

614 . In sections 595 and 61 2, the expression ‘ High Court ’ Recorder 
shall be deemed to include also the Recorder of Rangoon, hut °^ an ' 
not so as to empower him to make rules binding on Courts 
other than his own Court. 

615 . The rules and restrictions referred to in Bengal Regu- Construe- 
lation III of 1828, section IY, clause^//, shall be deemed to Ben.Reg. 
be the rules and restrictions applicable to appeals under this |g^ f sec 
Code from the decisions of the High Court of Judicature at 0 ], 5, 
Fort William in Bengal. 

616 . Nothin^' herein contained shall be understood— Saving of 

0 , Her Mr- 

(a) to bar the full and unqualified exercise of Her Majesty's j esty ' s 

pleasure in receiving or rejecting appeals to Her Majesty in pleasure, 

Council, or otherwise howsoever, or 

(b\ to interfere with any rules made by the Judicial Com- and of 
V / * , rules for 

mittee of the Privy Council, and for the time being in force, conf | llc t 0 f 
for the presentation of appeals to Her Majesty in Council, or 
their conduct before the said Judicial Committee. Judicial 

And nothing in this chapter applies to any matter of criminal 1 
or admiralty or vice-admiralty jurisdiction 2 , or to appeals from 
orders and decrees of Prize Courts 3 . 

1873, Part I. p. 33. As to appeals Judicial Committee , 174, and Appx. 
from Ajmer and Merwdra, Gazette of 1 19 : 3 & 4 Wm. IV, c. 41 : 6 & 7 ^ c * 

India, 24 June 1882, Part II. p. 498. c. 38 : 26 & 27 Vic. c. 24, secs. 22, 23, 

1 Supra, p. 206, note 2, and Ad- and 30 & 3 1 ^ c - c * 45 > sec * 

denda. 3 See ibid. 173, 185, and 3 & 4 

2 For the rules as to appeals to the Will. IV, c. 41, secs. 2, 3, 3 1 * As 

Queen from Vice-Admiralty courts, the procedure in Prize causes, see 27 
see W. Macpherson’s Practice of the & 28 Vic. c. 25. 
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CHAPTER XL VI. 


OF REFERENCE TO AND REVISION BY THE HIGH COURT. 


617. If before or on the hearing* of a suit or an appeal in 
which the decree is final 1 , or if in the execution of any such 
decree, any question of law or usage having the force of law, 
or the construction of a document, which construction may 
affect the merits, arises, on which the Court trying the suit or 
appeal, or executing the decree, entertains reasonable doubt, 
the Court may, either of its own motion or on the application 
of any of the parties, draw up a statement of the facts of the 
case and the point on which doubt is entertained, and refer 
such statement with its own opinion on the point for the 
decision of the High Court. 

618. The Court may either stay the proceedings or proceed 
in the case notwithstanding such reference, and may pass a 
decree or order contingent upon the opinion of the High 
Court on the point referred ; 

but no execution shall be issued, property sold, or person 
imprisoned in any case in which such reference is made until 
the receipt of a copy of the judgment of the High Court upon 
such reference. 

619. The High Court shall hear the parties to the case in 
which the reference is made, in person or by their respective 
pleaders, and shall decide the point so referred, and shall 
transmit a copy of its judgment, under the signature of the 
Registrar, to the Court by which the reference was made ; and 


1 Where a Munsif, thinking he had 
no jurisdiction to hear a certain suit, 
made an order returning the plaint 
for presentation to the proper Court, 
and the appellate Court (the Dis- 
trict Judge) referred the matter to 
the High Court, the High Court 
refused to entertain the reference, 


as the Munsif ’s order was not a ‘ final ’ 
decree, nor would any order of the 
appellate Court passed at the then 
stage of the suit, disposing of the 
plea of jurisdiction, be a * final * 
decree, 7 All. 816. See also 11 Bom. 
57 : 13 Bom. 30. 
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such Court shall, on the receipt thereof, proceed to dispose of 
the case in conformity with the decision of the High Court. 

620 - Costs, if any, consequent on a reference for the Costs of re- 
opinion of the High Court, shall be costs in the case. ^ 

621 . When a case is referred to the High Court under this p^ei- to 
chapter, the High Court may return the case for amendment, alter etc. 
and may alter, cancel or set aside any decree or order which c^urTmak. 
the Court making the reference has passed in the case out refer- 
of which the reference arose, and make such order as it 
thinks fit. 


622 . The High Court may call for the record of any case 1 
in which no appeal lies to the High Court, if the Court 2 C()ri j 0 f 
by which the case was decided appears to have exercised a ““ 9 a ^ le 
jurisdiction not vested in it by law 3 , or to have failed to exer- to High 
cise a jurisdiction so vested 4 , or to have acted in the exercise <Jourt ' 
of its jurisdiction illegally 5 or with material irregularity 6 ; 


1 This includes an interlocutory 
order, 14 Cal, 769 , and all adjudi- 
cations which might be appealed or 
revised subject to the rules governing 
the exercise of the appellate and 
revisional jurisdictions respectively, 
see 7 All. 661, per Mahmitd J. 

2 3 N. W. P. 60 : 9 Bom. 97. 

3 9 Mad. 145 : 10 Mad. 68. 

4 11 Bom. 488, following 9 Bom. 
432 : 9 Mad. 508. 

5 The illegality here intended has 
been held to be ‘an obviously per- 
verse use of jurisdiction, or authority, 
which could not be justified even on 
the premisses assumed or found by 
the Judge, or else some palpable 
transgression of rule in the collection 
of the premisses, an error, in either 
case, not admitting of reasonable 
question,’ 7 P° m - 359- But ^ 
All. 1 1 2 two learned J udges thought 
that ‘ illegally ’ here referred to the 
grounds specified in clauses («•) and 
( 5 ) of sec. 584. Illustrations are : 
admitting an application after the 
period of limitation has expired, 7 
All. 345 ; improperly raising an issue, 
11 Bom. 435: making without juris- 
diction an order to refund, 9 Mad. 


437 *> erroneously deciding a question 
of valuation, affecting the court fee, 
10 Bom. 610. 

6 These words of course do not 
apply to civil cases where the Court 
merely decides wrongly a case which 
it has jurisdiction to decide, 1 1 Cal. 

6 (S. C., L. R., 11 I. A. 237): 9 
Bom. 432 : 7 All. 336, 345 and 407, 
or commits an irregularity not in- 
volving an injustice, 9 Bom. 97. A 
‘material irregularity’ has been held 
to be a departure from a rule which 
has prevented an investigation being 
made such as would enable a right 
or duty to be established in the way 
contemplated by the Code, or which 
has given effect, or refused effect, to 
particular rights in ways quite differ- 
ent from what it prescribes, 7 Bom. 
358 ; and see 6 All. 125, where the 
lower Court improperly refused to 
amend a decree which was at vari- 
ance with t^e judgment. In 3 All. 
205, Straight J. held that ‘acted &c. 
illegally or with material irregu- 
larity’ meant ‘ decided erroneously 
in point of law, or irregularly in a 
material particular in respect of pro- 
cedure. The words certainly include 
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and may pass such order in the case as the High Court 
thinks fit 1 . 


an irregularity of procedure affecting 
the merits, 13 Cal. 225. 

1 For other cases in which the High 
Court acted under sec. 622, see 8 Bom. 
55 3> where it set aside an award made 
under the Land Acquisition Act with 
the aid of a biassed assessor; and 2 
Mad. 264, where it set aside an 
order of the original Court confirming 
an execution-sale to a fraudulent 
partner. 

For cases where the High Court 
declined to exercise jurisdiction under 
this section, see 5 Cal. 807 : 7 Cat. 
330 : 7 All. 914 : 8 All. 519 : 9 Mad. 
332 (a case on Mad. Act VIII of 1 865, 
sec. 76). A party applying under sec. 
622 for relief must show that he has 
not contributed by his own conduct to 
his being placed in the position in 
which he finds himself, 9 Mad. 452. 
As to the effect of delay in applying 
under this section, 9 Mad. 452 : 4 
All. 154. 


This section is inapplicable to inter- 
locutory proceedings, 4 All. 91:5 All. 
293, 294, or to the exercise of the 
discretionary power of a Court in 
granting or withholding sanction to a 
criminal prosecution, 3 All. 508, or 
a suit under the Religious Endow- 
ments Act, XX of 1863, 10 Mad. 98. 
See also as to sec. 622, 9 All. 104, 
492 : 10 Mad. 52, 518. 

The provisions of the Suits Valua- 
tion Act, sec. 12, with respect to 
appellate courts, apply to courts exer- 
cising revisional jurisdiction under 
sec. 622 of the Code, Act VII of 
1887, sec * 1 1 > °1- (4)- 

As to the modifications in the Pan- 
j;ib of sec. 622, see Act XVIII of 
1884, sec. 70. 

As to the seven general principles 
governing the High Court in the 
exercise of its visitatorial or super- 
intending powers, see 7 Bom. 341. 
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PART VIII. 

CHAPTER XLVII. 


OF REVIEW OF JUDGMENT 1 . 

623 . Any person considering himself aggrieved — 

(#) by a decree or order from which an appeal is hereby Applica- 
allowed, but from which no appeal has been preferred 2 ; 

(£) by a decree or order from which no appeal is hereby judgment, 
allowed; or 

(c) by a judgment on a reference from a Court of Small 
Causes, 

and who from the discovery of new and important matter 
or evidence 3 which, after the exercise of due diligence, was not 
within his knowledge 4 or could not be produced by him at the 
time when the decree was passed or order made, or on account 
of some mistake or error apparent on the face of the record 5 , or 
for any other sufficient 0 reason 7 , desires to obtain a review of 
the decree passed or order made against him, 

may apply 8 for a review of judgment to the Court which 


1 This (rather than a suit) is the 
regular course of procedure to set 
aside a decree passed in pursuance of 
a compromise out of court, 10 Cal. 
612. As to the difference between a 
review and an appeal, see 7 Moo. I. 

A. 3 ° 4 * 

24 By such person, 7 Sutli. Civ. R. 
166. 

3 23 Suth. Civ. R. 323. 

4 9 Ben. 187. 

5 14 Cal. 627. 

6 i.e. sufficient to the Court to 
which application for review is made, 
9 All. 36. 

7 The words 4 sufficient reason ’ 
should be liberally construed, so as 
to do substantial justice between the 
parties, 11 Cal. 775. But the fact 
that a decision of a Divisional Bench 
has been overruled by the Full Bench 


is no such reason, 6 All. 292. A 
review cannot be allowed merely to 
enable the Court to reconsider its 
judgment upon the same evidence, 
2 All. 505. While the discovery of a 
fresh authority may not entitle a 
party to a review, yet when a judge 
is satisfied that his judgment has 
proceeded upon an erroneous view of 
the law, this section allows him to 
review his judgment, 7 Mad. 307. 

3 within ninety days from the date 
of the decree or order, except when it 
is made by a Presidency High Court 
or by the Chief Court of the Panjjtb 
in the exercise of original jurisdiction. 
In such case the period of limitation 
is twenty days, Act XV of 1877, 
sched. II, arts. 162 and 173: Act 
XVII of 1877, sec. 18. 
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passed the decree or made the order, or to the Court, if any, 
to which the business of the former Court has been trans- 
ferred 1 . 

A party who is not appealing from a decree may apply for 
a review of judgment notwithstanding the pendency of an 
appeal by some other party 2 , except when the ground of such 
appeal is common to the applicant and the appellant, or when, 
being a respondent, he can present to the Appellate Court the 
case on which he applies for the review 3 . 

624. Except upon the ground of the discovery of such new 
and important matter or evidence as aforesaid, or of some 
clerical error apparent on the face of the decree, no application 
for a review of judgment, other than that of a High Court, 
shall be made to 4 any Judge other than the Judge who 
delivered it 5 . 

625. The rules hereinbefore contained as to the form of 
making appeals shall apply, mutatis mutandis , to applications 
for review. 

626. If it appears to the Court that there is not sufficient 
ground for a review, it shall reject the application. 

If the Court be of opinion that the application for the 
review should be granted, it shall grant the same, and the 
Judge shall record with his own hand his reasons for such 
opinion 6 : 

Provided that — 

(a) no such application shall be granted without previous 
notice 7 to the opposite party, to enable him to appear and be 


1 One against whom an ex parte 
decree has been made may apply 
under this section, 6 All. 65, and 
see 9 All. 61. 

a 7 Bom. 287, 

3 The object is to prevent the 
possibility of having a case pending 
in two Courts at the same time, e. g. 
where a plaintiff partially succeeds 
and the defendant appeals and the 
plaintiff applies for a review in re- 
spect of the portion disallowed. 

4 This does not include ‘ heard and 

determined by,’ 10 Cal. 80, dissenting 


from 4 All. 278 ; see 13 Cal. 231. 

5 Sec. 624 must be read as a pro- 
viso to sec. 623, 8 Mad. 568 : so when 
there has been a change of the pre- 
siding judge, no application can be 
made to the new judge, whether of 
the Court which passed the decree or 
of that substituted for it, except on 
the grounds stated. 

6 If he does not do so the judgment 
is not without jurisdiction, but the 
case should be remanded, 13 Suth. 
Civ. R. 439: 14 ibid. 237. 

7 See form, sched. IV, no. 178. 
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heard in support of the decree 1 a review of which is applied 
for ; and 

(/>) no such application shall be granted on the ground 
of discovery of new matter or evidence which the applicant 
alleges was not within his knowledge, or could not be adduced 
by him, when the decree or order was passed, without strict 
proof 2 3 of such allegation :i . 

627 . If the Judge or Judges, or any one of the Judges, Applica- 
wlio passed the decree or order, a review of which is applied 

for, continues or continue attached to the Court at the time in Court 
when the application for a review is presented, and is not 0 ft W oor° 
or are not precluded by absence or other cause, for a period of 
six months next after the application, from considering the 
decree or order to which the application refers, such Judge or 
Judges or any of them shall hear the application, and no 
other Judge or Judges of the Court shall hear the same. 

628 . If the application for a review be heard by more than Applica- 
one J udge and the Court be equally divided, the application p e jg C ^ n 
shall be rejected. 

If there be a majority the decision shall be according to 
the opinion of the majority. 

629 . A11 order of the Court for rejecting the application Order of 

shall be final ; but whenever such application is admitted, the 

admission may be objected to on the ground that it was Objections 

J . * . . . « , . , to admits* 

(a) m contravention or the provisions or section 024, gion 

( b ) in contravention of the provisions of section 626, or 

(c) after the expiration of the period of limitation pre- 
scribed therefor and without sufficient cause. 

Such objection may be made at once by an appeal against 
the order granting* the application, or may be taken in any 
appeal against the final decree or order made in the suit 4 . 

Where the application has been rejected in consequence 
of the failure of the applicant to appear, lie may 5 apply for 


1 The words ‘or order’ seem omitted 
per incuriam. 

2 unless the other side does not 
object, see 22 Suth. Civ. It. 300. 

3 See infra, Act VII of 1888. sec. 

59 - 


4 There is no second appeal against 
an order passed on appeal under sec. 
629, n Cal. 296. 

5 within fifteen days . from the 
rejection, Act XV of 1877, sched. II, 
art. 160. 


VOL. Tl. 
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an order to have the rejected application restored to the file; 
and, if it be proved to the satisfaction of the Court that 
he was prevented by any sufficient cause from appearing when 
such application was called on for hearing, the Court may 
order it to be restored to the file, upon such terms as to costs or 
otherwise as it thinks fit, and shall appoint a day for hearing 
the same. 

No order shall be made under this section unless the applicant 
has served the opposite party with notice in writing of the 
latter application. 

No application to review an order passed on review or on an 
application for a review shall be entertained. 

Registry of 630 . When an application for a review is granted, a note 

granted ' 011 ^ iere °f shall be made in the register, and the Court may at 

and order 0 nce re-bear the case or make such order in regard to the re- 
for ... c 

hearing, hearing as it thinks fit b 

1 The Court has discretionary power and see io Horn. II. C. 360. As to 
either to re-hear the whole case or any reviews for clerical^ errors, see 6 Cal. 
particular point that it thinks fit, 9 22, 

Cal. 210, following 1 1 Moo. 1 . A. 499 ; 
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PART IX. 



CHAPTER XLVIII. 



SPECIAL RULES RELATING TO T1IE CHARTERED HIGH COURTS. 


631. This chapter applies only to High Courts which are Chapter to 

or may hereafter he established under the twenty-fourth and to char^ 
twenty-fifth of Victoria, chapter 104 (An Act for establishing tered High 
High Courts of Judicature in India) 1 . Courts. 

632. Except as provided in this chapter the provisions Appiica- 

of this Code apply to such High Courts. Code° f 

633. The High Court shall take evidence, and record Recording 
judgments and orders in such manner as it by rule from time i ud £ ments * 
to time directs 2 . 


634. Whenever a High Court considers it necessary that a Execution 
decree made in the exercise of its ordinary original civil juris- ifef^coHts 
diction should be enforced before the amount of the costs aacer- 
incurred in the suit can be ascertained by taxation, the 

Court may order that the decree shall be executed forthwith, 
except as to so much thereof as relates to the costs ; 

and, as to so much thereof as relates to the costs, that the Execution 
decree may be executed as soon as the amount of the costs su b se . 
shall be ascertained by taxation. quently. 

635. Nothin*? in this Code shall be deemed to authorise Unauthor- 

o iscd lei* 

any person on behalf of another to address the Court in the *® e lls ^ t0 
exercise of its ordinary original civil jurisdiction, or to examine address 
witnesses 3 , except when the Court shall have in the exercise of 
the power conferred by its charter authorised him so to do, or 
to interfere with the power of the High Court to make rules 
concerning advocates, vakils and attorneys. 

636. Notices to produce documents, summonses to wit- Who may 
nesses, and every other judicial process, issued in the exercise ^” e 0 [ rc " 

1 These Courts are at present esta- 2 9 All. 93. As to female paupers, 
blished only at Calcutta, Madras, see sec. 404, supra. 

Bombay, and Allahabad. 3 9 All. 613, 617. 

Z Z 2 
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of the ordinary or extraordinary original civil jurisdiction of 
the High Court, and of its matrimonial, testamentary and 
intestate jurisdictions, except summonses to defendants issued 
under section 64, writs of execution, and notices under section 
553, may he served by the attorneys in the suit, or by persons 
employed by them, or by such other persons as the High 
Court by any rule or order, from time to time, directs. 

637 . Any non-judicial or quasi-judicial act which this Code 
requires to be done by a Judge, and any act which may 
be done by a Commissioner appointed to examine and adjust 
accounts under section 394, may be done by the liegistrar 
of the Court or by such other officer of the Court as the 
Court may direct to do such act. 

The High Court may, from time to time, by rule declare 
what shall be deemed to be non-judicial and quasi-judicial 
acts within the meaning of this section. 

638 . The following portions of this Code shall not apply 
to the High Court in the exercise of its ordinary or extra- 
ordinary original civil jurisdiction, namely, sections 16, 17 
and 19, sections 54, clauses ( a ) and (£), 57, 119, 160, 182 to 
185 (both inclusive), 187, 189, 190, 191, 192 (so far as 
relates to the manner of taking evidence), 1 98 to 206 (both 
inclusive), and so much of section 409 as relates to the making 
of a memorandum ; 

and section 579 shall not apply to the High Court in 
the exercise of its appellate jurisdiction. 

Nothing in this Code shall extend or apply to any Judged 
a High Court in the exercise of jurisdiction as an Insolveni 
Court. 

639 . The High Court may, from time to time, fram< 
forms for any proceeding in such Court, and may make rule; 
as to the books, entries and accounts to be kept by its officers 
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PART X. 


CHAPTER XLIX.' 


MISCELLANEOUS. 


640 - Women, who according to the customs and manners Exemption 
of the country ought not to he compelled to appear in public, 
shall be exempt from personal appearance in Court 1 . from per- 

But nothing- herein contained shall be deemed to exempt pearlnce. 
such women from arrest in execution of civil process b 


641 . The Local Government may, by notification in the Power to 
official Gazette, exempt from personal appearance in Court 
any person whose rank, in the opinion of such Government, P ersonal 
entitles him to the privilege of exemption, and may, by like ance. 
notification, withdraw such privilege 2 . 

The names and residences oji the persons so exempted shall, Lists of 
from time to time, be forwarded to the High Court by the exempted. 
Local Government, and a list of such persons shall be kept in 
such Court, and a list of such persons as reside within the 
local limits of the jurisdiction of each Court subordinate to the 
High Court shall be kept in such subordinate Court. 

When any person so exempted claims the privilege of such Costs of 
J 1 1 A • 1 • coinmis- 

exemption, and it is consequently necessary to examine him 8 ion. 

by commission, he shall pay the costs of that commission, 

unless the party requiring his evidence pays such costs 3 . 


642 . No Judge, Magistrate or other judicial officer shall be 
liable to arrest under civil process while going to, presiding in, f ro m arrest 

a • n 7 . hinder civil 

or returning from, ins Court. process. 

And, except as provided in sections 256 and 643, where any 
matter is pending before a tribunal having jurisdiction therein, 
or believing in good faith that it has such jurisdiction, the 
parties thereto, their pleaders, mukhtars, revenue-agents and 


1 9 Mad. 100. As to the * women* 2 Marshall, 627. 
to which this section applies, see 24 3 When the person exempted is a 

Suth. Civ. R. 375 (unmarried Hindu pauper, see sec. 404, supra, 
girl of 12), and 8 ibid. 282. 
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recognised agents, and their witnesses acting in obedience to 
a summons, shall be exempt from arrest under civil process 
while going to or attending such tribunal for the purpose 
of such matter 1 , and while returning from such tribunal 2 . 

643 . When in a case pending before any Court, there 
appears to the Court sufficient ground 3 for sending for investi- 
gation to the Magistrate a charge of any such offence as 
is described in section J93, section 196, section 199, section 
200, section 205, section 206, section 207, section 208, section 
209, section 210, section 463, section 471, section 474, section 
475 * section 476 or section 47 7 of the Indian Penal Code, 
which may be made in the course of any other suit or pro- 
ceeding, or with respect to any document offered in evidence 
in the case, the Court may cause the person accused to be 
detained till the rising of the Court, and may then send him in 
custody to the Magistrate, or take sufficient bail for his 
appearance before the Magistrate. 

The Court shall send to the Magistrate the evidence and 
documents relevant to the charge, and may bind over any 
person to appear and give evidence before such Magistrate. 

The Magistrate shall receive such charge and proceed with 
it according to law K 

644 . Subject to the power conferred on the High Court 
by section 639 and by the twenty-fourth and twenty-fifth of 
Victoria, chapter 104, section 15, the forms set forth in the 
fourth schedule hereto annexed, with such variation as the 
circumstances of each case require, shall be used for the re- 
spective purposes therein mentioned. 

645 . The language which, when this Code comes into 
force, is the language of any Court subordinate to a High 
Court, shall continue to be the language of such subordinate 
Court until the Local Government otherwise orders ; 

but it shall be lawful for the Local Government, from time 

1 In the case of a witness there Sec. 642 does not exempt from 
must be a bond fide belief that his at- arrest for a contempt, 4 Ben. O. €. J. 

tendance is required, 1 4 Ben. Appx. 13. 91 . 

3 4 Mad. II. C. 145 : 4 Mad. 317 : 3 7 Suth. Civ. R. 824. 

1 Cal. 78 : 5 Cal. 106. 4 4 Mad- 325. 
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o time, to declare what language shall he the language of 
very such Court h 

64:5 a. In any Admiralty or Vice- Admiralty cause of Assessors 
alvage, towage or collision, the Court, whether it be oxer- ^ 

:ising its original or its appellate jurisdiction, may if it etc - 
hinks fit, and upon request of either party to such cause shall, 

;ummon to its assistance, in such manner as the Court may by 
■ule, from time to time, direct, two competent assessors 1 2 ; and 
such assessors shall attend and assist accordingly. 

Every such assessor shall receive such fees for his atteiul- 
ince as the Court by rule prescribes. Such fees shalj[ be 
>aid by such of the parties as the Court in each case may 
lirect. 


646. Whenever the Registrar of a Court of Small Causes Power of 
lias any doubt upon any question of law or usage having the 

force of law, or as to the construction of a document, which Cause 
construction may affect the merits of the decision, he may statuses, 
date a case for the opinion of the Judge; and all the pro- 
visions herein contained relative to the stating of a case by 
the Judge shall apply, mufatis mutandis , to the stating of a 
case by the Registrar 3 . 

647. The procedure herein prescribed shall be followed, as Miscel- 

far as it can be made applicable, in all proceedings in any p rocee( p 
Court of civil jurisdiction other than suits and appeals 4 * * * . ln £ 8 - 


1 The Panjiib Government declared 
Urdu to be the language of its Courts ; 
Circular No. 1-134, dated 21 Eeb. 
1863. 

2 They represent in India the two 
Trinity Masters who usually sit in 
England with the Judge of the Pro- 
bate, etc. Division, when he tries 
admiralty actions. See as to the 
attendance of these Masters, Williams 
and Bruce, Admiralty Praclice f 2nd 
ed. pp. 442, 528. 

3 See infra, Act VII of 1888, sec. 60. 

4 g* probate cases, whether con- 

tentious (vol. i. p. 457), or non-conten- 

tious, 8 Cal. 882 ; sales of under- 

tenures, 7 Cal. 165 ; winding-up com- 

panies, 9 All. 180; applications for 
the appointment of guardians and for 


the custody of infants, 9 All. 41 ; 
proceedings under the Divorce Act, 9 
All. 41 ; 6 Bom. 416 ; proceedings 
under the Native Religious Endow- 
ments Act, XX of 1863, sec. 5, see 4 
Mad. 295. As to proceedings in 
Revenue Courts, see 5 All. 406 ; 6 
All. 170: in the Central Provinces, 
Act XVIII of 1881, sec. 19: in the 
Panjab, Acts XVI of 1887, sec. 88 ; 
and XVII of 1887, sec. 117, cl. (2), 
(6). As to suits between landlord and 
tenant, see in the Lower Provinces, 
Act VIII of 1885, sec. 143 : in Oudh, 
Act XXII of 1 886, sec. 135 : in the 
Central Provinces, Act IX of 1883, 
sec. 24. 

Section 647 confers no right of ap- 
peal not expressly given elsewhere, 
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Admission 
of affida- 
vits as 
evidence. 


Procedure 
when per- 
son to be 
arrested 
or property 
to be at- 
tached is 
outside 
district. 


Rules ap- 
plicable to 
all civil 


The High Court may, from time to time, make rules to 
provide for the admission, in such proceedings, of affidavits as 
evidence 1 of the matters to which such affidavits respectively 
relate ; and such rules, on being published in the local official 
Gazette, shall have the force of law. 


648. Where any Court desires that any person shall be 
arrested or that any property shall be attached under any 
provision of this Code 2 not relating to the execution of decrees, 
and such person resides 3 or property is situate outside the 
local limits of its jurisdiction, the Court may, in its discretion, 
issue* a warrant of arrest or make an order of attachment, and 
send to the District Court within the local limits of whose 
jurisdistion such person or property resides 3 or is situate a 
copy of the warrant or order, together with the probable 
amount of the costs of the arrest or attachment. 

The District Court shall, on receipt of such copy and 
amount, cause the arrest or attachment to be made by its own 
officers, or by a Court subordinate to itself, and shall inform 
the Court which issued or made such warrant or order of the 
arrest or attachment ; 

and the Court making any arrest under this section shall 
send the person arrested to the Court by which the warrant of 
arrest was issued, unless he furnishes sufficient security for his 
appearance before that Court, or (where the case is one under 
chapter XXXIV) for satisfying any decree that may be passed 
against him by such Court, in either of which cases the Court 
making the arrest shall release him 4 . 

649. The rules contained in chapter XIX shall apply to 
the execution of any judicial process for the arrest of a person 


io Bom. 433. Nor does it empower 
the Court to stay execution after 
passing a final unappealable decree 
and before granting an application 
for review, 9 All. 36. 

1 The Indian Evidence Act does 
not apply to affidavits presented to 
any Court or officer. 

2 This section does not authorise 
the Court to attach any property 
which it is not authorised to attach 
by any other part of the Code, though 


it permits the Court to transmit its 
order (where such order may be made\ 
for execution beyond the local limits 
of its jurisdiction, 8 Mad. 20. 

8 Bare residence is sufficient to 
render him liable to arrest before 
judgment, 8 Mad. 205, where an 
officer proceeding from Burma to 
England stopt a few days at Madias 
on the way. 

4 See infra, Act VII of i888,sec.6i. 
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or the sale of property or payment of money, which may he process for 
desired or ordered by a Civil Court in any civil proceeding* 1 . o rpa y- 

In the same chapter, the expression c Court which passed a ment * 
decree/ or words to that elfect, shall, unless there is something* 
repugnant in the context, be deemed to include, where the 
decree to be executed is passed in appeal, the Court which 
passed the decree against which the appeal was preferred, and, 
where the Court which passed the decree to be executed has 
ceased to exist 2 3 or to have jurisdiction to execute it :{ , the 
Court which, if the suit wherein the decree was passed were 
instituted at the time of making application for execution of 
the decree, would have jurisdiction to try such suit 4 . 

650. The provisions of chapters XIV and XV relating to Applica- 
witnesses shall apply to all persons required to give evidence to 

or to produce documents in any proceeding under this Code, witnesses. 

650 a. Summonses issued by any Civil or Revenue Court Service of 
situate beyond the limits of British India may be sent to the ^™ lgn 
Courts in British India and served as if they had been issued mouses, 
by such Courts : provided that the Courts issuing such sum- 
monses have been established or continued ■’ by the authority of 


1 This includes the execution of a 
judgment entered up under sec. 86 of 
the Indian Insolvent Act (11 & 12 
Vic. 0. 21), 8 Bom. 5 Li. 

a These words refer to such cases as 
the following : where a Small Cause 
Court, having been in existence for a 
certain number of years, has afterwards 
been abolished by an order of the Local 
Government (Act XT of 1S65, sec. 3); 
where a Sadr Amin who had juris- 
diction throughout the whole of the 
district with a pecuniary jurisdiction 
exceeding that of a Munsif has been 
abolished as such, the officer who was 
Sadr Amin becoming the Munsif at 
head-quarters with a local jurisdiction 
limited to a single munsifi, usually 
that at head-quarters (see the repealed 
Act XVI of 186S, sec. 4, clause 2, and 
sec. 8), 6 Cal. 518, per Field J. 

3 Thi s does not apply to the appellate 
side of the High Court, though it does 
not, as a general rule, execute its own 

decrees or orders, but directs them to 


be executed by one or other of the 
mufassal Courts subordinate to its 
jurisdiction, 6 Cal. 201. The words 
‘ceased . . to have jurisdiction to execute 
it’ meet such cases as this : an Addi- 
tional or Subordinate J udgo attached 
to districts A and B having passed a 
decree in district A leaves A, and sits 
in district B under the provisions of the 
Bengal Civil Courts Act, sec. 15. Such 
a Court sitting in li has not ceased to 
‘exist,’ but has ceased to have juris- 
diction to execute that particular 
decree, 6 Cal. 519. 

4 Therefore, where the Court which 
passed the decree has ceased to have 
jurisdiction to execute it, the applica- 
tion for execution may be made cither 
to that Court or to the Court which, 
if the suit wherein the decree was 
passed were instituted at the time of 
applying, would have jurisdiction to 
try the suit, 6 Cal. 515. 

5 Act VII of 1888, sec. 62. 
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Power to 
make sub- 
sidiary 
rules of 
procedure. 


the Governor General in Council, or that the Governor General 
in Council has, by notification in the Gazelle of India, declared 
the provisions of this section to apply to such Courts 1 . 

The Governor General in Council may, by like notification, 
cancel any notification made under this section, hut not so as 
to invalidate the service of any summons served previous to 
such cancellation. 


651 . Repealed hj Act X of 1886. 

652 . The High Court may, from time to time, make rales 
consistent with this Code to regulate any matter connected 
with its own procedure or the procedure of the Courts of 
Civil Judicature subject to its superintendence. All such 
rules shall be published in the local official Gazette, and shall 
thereupon have the force of law 2 . 


1 The provisions of this section 
have been declared to apply to the 
Courts in Mysore, Macphersons Lists, 
1884, p. 58. 

2 See Rules of the High Court of 
Madras, Macpherson’s Lids, 1884, pp. 
1 15, 1 16, t 17, 128. See also the Bom- 
bay Government Gazette , Part I, 
4th Oct. 1877, P* 875 ; ITt h Oct. 

1877, p. 902; 29th Nov. 1877, p. 
1030 ; 1st Aug. 1878, p. 477; 7th Nov. 

1878, p. 702 : the iV. W. P. and Ondh 
Gazette , 6th March, 1880, Part II. p. 
228 ; 1 1 th Feb. 1882, Part II. p. 1 18 ; 
19th Nov. 1881, Part II. p. 1162. For 
the rules made by the Chief Court of 
the Panjab, see Macphersons Lints, 


1884, p. 467. For those made by the 
Judicial Commissioner of the Central 
Provinces, see his Circulars, vol. i. 
Part I, Procedure. For those made by 
the Judicial Commissioner of British 
Burma, see Macphersons Lists, 1884, 
pp. 557, 558, 559. Ferrules to regu- 
late the subordinate Courts of Coorg 
in exercising insolvency jurisdiction, 
see the Gazette of India, 29 J uly 1 882, 
Part II. p. 592. As to Assam, see 
Assam Gazette for nth Oct. 1879; 
ibid. 28th Feb. 1880 ; ibid, 6th March 
1880. 

See the clause added to sec. 652 by 
Act VII of 1888, sec. 63, infra. 
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Number and year. 

Subject or title. 

Extent of repeal. 

X of 1877 

The Coc\e of Civil Pro- 

So much as has not been 

dure. 

repealed. 

XII of 1S70 

Amending Act X of 

Sections one to one hundred 

18 77, etc. 

and three (both inclusive). 

VII of 1S80 

Merchant Shipping ... 

Section eighty-five. 


THE SECOND SCHEDULE. 

(See Section 5.) 

Chapters and sections of this Code extending to Provincial Courts 

of Small Causes. 

Preliminary: Sections i, 2 X 3 and 5. 

Chapter X. — Of the Jurisdiction of the Courts and lies Judicata , 

except section 1 1 . 

Chapter II. — Of the Place of Suing, except section 20, paragraph 4, and 

sections 22 and 24 (both inclusive). 

Chapter HI. — Of Parties and their appearances. Applications and 
Acts. 

Chapter IV.— -Of the Frame of the Suit, except section 42 and section 

44, rule <(. 

Chapter V. — Of the Institution of Suits. 

Chapter VI.— Of the Issue and Service of Summons, except section 

77/ 

Chapter VII. — Of the Appearance of the Parties and Consequence of 

N 011-appearance. 

Chapter VIII. — Of Written Statements and Set-off. 

Chatter IX. — Of the Examination of the Parties by the Court, except 

section 119. 

Chatter X. — Of Discovery and the Admission etc. of Documents. 

Chapter XII.*— Section 155, first paragraph, Judgment where either 

party fails to produce his evidence. 

Chapter XIII. — Of Adjournments. 

Chapter XIV. — Of the Summoning and Attendance of Witnesses. 

Chapter XV.— Of the Hearing of the Suit and Examination of Witnesses, 
except sections 182 to 188 (both inclusive). 

Chapter XVI. — Of Affidavits. 

Chapter XVII.— Of Judgment and Decree, except sections 204. 

211, 212, 213, 214 and 215 - 

Chapter XVIII.— Sections 220, 221 and 222, of Costs. 


207, 
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Chapter 


Chapter 

Chapter 

Chapter 

Chapter 

Chapter 

Ciiapjer 

Chapter 

Chapter 

Chapter 

Chapter 

Chapter 

Chapter 

Chapter 

Chapter 

Chapter 

Chapter 

Chapter 

Chapter 

Chapter 

Chapter 

Chapter 


THE CODE OE CIVIL PROCEDURE. 

XIX. — Of the Execution of Decrees, sections 223 to 236 
(both inclusive), 239 to 258 (both inclusive), 259 
(except so far as relates to the recovery of wives), 
266 (except so far as relates to immoveable pro- 
perty), 267 to 272 (both inclusive), 273 (so far 
as relates to decrees for moveable property), 275 
to 283 (both inclusive), 284 (so far as relates to 
moveable property), 285, 286, 287, 288, 289, 290, 
291, 292, 293 (so far as relates tore-sales under 297), 
2 94 f° 3°3 (both inclusive), 328 to 333 (both in- 
clusive, so far as relates to moveable property), 
336 to 343 (both inclusive). 

XX. — Section 360, Power to invest certain Courts with 
Insolvency jurisdiction. 

XXI. — Of the Death, Marriage and Insolvency of Parties. 

XXII. — Of the Withdrawal and Adjustment of Suits. 

XXIII. — Of ‘Payment into Court. 

XXIV. — Of requiring Security for Costs. 

XXV. — Commissions. 

XXVI. — Suits by Paupers. 

XXVII. — Suits by and against Government or Government 
Servants. 

XXVIII. — Suits by Aliens and by and against Foreign and Native 
Rulers, except the first paragraph of section 433. 

XXIX. — Suits by and against Corporations and Companies. 

XXX. — Suits by and against Trustees, Executors and Ad- 
ministrators. 

XXXI. — Suits by and against Minors and Persons of un- 
sound mind. 

XXXTT. — Suits by and against Military Men. 

XXXIII. — Interpleader. 

XXXIV. — Of Arrest and Attachment before Judgment, except 
as regards immoveable property. 

XXXVI. — Appointment of Receivers. 

XXXVII. — Reference to Arbitration, sections 506 to 526 (both 
inclusive). 

XXXVIII. — Of Proceedings on Agreemant of Parties. 

XLVI. — Reference to and Revision by High Court. 

XLVIT. — Of Review of Judgment, sections 623, 626 and 630. 

XLIX. — Miscellaneous. 


THE THIRD SCHEDULE. 

(See Section 7.) 

Bombay Enactments . 

Bombay Regulation XXIX, 1827. 

„ „ VII, 1830. 

„ >> I, 1831. 

„ „ XVI, 1831. 

Act XIX of 1835. 

„ XIII of 1842. 
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THE FOURTH SCHEDULE. 


{See Section 644.) 

FORMS OF PLEADINGS AND DECREES. 

* 

A. — Plaints. Part I. 

No. 1. 

For Money lent. 

In the Court of at 

Civil Suit No. 

A. B. of 
against 
C. D. of 

A. 7?., the above* named plaintiff, states as follows : — - 

1 . That on the day of 1 8 , at , 

he lent the defendant rupees repayable on demand [or on the 

day of ]. 

2. That the defendant has not paid the same, except rupees 

paid on the day of 18 . 

[If the plaintiff claims exemption from any law of limitation, say : — • 

3. The plaintiff* was a minor [or insane] from the day of 

till the day of ]. 

4. The plaintiff* prays judgment for rupees, with interest at 

per cent, from the day of lS 

[Note. — T he object of stating when the debt is to be repaid is merely to fix a date for 
interest. If, therefore, interest is not claimed, tlio statement may be omitted.] 


No. 2. 

For Money received to Plaintiff’s Use. 

{Title.) 

A. B. and G. II., the above-named plaintiffs, state as follows : — 

1. That on the day of 18 , at , 

the defendant received rupees [or a cheque on the 

Bank for rupees] from one E. F. for the use of the plaintiff s. 

2. That the defendant has not paid [or delivered] the same accordingly. 

3. The plaintiff’s pray judgment for rupees, with interest at 

per cent, from the day of 18 . 


No. 3. 

For Price of Goods sold by a Factor. 

{Title.) 

A. B., the above-named plaintiff’, states as follows : 

1. That on the day of iS , at , 

lie and E. F., since deceased, delivered to the defendant [one thousand barrels 
of four, five hundred maunds of rice , or as the case may he ] for sale upon 
commission. 
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2. That on the day of 18 , [or, on some 

day unknown to the plaintiff, before the day of 

1 8 ], the defendant sold the said merchandise for rupees. 

3 . That the commission and expenses of the defendant thereon amount to 

rupees. 

4 . That on the day of 18 , the plaintiff de- 

manded from the defendant the proceeds of the said merchandise. 

5 . That he has not paid the same. 

[ Demand of judgment 


No. 4 . 

For Money received by Defendant through the Plaintiff’s 
Mistake of Fact. 

{Title.) 

A. F., the above-named plaintiff, states as follows : — - 

1 . That on the day of 18 , at , 

the plaintiff agreed to buy and the defendant agreed to sell bars 

of silver at annas per tola of fine silver. 

2 . That the plaintiff procured the said bars, to be assayed by one K. F. t 

who was paid by the defendant for such assay, and that the said K. F. de- 
clared each of the said bars to contain 1,500 tolas of fine silver, and that the 
plaintiff accordingly paid the defendant Rs. annas 

therefor. 

3 . That each of the said bars did contain only 1,200 tolas of fine silver. 

4 . That the defendant has not repaid the sum so overpaid. 

[ Demand of judgment.'] 

[Note. — A demand of repayment is not necessary, but it may affect the question of 
interest or the costs.] 


No. 5 . 

For Money paid to a third Party at the Defendant’s Request. 

{Title.) 

A. 7 L, the above-named plaintiff, states as follows : — 

1 . That on the day of 18 , at 

at the request [or by the authority] of the defendant, the plaintiff paid to one 
F. F. rupees. 

2 . That, in consideration thereof, the defendant promised [or became bound] 
to pay the same to the plaintiff on demand [or as the case may be]. 

3 . That [on the day of 18 , the plaintiff 

demanded payment of the same from the defendant, but] he has not paid the 
same. 

[. Demand of judgment.] 

[Note. —If the request or authority is implied, the plaint should state facts raising the 
implication.] 
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No. 6 . 

For Goods sold at a fixed Price and delivered. 

{Title.') 

A . J2., the above-named plaintiff, states as follows : 

1 . That on the day of 18 , at 

E. F., of , deceased, sold and delivered to the defendant [one 

hundred barrels of flour, or, the goods mentioned in the schedule hereto an- 
nexed, or, sundry goods]. 

2. That the defendant promised to pay rupees for the said 

goods on delivery [or, on the day of some day before 

the 'plaint was filed]. 

3. That he has not paid the same. 

4. That the said F. F. in his lifetime made his will, whereby he appointed 
the plaintiff executor thereof. 

5. That on the day of iS , the said E. F. died. 

6 . That on the day of probate of the said will 

was granted to the plaintiff by the Court of 

7. The plaintiff as executor as aforesaid [Fernand of judgment]. 

[Note. — I f a day was fixed for payment it should be stated as furnishing a date for the 
commencement of interest.] 


No 7. 

Goods sold at a reasonable Price and delivered. 

{Title.) 

A. IJ., the above-named plaintiff, states as follows: — 

1 . That on the day of iS , at , 

plaintiff sold and delivered to the defendant [sundry articles of house*furniture] 
but no express agreement was made as to the price. 

2. That the same were reasonably worth rupees. 

3 . That the defendant has not paid the same. 

[Demand of judgment.] 

(.Note. The law implies a promise to pay so much as the goods are reasonably woith.J 


No. S. 

Pou Goods delivered to a third Party at Defendant s Pkocest at 

a fixed Price. 


{Title.) 

A. 13 . , the above-named plaintiff, states as follows : 

1 . That on the - da 3 r of 18 , at > 

plaintiff sold to the defendant [one hundred barrels of flour] and, at the re- 
quest of the defendant, delivered the same to one F. F . 

2. That the defendant promised to pay to the plaintiff rupees 

therefor. m 

3. That he has not paid the same. 

[j Demand of judgment .] 
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No. 9. 

For Necessaries furnished to the Family of Defendant's Testator 

WITHOUT HIS EXPRESS liEQUEST, AT A REASONABLE PRICE. 

( Title .) 

A. B., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , 

plaintitf furnished to [3/o ry Jones] the wife of [James Jones ] deceased, at 
her request, sundry articles of [food and clothing], but no express agreement 
was made as to the price. 

‘ 2 . That the same were necessary for her. 

3. That the same were reasonably worth rupees. 

4. That the said James Jones refused to pay the same. 

5. That the defendant is the executor of the last will of the said James 
Jones. 

[Demand of judgment.] 


No. 10. 

For Goods sold at a fixed frtce. 

{Title.) 

A. 7?., the above-named plaintiff, states as follows : — 

1 . That on the day of 1 8 , at f 

the plaintiff sold to E. F., of , deceased, [all the crop then 

growing on his firm in ]. 

2. That the said F. F. promised to pay the plaintiff rupees for 

the same. 

3. That he did not pay the same. 

4. That the defendant is administrator of the estate of the said E. F. 

[Demand of judgment .] 


No. 11. 

For Goods sold at a reasonable Price. 

( Title.) 

A. !>., the above-named plaintiff, states as follows : — 

1 . That on the day of 18 , at , 

E. F. t of , sold to the defendant [all the fruit growing in his orchard 

in ], but no express agreement was made as to the price. 

2. That the same was reasonably worth rupees. 

3. That the defendant has not paid the same. 

4. That on the day of the High Court of Judi- 

cature at Fort William duly adjudged the said E. F. to be a lunatic and ap- 
pointed the plaintiff committee of his estate, with the usual powers for the 
management thereof. 

5. The plaintiff as committee as aforesaid [Demand of judgment], 

[Note. — When the lunatic’s estate is not subject to the ordinary jurisdiction of a High 
Court, for paragraphs 4 and 5 substitute the following : — ] 

4. That on the day of the Civil Court of 

duly adjudged the said E. F. to beflf unsound mind and incapable of 
managing his affairs, and appointed the plaintiff Manager of his estate. 

5. The plaintiff as Manager as aforesaid [Demand of judgment.] 
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AND NOT ACCEPTED. 


No. 12. 

For goods made at Defendant’s Request, 

(Title.) 

A. JB., the above-named plaintiff, states as follows : 

1. That on the day of 18 , at 

F. y oi , agreed with the plaintiff that the plaintiff should make 

for him [six tables and fifty chairs ], and that the said E. E. should pay for 
the same upon delivery thereof rupees. 

2. That the plaintiff made the said goods, and on the day of 

1 8 , offered to deliver the same to the said E. F., and has ever 

since been ready and willing so to do. 


«3. That the said E. F. has not accepted the goods or paid for the same. 

4. That on the day of 18 , the High Court 

of Judicature at Fort William duly adjudged the said E. F. to be a lunatic, 
and appointed the defendant committee of his estate. 


5. The plaintiff prays judgment for rupees with interest from 

the day of , at the rate of per cent, 

per annum, to be paid out of the estate of the said F. F. in the hands of the 
defendant. 


No. 13. 

For Deficiency upon a Re-sale [Goods sold at Auction]. 

(Title.) ‘ 

A. 13., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at » 

plaintiff put up at auction sundry [articles of merchandise ], subject to the 
condition that all goods not paid for and removed by the purchaser thereof 
within [ten days'] after the sale, should be re-sold by auction on his account, 
of which condition the defendant had notice. 

2 . That the defendant purchased [out crate of crockery] at the said auction 

at the price of rupees. 

3. That the plaintiff was ready and willing to deliver the same to the de- 
fendant on tile same day and for [ten days ] thereafter, of which the defendant 
had notice. 

4. That the defendant did not take away the said goods purchased by him, 
nor pay therefor, within [ten days] after the sale, nor afterwards. 

5. That on the day of iS , at $ 

the plaintiff re-sold the said [crate of crockery], on account of the defendant, 
by public auction, for rupees. 

(3. That the expenses attendant upon such re-sale amounted to 
rupees. 

7. That the defendant has not paid the deficiency thus arising, amounting 
to rupees. 

[Demand of judgment.] 

[Note to § 4. -Unless the seller agreed to deliver, the purchaser must fetch the goods; 
see Act IX of 1S72, soction 93.] 

YOL. II. 3 A 
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No. 14. 

For the Purchase-money of Lands conveyed. 

{Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , 

the plaintiff sold [and conveyed] to the defendant [the house and compound 
No. , in the city of or, a farm known as 

, in or, a piece of land lying, <fcc\] 

2. That the defendant promised to pay the plaintiff rupees for 

the said [house and compound, or farm, or land]. 

3. That he has not paid the same. 

[Demand of judgment. ] 

[Note. — W hore there has been no actual conveyance, say, in § 1, * sold to the defendant the 
house, <fcc., and placed him in possession of the same.’J 


No. 15. 

For the Purchase-money of Immoveable Property contracted to be 

SOLD, BUT NOT CONVEYED. 

{Title.) 

A. B. y the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , 

the plaintiff' and defendant mutually agreed that the plaintiff' should sell to 
the defendant, and that the defendant should purchase from the plaintiff [the 
house No. , in the town of , or one hundred 

blghda of land in , bounded by the East Indian railroad, and by 

other lands of the plaintiff] for rupees. 

2. That on the day of 1 8 , at , 

the plaintiff tendered [or, was ready and willing, and offered to execute] a 
sufficient instrument of conveyance of the said property to the defendant, on 
payment of the said sum, and still is ready and willing to execute the same. 

3. That the defendant has not paid the said sum. 

[Demand of judgment. ] 


No. 16. 

For Services at a fixed Price. 

{Title.) 

A. B.j the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , 

the defendant [hired plaintiff as a clerk, at the salary of rupees, 

per year]. 

2. That from the [said day] until the day of 18 , 

the plaintiff served the defendant as his [clerk]. 

3. That the defendant has not paid the said salary. 

[ Dem a n d of j adym en t .] 
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No. 17. 

Foil Services at a reasonable Price. 

{Title.) 

A. 7?., tlie above-named plaintiff, states as follows : — 

1. That between the day of 18 , and the 

day of 18 , at , plaintiff [executed 

sundry drawings, designs and diagrams] for the defendant, at his request; 
but no express agreement was made as to the sum to be paid for such services. 

2. That the said services were reasonably worth rupees. 

3. That the defendant lias not paid the same. 

[. Demand of j tidy merit .] 


No. 18. 

For Services and Materials at a fixed Prtce. 

{Title.) 

A . li.y the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , 

plaintiff' [furnished the paper for and printed one thousand copies of a book 
called ] for the defendant, at his request [and delivered the same 

to him]. 

2. That the defendant promised to pay rupees therefor. 

3. That he has not paid the same. 

[Demand of j udgment . ] 


No. 19. 

For Services and Materials at a reasonable Price. 

{Title.) 

A . 13 . , the above-named plaintiff", states as follows : — 

1 . That on the day of 18 , at , 

plaintiff built a house [known as No. , in ]> and furnished 

the materials therefor, for the defendant, at his request, but no express agree- 
ment was made as to the price to be paid for such work and materials. 

2. That the said work and materials Avere reasonably worth rupees. 

3. That the defendant has not paid the same. 

[ Demand of 'judgment .] 


No. 20. 

For Rent reserved in a Lease. 

{Title.) 

A. D.y the above-named plaintiff, states as follows : 

1. That on the day of 18 , at , 

the defendant entered into a contract with the plaintiff, under tneir hands, a 
copy of which is hereto annexed. 

[ Or state the substance of the contract .] 

2 . That the defendant has not paid the rent of the [month] ending on 

the day of 18 .amounting 

to rupees. 


[ Demand of Judgment.'] 

3 A 2' 
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Another Form. 

1. That the plaintiff let to the defendant a house, No. 27 , Chowringhee, for 

seven years to hold from the day of 18 , 

at rupees a year, payable quarterly. 

2. That of such rent quarters are due and unpaid. 

[Demand of ' judgment. 


No. 21 . 

For Use and Occupation at a fixed Rent. 

(Title.) 

A. B. y the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , 

the defendant hired from the plaintiff [the house No. , 

street], at the rent of rupees, payable on the first 

day of 

2. That the defendant occupied the said premises from the 

day of 18 to the day of 18 

3. That the defendant has not paid rupees, being the part of said 

rent due on the first day of 18 

[ Demand of judgment.'] 


No. 22. 

For Use and Occupation at a reasonable Rent. 

(Title.) 

A. B., the above-named plaintiff, executor of the will of X. Y . , 
deceased, states as follows : — 

1 . That the defendant occupied the [house No. , 

street], by permission of the said X. Y., from the day of 

18 , until the day of 18 , 

and no agreement was made as to payment for the use of the said premises. 

2. That the use of the said premises for the said period was reasonably 

worth rupees. 

3. That the defendant has not paid the same. 

4. The plaintiff as such executor as aforesaid prays judgment for 
rupees. 


No. 23. 

For Board and Bodging. 
m (Title.) 

A. B.j the above-named plaintiff 1 , states as follows : — 

1 . That from the day of 18 , until the 

day of 18 , the defendant occupied certain 

rooms in the house [No. , street], by permission of the 

plaintiff, and was furnished by the plaintiff, at his request, with meat, drink, 
attendance and other necessaries. 
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2. That, in consideration thereof, the defendant promised to pay [or that 

no agreement was made as to payment for such meat, drink, attendance or 
necessaries, but the same were reasonably worth] the sum of rupees. 

3. That the defendant has not paid the same. 

[■ Demand of judgment-.] 


No. 24. 

For Freight op Goods. 

{Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. That 011 the day of 18 , at 

plaintiff transported in [his barge, or otherwise ] [one thousand barrels of 
flour, or sundry goods] , from to 

at the request of the defendant. 

2. That the defendant promised to pay the plaintiff the sum of [one rupee 
per barrel] as freight thereon [or, that no agreement was made as to payment 
for such transportation, but such transportation was reasonably worth 

rupees] . 

3. That the defendant has not paid the same. 

[Demand of judgment.] 


No. 25. 

For Pass age -money. 

{Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , plaintiff con- 
veyed the defendant [in his ship, called the ], from 

to at his request. 

2. That the defendant promised to pay the plaintiff rupees 

therefor. [Or that no agreement was made as to the price of the said passage, 
but the said passage was reasonably worth rupees.] 

3. That the defendant has not paid the same. 

[Demand of judgment.] 


No. 26. 

On an Award. 

{Title.) 

A. B ., the above-named plaintiff, states as follows: — 

1. That on the day of 18 , at , 

the plaintiff and defendant, having a controversy between them concerning [a 
demand of the plaintiff for the price of ten barrels of oil, which the defendant 
refused to pay], agreed to submit the same to the award of E. F. and G. H. t 
as arbitrators [or, entered into an agreement, a copy of which is hereto 
annexed]. 
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2 . That on the day of 18 , at 

the said arbitrators warded that the defendant should [pay the plain ti If 
rupees]. 

3 . That the defendant has not paid the same. 

[Demand of judgment.] 

[Note. — T his will apply where the agreement to refer is not filed in court.] 

No. 27 . 

On a Foreign Judgment. 

{Title). 

A. B., the above-named plaintiff, states as follows : - 

1. That on the day of 18 , at 

in the State [or Kingdom] of , the Court 

of that State [or Kingdom], in a suit therein pending between the plaintiff 
and the defendant, duly adjudged that the defendant should pay to the 
plaintiff rupees, with interest from the said date. 

2. That the defendant has not paid the same. 

[ Demand of judgment.'] 

Plaints upon Instruments for the Payment of Money only. 

No. 28 . 

On an Annuity Bond. 

{Title.) 

A. B. y the above-named plaintiff, states as follows : — 

1. That on the day of l8 , at 

the defendant by his bond became bound to the plaintiff in the sum of 
rupees to be paid by the defendant to the plaintiff, subject to a 
condition that if the defendant should pay to the plaintiff rupees 

half-yearly on the day of and the 

day of in every year during the life of the plaintiff, the said bond 

should be void. 

2. That afterwards, on the day 18 , the 

sum of rupees for of the said half-yearly payments of the 

said annuity, became due to the plaintiff and is still unpaid. 

[ Demand of judgment.] 


No. 29 . 

Payee against Maker. 

{Title.) 

A. B., the above-named plaintiff, states as follows : — 

1, That on the day of 18 , at , 

the defendant, by his promissory note, now overdue, promised to pay to the 
plaintiff rupees [days] after date. 

2 . That he has not paid the same [except rupees, paid on the 

day of 18 ]. 

[ Demand of judgment.] 
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[Note. — Where the note is payable after notice, for paragraphs 1 and 
2 substitute — ] 

1 . That on the day of 18 , at , the 

defendant by his promissory note promised to pay to the plaintiff 

rupees months after notice. 

2 . That notice was afterwards given by the plaintiff to the defendant to 

pay the same months after the said notice. 

3 . That the said time for payment has elapsed, but the defendant has not 
paid the same. 

[ Where the note is payable at a particular 'place , say — ] 

1 . That on the day of 18 , at 

the defendant, by his promissory note, now overdue, promised to pay to the 
plaintiff [at Messrs. A. & Co's, Madras] rupees months 

after date. 

2 . That the said note was duly presented for payment [at Messrs. A. & 
( 7 o.’i?] aforesaid, but has not been paid. 


7 Vritten Statement of the Defendant. 

In the Court, &e. 

C. D. } the above-named defendant, states as follows : — 

1. The defendant made the note sued upon under the following circum- 
stances : The plaintiff and defendant had for some years been in partnership as 
indigo-manufacturers, and it had been agreed between them that they should 
dissolve partnership, that the plaintiff should retire from the business, and 
that the defendant should take over the whole of the partnership-assets and 
liabilities and should pay the plaintiff the value of his share in the assets after 
deducting the liabilities. 

2 . The plaintiff thereupon undertook to examine the partnership-books and 
inquire into the state of the partnership -assets and liabilities ; and he did 
accordingly examine the said books and make the said inquiries, and he 
thereupon represented to the defendant that the assets of the firm exceeded 
Its. 100,000 and that the liabilities of the firm were less than Its. 30,00°, 
whereas the fact was that the assets of the firm were less than Its. 50,000 
and the liabilities of the firm largely exceeded the assets. 

3 . The misrepresentations mentioned in the second paragraph of this state- 
ment induced the defendant to make the note now sued on, and there never 
was any other consideration for the making of such note. 


No. 30 . 

First Indorsee against Maker. 

{Title.) 

A. B. f the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at 

the defendant, by his promissory note, now overdue, promised to pay to the 
order of /•■'. F. [or to E. F. or order] rupees [ da y 8 

after date]. 
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2. That the said E. F. indorsed the same to the plaintiff. 

3. That the defendant has not paid the same. 

[. Demand of judgment. ] 


No. 31. 

Subsequent Indorsee agatnst Maker. 

{Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. {As in the last 'preceding form.'] 

2. That the same was, by the indorsement of the said E. F. and of G. IT . 
and I. J . \_or and others] transferred to the plaintiff. 

3. That the defendant has not paid the same. 

[ Deman d of j ndgmcnt. ] 


No. 32. 

First Indorsee agatnst first Indorser. 

(Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. That E. F., on the day of 18 , at , 

by his promissory note, now overdue, promised to pay to the defendant or 
order rupees months after date. 

2. That the defendant indorsed the same to the plaintiff. 

3. That on the day of 18 , the same was 

duly presented for payment, but was not paid. 

[Or state facts excusing want of presentment.] 

4. That the defendant had notice thereof. 

5. That he has not paid the same. 

[ Dem a nd of J adgme.n t . ] 


No. 33. 

Subsequent Indorsee against first Indorser; the Indorsement 

BEING SPECIAL. 

(Title). 

A. B ., the above-named plaintiff, states as follows : — 

1. That the defendant indorsed to one E. F. a promissory note, now 
overdue, made [or purporting to have been made] by one G. IE., on the 

day of 18 , at , to the order of 

the defendant, for the sum of rupees [payable days 

after date]. 

2. That the same was, by the indorsement of the said E. F. [and others], 
transferred to the plaintiff. [Or, that the said F. F. indorsed the same to 
the plaintiff.] 

3. 4 and 5. [Fame as 3, 4 and 5 of the last preceding form.] 

[Demand of judgment.] 
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No. 34. 

Subsequent Indorsee against hts immediate Indorser. 

(Title.) 

A. /?., the above-named plaintiff, states as follows : — 

1. That the defendant indorsed to him a promissory note, now overdue, 
made [or purporting to have been made] by one F. F., on the 

day of 18 , at , to the order of one (7. IT ., for 

the sum of rupees [payable days after 

date], and indorsed by the said G. IT. to the defendant. 

2, 3 and 4. [ Same as in 3, 4 and 5 in Form No. 33.] 

[ Demand of judgment. ] 


No. 35. 

Subsequent Indorsee against Intermediate Indorser. 

(Title.) 

A. 7?., the above-named plaintiff, states as follows : — 

1. That a promissory note, now overdue, made [or purporting to have been 

made] by one F. F ., on the day of 18 , at 

, to the order of one G. II., for the sum of rupees 

[payable days after date], and indorsed by the said G. II. to the 

defendant, was by the indorsement of the defendant [and others] transferred 
to the plaintiff. 

2, 3 and 4. \_As in No. 33.] 

[ Demand of judgment.'] 


No. 36. 

Subsequent Indorsee against Maker, and first and second Indorser. 
In the Court of at 

Cieil Suit No. 

A. F. of 


a gain Ht 

C. D. of 

F. F. of 
and 

G. II. of 


A. 7?., tlxe above-named plaintiff, states as follows : 

1. That on the day of 18 ’ at . , ’ 

the defendant, C. IK, by his promissory note, now overdue, promised toj»^y 

to the order of , the defendant, E. i ., mpees 

a 2. That the said E. F. indorsed the same to the defendant, O. II. , who 

indorsed it to the plaintiff. , the same was pre- 

3. That on the day of .. , the sa ;,\ f, J). for 

sented [or state facts excusing leant of presentmen ] 

payment, but was not paid. 

4. That the said E. V. and O. IT. had notice thereof. 

5. That they have not paid the same. 

[ Demand of judgment.'] 
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No. 37. 

Drawer against Acceptor. 

{Title.) 

A. 7?., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , 

by his bill of exchange, now overdue, the plaintiff required the defendant 
to pay to him rupees [ days after date, or sight, thereof]. 

2. That the defendant accepted the said bill. [If the bill is payable at a 
certain time after sight , the date of acceptance should be stated ; otherwise it is 
not necessary.'] 

3. That lie has not paid the same. 

4. That by reason thereof the plaintiff incurred expenses in and about 
the presenting and noting of the bill, and incidental to the dishonour thereof. 

[Demand of judgment]. 

[Note.— Where the bill is payable to a third party, for paragraphs 1, 2, 3, say- ] 

1. That on, cS^c., at &c., by his bill of exchange, now overdue, directed 

to the defendant, the plaintiff required the defendant to pay to E. F. or 
order rupees months after date. 

2 . That the plaintiff delivered the said bill to the said E. F. on 

3. That the defendant accepted the said bill, but did not pay the same, 
whereupon the same was returned to the plaintiff. 


No. 38. 

Payee against Acceptor. 

{Title.) 

A. B ., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , the defendant 

accepted a bill of exchange, now overdue, made {or purporting to have been 
made] by one E. F., on the day of 18 , at 

, requiring the defendant to pay to the plaintiff rupees 

after sight thereof. 

2. That he has not paid the same. 

[Demand of judgment.] 


No. 30. 

FrRST Indorsee against Acceptor. 

{Title.) 

A. B. y the above-named plaintiff, states as follows : — 

1. That on the day of 18 , the defendant 

accepted a bill of exchange, now overdue, made [or purporting to have been 
made] by one E. F., on the day of 18 , at , 

requiring the defendant to pay to the order of one O. II. rupees 

after sight thereof. 

2 . That the said G. II. indorsed the same to the plaintiff. 

3. That the defendant has not paid the same. 

[Demand of judgment!] 
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No. 40. 


Subsequent Indorsee against Acceptor. 
{Title.) 

A. n., the above-named plaintiff, state 3 a 8 follows 

1. [An in the last preceding form, to the end of article 1 ] 

2. That by the indorsement of the said G. II. [and others!, the 
transferred to the plaintiff. 

3. That the defendant has not paid the same. 


[ Demand of judgment.'] 


same was 


No. 41. 

Payee against Drawer for Non-acceptance. 

( Title .) 

A. 13., the above-named plaintiff, states as follows : 

1 . That on the day of 18 , at 

the defendant, by his bill of exchange, directed to if. F„ required the said 
E. F. to pay to the plaintiff rupees [ days after sight]. 

2 . That on the day of 18 , the same was duly 

presented to the said E. F. for acceptance, and was dishonoured. 

3. That the defendant had due notice thereof. 

4. That he has not paid the same. 

[ Demand of jndgmen /.] 


No. 42. 

First Indorsee against first Indorser. 

{Title.) 

A. 7?., the above-named plaintiff, states as follows : — 

1. That the defendant indorsed to the plaintiff a bill of exchange, now 
overdue, made [cm purporting to have been made] by one E. F., on the 

day of 18 , at , requiring one 

G. 11. to pay to the order of the defendant rupees [ days] 

after sight [or after date, or at sight] thereof, [and accepted by the said G. If. 
on the day of 18 ]. 

2. That on the day of 18 , the same was 

presented to the said G. IF. for payment, and was dishonoured. 

3. That the defendant had due notice thereof. 

4. That he has not paid the same. 

[Demand of judgment.'] 


No. 43. 


Subsequent Indorsee against first Indorser; the Indorsement 

BEING SPECIAL. 


(Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. That the defendant indorsed to one E. F. a bill of exchange, now overdue, 
made [or purporting to have been made] by one G. 11., on the 
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day of 1 8 , at , requiring one 1. J. to pay to 

the order of the defendant rupees days after sight thereof 

[or otherwise], and accepted by the said I. J. on the day of 

18 . [This clause may he omitted if not according to the fact.] 

2. That the same was, by the indorsement of the said E. F. [and others], 
transferred to the plaintiff. 

3. That on the day of 1 8 the same was pre- 

sented to the said I. J. for payment, and was dishonoured. 

4. That the defendant had due notice thereof. 

5. That he has not paid the same. 

[Demand of judgment.] 


No. 44. 

Subsequent Indorsee against iiis immediate Indorser. 

(Title.) 

A. B., the above-named plaintiff’, states as follows : — 

1. That the defendant indorsed to plaintiff a bill of exchange, now overdue, 
made [or purporting to have been made] by one E. F. on the 

day of 1 8 , at , requiring one G. IT. to pay 

to the order of I. J. rupees days after sight thereof [or other - 

wise], [accepted by the said G . II.] and indorsed by the said I. J. to the 
defendant. 

2. That on the day of 18 , the same was 

presented to the said G. II. for payment, and was dishonoured. 

3. That the defendant had due notice thereof. 

4. That he has not paid the same 

[Demand of judgment?] 


No. 45. 

Subsequent Indorsee against intermediate Indorser. 

(Title.) 

A. B., the above-named plaintiff, states as follows : — 

1 . That a bill of exchange, now overdue, made [or purporting to have been 

made] by one E. F . , on the day of 1 8 , at 

, requiring one G. H. to pay to the order of one I. J. 
rupees days after sigh thereof [or otherwise], [accepted by the said 

G. H.] and indorsed by the said I. J. to the defendant, was, by the indorse- 
ment of the defendant [and others], transferred to the plaintiff. 

2. That on the day of 18 , the same was 

presented to the said G. II. for payment, and was dishonoured. 

3. That the defendant had due notice thereof. 

4. That he has not paid the same. 

[ Demand of judgment.] 
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No. 40. 

Indorsee against Drawer, Acceptor and Indorser. 

In the Court of , at 

Civil Suit JVo. 

A. B. of 
against 
C. D. of 
E. F. of 
and 

a. II . of 

A . JB.y tlie above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , 

the defendant, C. Z>., by his bill of exchange, now overdue, directed to the 
defendant, F. F. } required the said E. F. to pay to the order of the defendant 
G. H. rupees [ days after sight thereof]. 

2. That on the day of i8 , the said F. F. 

accepted the same. 

3. That the said G. II. indorsed the same to the plaintiff. 

4. That on the day of l8 , the same was 

presented to the said F. F. for payment, and was dishonoured. 

5. That the other defendants had due notice thereof. 

6. That they have not paid the same. 

[I)tma ml of judgment.] 


No. 47. 

Payee against Drawer for Non-acceptance of a Foreign Bill. 

( Title .) 

A. B., the above-named plaintiff, states as follows: — 

1 . That on the day of 1 8 , at * 

the defendant by his bill of exchange, drawn in Calcutta, required one S. F. 
to pay to the plaintiff in [London] pounds sterling, [sixty days] after 

sight thereof. 

2. That on the day of 18 , the same was 

presented to the said F. F. for acceptance, and was dishonoured, and thereupon 
duly protested. 

3. That the defendant had due notice thereof. 

4. That he has not paid the same. 

[5. That the value of pounds sterling, at the time of the service 

of notice of protest on the defendant, was rupees annas.] 

Wherefore the plaintiff demands judgment against the defendant or 
rupees, with [ten per centum] compensation and interest from the 
day of l8 . 


No. 48. 

Payee against Acceptor. 

( Title.) 

A. B., the above-named plaintiff, states as follows 

j p i 8 , at > 

one’jJ r! byhis bill of exchange, now overdue, directed to the defendant, 
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required tile defendant to pay to the plaintiff rupees after date [or 

days after sight] thereof. 

2. That on the day of 18 , the defendant 

accepted the said bill. 

3. That he has not paid the same. 

[ Demand of judgment.'] 


No. 49. 

On a Marine [open] Policy, on Vessel lost by Perils of the Sea, &c. 

( Title .) 

A. B ., the above-named plaintiff, states as follows : — 

1. The plaintiff was the owner of [or had an interest in] the ship 

at the time of her loss, as hereinafter mentioned. 

2. That on the day of 18 , at , 

the defendants, in consideration of rupees to them paid [or which 

the plaintiff then promised to pay] executed to him a policy of insurance upon 
the said ship, a copy of which is hereto annexed ; [or, whereby they promised 
to pay to the plaintiff, within days after proof of loss and interest, 

all loss and damage accruing to him by reason of the destruction or injury of 
the said ship, during her next voyage from to , whether 

by perils of the sea or by fire, or by other causes therein mentioned, not 
exceeding rupees] . 

3. That the said ship, while proceeding on the voyage mentioned in the said 

policy, was on the day of 1 8 , totally lost by 

the perils of the sea [or otherwise ]. 

4. That the plaintiff ’s loss thereby was rupees. 

5. That on the day of 1 8 , he furnished 

the defendants with proof of his loss and interest, and otherwise duly performed 
all the conditions of the said policy on his part. 

b. That the defendants have not paid the said loss. 

[Demand of judgm ent.] 


No. 50. 

On Cargo, lost by Fire : — valued Policy. 

{Title.) 

A. B ., the above-named plaintiff, states as follows : — 

1. That plaintiff was the owner of [or had an interest in] [one hundred bales 

of cotton] on board the ship at the time of her loss as herein- 

after mentioned. 

2 . That on the day of 18 , at , 

the defendants, in consideration of rupees which the plaintiff then 

paid [or promised to pay], executed to him a policy of insurance upon the said 
goods, a copy of which is hereto annexed] ; [or, whereby they promised to pay 
to the plaintiff rupees in case of the total loss, by fire or other causes 

mentioned, of the said goods before their landing at ; or, in case of 

partial loss, such damage as the plaintiff might sustain thereby, provided 
the same should not exceed per centum of the whole value of the 

goods]. 
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3. Tliat on the day of 18 , at , 

wliil6 proceeding on the voyage mentioned in the said policy, the said goods 
were totally destroyed by fire (or, as the case may be). 

4, 5 and 6. [As in paragraphs 4, 5 and 6 of the preceding form.] 

[ Demand of judgment .] 


No, 51. 

On Freight : — valued Policy. 

( Title.) 

A. J?., the above-named plaintiff, states as follows : — 

1. That the plaintiff had an interest in the freight to be earned by the ship 

on her voyage from to at the time of 

her loss as hereinafter mentioned, and that a large quantity of goods was 
shipped upon freight in her at that time. 

2. That on the day of 18 , at , 

the defendant, in consideration of rupees to him paid, executed to 

the plaintiff a. policy of insurance upon the said freight, a copy of which 
is hereto annexed [or state its tenor , as before ]. 

3. That the said ship, while proceeding upon the voyage mentioned in the 

said policy, was, on the day of 1 8 , totally 

lost [by the perils of the sea]. 

4. That the plaintiff has not received any freight from the said ship, nor 
did she earn any on the said voyage, by reason of her loss as aforesaid. 

5 and 6. [As in Form No. 49.] 

[. Demand of judgment.] 


No. 52. 

For a Loss by general Average. 

(Title.) 

A. _Z?., the above-named plaintiff, states as follows : — - 

1. That plaintiff was the owner of [or had an interest in] [one hundred 

bales of cotton] shipped on board a vessel called the Y. Z from to 

, at the time of the loss hereafter mentioned, 

2. That on the day of 18 , at . , in 

consideration of rupees [which the plaintiff then promised to pay], the 

defendant executed to the plaintiff a policy of insurance upon his said goods, 
a copy of which is hereto annexed [or state its tenor as before ]. 

3. That on the day of 18 , while proceeding 

on the voyage mentioned in the said policy, the said vessel was so endangered 
by perils of the sea that the master and crew thereof were compelled to, and 
did, cast into the sea a large part of her rigging and furniture. 

4. That the plaintiff was, by reason thereof, compelled to, and did, pay 

a general average loss of rupees. 

5. That on the day of 18 , he furnished the 

defendant with proof of his loss and interest, and otherwise duly performed all 
the conditions of the said policy on his part. 

6. That the defendant has not paid the said loss. 

[Demand of judgment.] 
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No. 53. 

For a Particular Average Loss. 

{Title.) 

A. B., the above-named plaintiff, states as follows : — 

1 and 2. [As in the last preceding form.] 

3. Th$t on the day of 18 , while on the 

high seas, the sea-water broke into the said shij^, and damaged the said [cotton] 
to the amount of rupees. 

4 and 5. [As in paragraphs 5 and 6 of the last preceding form .] 

[Demand of judgment.] 


No. 54. . 

On a Fire-insurance Policy. 

{Title.) 

A. B. f the aftove-named plaintiff, states as follows : — 

1. That plaintiff [was the owner of, or] had an interest in a [d welling-house, 

known as No. , street, in the city ], at the time 

of its destruction [or, injury] by fire as hereinafter mentioned. 

2. That on the • day of 18 , at , 

in consideration of rupees [to them paid], the defendants executed 

to the plaintiff a policy of insurance on the said [premises], a copy of which 
is hereto annexed [or state its tenor]. 

3. That on the day of 18 , the said [dwelling- 

house] was totally destroyed [or, greatly damaged] by fire. 

4. That the plaintiff’s loss thereby was rupees. 

5. That on the day of 18 , he furnished the 

defendants with proof of liis said loss and interest, and otherwise duly per- 
formed all the conditions of the said policy on his part. 

6. That the defendants have not paid the said loss. 

[ Demand of judgmen t.] 


No? 55. 

Against Surety for Payment of Rent. 

{Title.) ,* 

A. B.y the above-named plaintiff', states as follows : — 

1. That on the day of « • 18 , at , 

one E. F. hired from the plaintiff, for the term of years, the [house 

No. , street ,] at the annual rent of rupees, payable 

[monthly]. 

2. That [at the same time and place] the defendant agreed, in consideration 
of the letting of the said premises to the said E. E. f to guarantee the punctual 
payment of the said rent. 

3. That the rent aforesaid for the month of 18 

mg *to rupees, has not been paid. 


amount- 
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[ fj \ by the terms of the agreement , notice is required to he given to the 
surety, add : — ] 

4. That on the day of 18 , the plaintiff gave 

notice to the defendant of the non-payment of the said rent, and demanded 
payment thereof. 

f>. That he has not paid the same. * 

[ Vent 'ind of j tidgmen /.] 


B . — Plaints for Compensation for Breach of Contract. 

* No. 56. 

For Breach of Agreement to convey Land. 

( Title .) 

A. J3., the above-named plaintiff, states as follows : — 

1. That on the day of iS , at * 

the plaintiff and defendant entered into an agreement, under their hands, of 
which a copy is hereto annexed. 

[Or, That on, &c., the defendant agreed with the' plaintiff that, in consider- 
ation of a deposit of rupees then paid, and of the further sum ot Lten 

thousand] rupees payable as hereinafter mentioned, he would, on the 
day of 1 8 , at execute to the plaintiff a 

sufficient conveyance of [the house No. , street, in the city of 

, free from all incumbrances ; and the plaintiff agreed to pay 
[ten thousand] rupees for the same on delivery thereof]. 

2. That on the day of 18 , the plaintiff de- 

manded the conveyance of the said property from the defendant and tendered 

rupees to the defendant [or, that all conditions were fulfilled, and 
all things happened and all times elapsed necessary to entitle the plaintiff to 
have the said agreement performed by the defendant on his part]. 

3. That the defendant has not executed any conveyance of the said property 
to the plaintiff [or, that there is a mortgage upon the said property, made by 

* , for rupees, registered in the office 

of , on the day of iS , and still un- 

satisfied, or any other defect of title]. 

4. That the plaintiff has thereby lost the use of the money paid by him as 
such deposit as aforesaid and of other moneys provided by him for the comple- 
tion of the said purchase, and has lost tlTe expenses incurred by him m investi- 
gating the title of the defendant and in preparing to perform the agreement on 
his part, and has. incurred expense in endeavouring to procure the performance 
thereof by the defendant. 

5. The plaintiff prays judgment for rupees compensation. 


No. 57. 

For Breach of Agreement to purchase Land. 

( Title .) 

Al. B., the above-named plaintiff, states as follows : 

1. That on the , Jay of 18 at . , 

the plaintiff and defendant entered into an agreement, .under their hands, ot 

which a copy is hereto annexed. 

VOL. II. 3 B 
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[ Or, That on the d ay of 1 8 , at , 

the plaintiff and defendant mutually agreed that the plaintiff should sell to the 
defendant and that the defendant should purchase from the plaintiff forty 
bfglnis of land in the village of for rupees.] 

2. That on the day of 18 , at , 

the plaintiff, being then the absolute owner of the said property [and the same 
being free from all incumbrances, as was made to appear to the defendant], 
tendered to the defendant a sufficient instrument of conveyance of the same 
[or, was ready and willing, and offered, to convey the same to the defendant 
by a sufficient instrument,] on the payment by the defendant of the said sum. 

3. That the defendant has not paid the same. 

[ Demand of judgment . ] 

No. 58. 

Another Form. 

For not completing a Purchase of Immoveable Property. 

{Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. That by an agreement dated the day of 1 8 , it was 

agreed by and between the plaintiff and the defendant that the plaintiff should 
sell to the defendant and the defendant should purchase from the plaintiff a 
house and land at the price of rupees, upon the terms and conditions 

following (that is to say) — 

(a) That the defendant should pay the plaintiff a deposit of rupees 

in part of the said purchase-money on the signing of the said agreement, and 
the remainder on the day of 18 , on which 

day the said purchase should be completed. 

( h ) That the plaintiff should deduce and make a good title to the said 
premises on or before the day of 18 , and on 

payment of the said remainder of the said purchase -money as aforesaid should 
execute to the defendant a proper conveyance of the said premises, to be pre- 
pared at the defendant’s expense. 

2. That all conditions were fulfilled, and all things happened and all times 
elapsed necessary to entitle the plaintiff to have the said agreement performed 
by the defendant on his part, yet the defendant did not pay the plaintiff the 
remainder of the said purchase money as aforesaid on Ins part. 

3. That the plaintiff has thereby lost the expense which he incurred in pre- 
paring to perform the said agreement on his part, and has been put to expense 
in endeavouring to procure the performance thereof by the defendant. 

[ Demand of judgment .] 


No. 50. 

For not delivering Goods sold. 

{Title.) 

A. B ., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , 

the plaintiff and defendant mutually agreed that the defendant should deliver 
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day of 


[one hundred barrels of flour] to the plaintiff [on the 

1 8 ], and that the plaintiff should pay therefor 

rupees on delivery. 

2. That on the [said] day the plaintiff was ready and willing, and offered to 
pay the defendant the said sum upon delivery of the said goods. 

3. That the defendant has not delivered the same, whereby the plaintiff has 
been deprived of the profits which would have accrued to him from such 
delivery. 

[Demand of judgment .] 

No. 60. 

For Breach of Contract to employ. 

(Title •) 

A. /?., the above-named plaintiff, states as follows - 

1. That on the day of 18 , at , 

the plaintiff and defendant mutually agreed that the plaintiff should serve the 
defendant as [an accountant, or in the capacity of foreman, or as the case may 
be], and that the defendant should employ the plaintiff as such, for the term 
of [one year], and pay him for his services rupees [monthly], 

2. That on the day of i8 the plaintiff 

entered upon the service of the defendant as aforesaid, anti has ever since been, 
and still is, ready and willing to continue in such service during the remainder 
of the said year, whereof the defendant always had not’cc. 

3. That on the day of 18 , the defendant 

wrongfully discharged the plaintiff, and refused to permit him to serve as 
aforesaid, or to pay him for liis services. 

[ Demand of judgment.'] 


No. 61. 

For Breach of Contract to employ, where the Employment 

NEVER TOOK EFFECT. 

{Title.) 

A . H., the above-named plaintiff, states as follows : 

1 . [As in last preceding Form.] 

2. That on the day of 18 > at * 

the plaintiff offered to enter upon the service of the defendant, and has ever 
since been ready and willing so to do. 

3. That the defendant refused to permit the plaintiff to enter upon such 

service, or to pay him for his services. * 

[Demand of judgment.] 


No. 62. 

For Breach of Contract to Serve. 

{Title.) 

A. B.y the above-named plaintiff, states as follows : 

1 . That on the Jay of 18 ’ 

the plaintiff and defendant mutually agreed that the plaintiff should employ 

3 B 2 
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the defendant at an [annual] compensation of rupees, and that the 

defendant should serve the plaintiff as [an artist] for the term of [one year]. 

2. That the plaintiff has always been ready and willing to perform his part 

of the said agreement [and on the day of i S 4 

offered so to do]. 

3. That the defendant [entered upon] the service of the plaintiff on the 

above-mentioned day, but afterwards, on the day of 

1 8 , he refused to serve the plaintiff as aforesaid. 

[Demand of judgment,] 


No. 63. 

Against a Bijti.der for Defective Workmanship. 

{Title.) 

A. B. } the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , 

the plaintiff and defendant entered into an agreement, of which a copy is 
hereto annexed. 

[Or state the tenor of the con tract . ] 

[2. That the plaintiff duly performed all the conditions of the said agreement 
on his part.] 

3. That the defendant [built the house referred to in the said agreement in 
a bad and unworkmanlike manner]. 

[ Demand of judgment.'] 


No. 64. 

By the Master against the Father or Guardian of an Apprentice. 

{Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , 

the defendant entered into an agreement, under his hand and seal *, a copy of 
which is hereto annexed. 

[Or state the tenor of the contract .] 

2. That after the making of the said agreement the plaintiff received the 
said [apprentice] into his service as such apprentice for the term aforesaid, 
and has always performed and been ready and willing to perform all things in 
the said agreement on his part to be performed. 

3. That on the day of 18 , the said [appren- 

tice] wilfully absented himself from the service of the plaintiff, and continues 
so to do. 

[Demand of judgment,] 


I The form given in Act XIX of 1850 requires the seal of the father or guardian. 
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No. 65 . 

By the Apprentice against the Master. 

(Title.) 

A. J 5 ., the above-named plaintiff, states as follows:—™ 

1 . That on the day of 18 , at , 

the defendant entered into an agreement with the plaintiff:' and his [father], 
F. id, under their hands and seals, a copy of which is hereto annexed. 

2 . That after the making of the said agreement the plaintiff' entered into the 
service of the defendant with him after the manner of an apprentice to serve 
for the term mentioned in the said agreement, and lias always performed all 
things in the said agreement contained on his part to be performed. 

3 . That the defendant has not [instructed the plaintiff* in the business of 

, or stale any other breach , such as cruelty , failure to provide 
sufficient food , or other ill-treatment ]. 

[Demand of j udgment . ] 


No. 66. 

On a Bond for the Fidelity of a Clerk. 

C Title .) 

A . JS., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , 

plaintiff employed one E. F. as a clerk. 

2 . That on the day of 18 , nt , 

the defendant agreed with the plaintiff, that if the said E. F. should not 
faithfully perform his duties as a clerk to the plaintiff, or should fail to account 
to the plaintiff for all moneys, evidences of debt, or other property received 
by him for the use of the plaintiff*, the defendant would pay to the plaintiff 
whatever loss he might sustain by reason thereof, not exceeding 

rupees. 

[Or, 2. That at the same time and place, the defendant bound himself to the 
plaintiff, by a writing under his hand, in the penal sum of rupees, 

conditioned that if the said E. F. should faithfully perform his duties as clerk 
and cashier to the plaintiff, and should justly account to the plaintiff for all 
moneys, evidences of debt, or other property which should be at any time 
held by him in trust for the plaintiff, the same should be void but not other- 
wise.] 

[Or, 2 . That at the same time and place, the defendant executed to the 
plaintiff a bond, a copy of which is hereto annexed.] 

3 . That between the day of 18 , and the 

day of 18 , the said E. F. received money and 

other property, amounting to the value of rupees, for the use of the 

plaintiff, for which he has not accounted to him, and the same still remains 
due and unpaid. 


[ Dema nd of j n dymen t . ] 
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No. 67- 

By Tenant against Landlord, with Special Damage. 

{Title.) 

A. B. t the above-named plaintiff, states as follows : — 

1 . That on the day of 18 , at , 

the defendant, by an instrument in writing, let to the plaintiff [the house 
No. , street], for the term of years, contracting 

with tlie plaintiff that he, the plaintiff, and his legal representatives should 
quietly enjoy possession thereof for the said term. 

2. That all conditions were fulfilled and all things happened necessary to 
entitle the plaintiff to maintain this suit. 

3. That on the day of during the said term, one 

j E. jF., who was the' lawful owner of the said house, lawfully evicted the 
plaintiff therefrom, and still withholds the possession thereof from him. 

4. That the plaintiff was thereby [prevented from continuing the business 

of a tailor at the said place, was compelled to expend rupees in 

moving, and lost the custom of Gt. H. and /. J . by such removal]. 

[ Dcma nd of j u d <j rn ent. J 


No. GS. 

For Breach of Warranty of Moveables. 

{Title.) 

A. B. y the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , 

the defendant warranted a steam-engine to be in good working order, and 
thereby induced the plaintiff to purchase the same of him, and to pay him 

rupees therefor. 

2 . That the said engine was not then in good working order, whereby the 
plaintiff incurred expense in having the said engine repaired, and lost the 
profits which could otherwise have accrued to him while the engine was under 
repair. 

j Demand of judgment 


No. 61). 

On an Agreement of Indemnity. 

{Title.) 

A. B.y the above-named plaintiff, states as follows 

1. That on the day of 18 , at , 

the plaintiff and defendant being partners in trade under the firm of A. B. A 
C. D., dissolved the said partnership, and mutually agreed that the defendant 
should take and keep all the partnership-property, pay all debts of the firm, 
and indemnify the plaintiff against all claims that might be made upon him on 
account of any indebtedness of the said firm. 

2 . That the plaintiff duly performed all the conditions of the said agreement 
on his part. 
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3 . That on the day of iS [a judgment was 

recovered against the plaintiff and defendant by one E. F., in the Hi<di Court 
of Judicature at , upon a debt due from the said firm to the 

said JJ. F., and on the day of ,8 ,] the plaintiff 

P a *d rupees [in satisfaction of the same]. 

4 . That the defendant has not paid the same to the plaintiff'. 

[Demand of jmlgm ait . ] 


No. 70 . 

By Shi row nek against Fkekjhtok for not Loading. 

(Title.) 

A. R, the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at 

the plaintiff and defendant entered into an agreement, a copy of which is here- 
to annexed. 

[Or, 1. That on , at , the plaintiff and defendant 

agreed by charter-party that the defendant should deliver to the plaintiff’s 
«hip at on the day of 

1 8 , five hundred tons of merchandise, which she should carry to 

and there deliver, on payment of freight ; and that the defendant 

should have days for loading, days for discharge, and days 

for demurrage, if required, at rupees per day.] 

2. That at the time fixed by the said agreement the plaintiff was ready and 
willing, and offered, to receive [the said merchandise, or, the merchandise 
mentioned in the said agreement] from the defendant. 

3 . That the period allowed for loading and demurrage has elapsed, but the 
defendant has not delivered the said merchandise to the said vessel. 

Wherefore, the plaintiff demands judgment for rupees for de- 
murrage and rupees .additional for compensation. 


C. — Plaints i or Compensation rroN Wrongs. 

No. 71 . 

For Trespass on Land. 

( Title.) 

A. B., the above-named plaintiff, states as follows : — 

1 . That on the day of 18 , at 

the defendant entered upon certain land of the plaintiff, known as 
[and depastured the same with cattle, trod down the grass, cut the timber, 
and otherwise injured the same.] 

[Demand of judgment.'] 
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No. 72. 

For Trespass in entering a Dwelling-house. 

{Title.) 

A. B., the above-named plaintiff, states as follows : — 

1 . That the defendant entered a dwelling-house of the plaintiff callec 

, and made a noise and disturbance therein for a long time, anc 
broke open the doors of the said dwelling-house, and removed, took anc 
carried away the fixtures and goods of the plaintiff therein, and disposed o] 
the same to the defendant’s own use, and expelled the plaintiff and his family 
from the possession of the said dwelling-house, and kept them so expelled for 
a long time. 

2 . That the plaintiff was thereby prevented from carrying on his business, 
and incurred expense in procuring another dwelling-house for himself and 
family. 

[Demand of j udymeul.] 


No. 73. 

For Trespass on Moveables. 

{Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. That on the day of l 8 , at , 

the defendant broke open ten barrels of rum belonging to the plaintiff, and 
emptied their contents into the street [or, seized and took the plaintiff’s goods, 
that is to say, iron, rice and household furniture, or as the case may be, and 
carried away the same and disposed of them to his own use] : 

or, seized and took the plaintiff ’s cows and bullocks, and impounded them 
and kept them impounded for a long time. 

2. That the plaintiff was thereby deprived of the use of the cows and 
bullocks during that time, and incurred expense in feeding them and in getting 
them restored to him ; and was also prevented from selling them at 

fair, as he otherwise would have done, and the said cows and bullocks are 
diminished in value to the plaintiff [otherwise, slate the injury according to 
the facts]. 

[Dem a n< l of j udgment.] 


No. 7-i. 

For the Conversion of Moveable Propeutv. 

{Title.) 

A. B. y the above-named plaintiff, states as follows : — 

1. That on the day of 18 , plaintiff was in 

possession of certain goods described in the schedule hereto annexed [or, of 
one thousand barrels of flour]. 

2. That on that day, at , the defendant converted the same to 

his own use, and wrongfully deprived the plaintiff of the use and possession 
of the same. 

[Demand of judyment. ] 

The Schedule. 
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No. 75. 

Against a Warehouseman for Refusal to deliver goods. 

(: Title .) 

A. B ., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , 

the defendant, in consideration of the payment to him of rupees [or, 

rupees per barrel, per month, &e.], agreed to keep in his godown [one 
hundred barrels of flour], and to deliver the same to the plaintiff on payment 
of the said sum. 

2. That thereupon the plaintiff deposited with the defendant the said 
[hundred barrels of flour]. 

3. That on the day of 18 , the plaintiff 

requested the defendant to deliver the said goods, and tendered him 

rupees [or the full amount of storage due thereon], but the 
defendant refused to deliver the same, 

4. That the plaintiff was thereby prevented from selling the said goods 
to E. F. f and the same are lost to the plaintiff. 

[Demand of judgment. ] 


No. 76. 

For procuring Property by Fraud. 

[Title.'] 

A. B., the above-named plaintiff, states as follows : — 

1. That on the day of iS , at , 

the defendant, for the purpose of inducing the plaintiff to sell him certain 
goods, represented to the plaintiff that [he, the defendant, was solvent, and 
worth rupees over all his liabilities]. 

2. That the plaintiff was thereby induced to sell [and deliver] to the 

defendant [dry goods] of the value of rupees. 

3. That the said representations were false [or, state the particular false- 
hoods ], and were then'linown by the defendant to be so. 

4. That the defendant has not paid for the said goods. [Or, if the goods 

were not delivered , That the plaintiff, in preparing and shipping the said goods 
and procuring their restoration, expended rupees.] 

[Demand of judgment.] 


No. 77. 

For fraudulently procuring Credit to be given to another Person. 

(Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. That on the day of 1 8 , at , 

the defendant represented to the plaintiff that one E. F. was solvent and in 
good credit, and worth rupees over all his liabilities [or, that E. F. 

then held a responsible situation and was in good circumstances, and might 
safely be trusted with goods on credit]. 
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2. That the plaintiff was thereby induced to sell to the said JE. F. [rice] of 

the value of rupees [on month’s credit]. 

3. That the said representations were false and were then known by the 
defendant to be so, and were made by him with intent to deceive and 
defraud the plaintiff [or, to deceive and injure the plaintiff]. 

4. That the said E. F. [did not pay for the said goods at the expiration of 
the credit aforesaid, or] has not paid for the said rice, and the plaintiff 4 has 
wholly lost the same by reason of the premises. 

[ Demand of judgment.] 


No. 78. 

For polluting the Water under the Plaintiff’s Land. 

(Title). 

A. B., the above-named plaintiff, states as follows : — 

1 . That he is, and at all the times hereinafter mentioned was, possessed of 

certain land called and situate in , and of a well 

therein, and of water in the said well, and was entitled to the use and benefit 
of the said well and of the said water therein, and to have certain springs and 
streams of water which flowed and ran into the said well to supply the same to 
flow or run without being fouled or polluted. 

2. Than on the day of iS , the defendant 

wrongfully fouled and polluted the said well and the said water therein and 
the said springs and streams of water which flowed into the said well. 

3. That by reason of the premises the said water in the said well became 
impure and unfit for domestic and other necessary purposes, and the plaintiff 
and his family are deprived of the use and benefit of the said well and water. 

[ Demand of judgment.] 


No. 73. 

For carrying on a noxious Manufacture. 

(Title). 

A. B.j the above-named plaintiff, states as follows 

1 . That the plaintiff is, and at all the times hereinafter mentioned was, 

possessed of certain lands called situate in 

2. That ever since the day of 18 , the 

defendant has wrongfully caused to issue from certain smelting works carried 
on by the defendant large quantities of offensive and unwholesome smoke and 
other vapours and noxious matter, which spread themselves over and upon the 
said lands, and corrupted the air, and settled on the surface of the said lands. 

3. That thereby the trees, hedges, herbage and crops of the plaintiff growing 
on the said lands were damaged and deteriorated in value, and the cattle and 
live-stock of the plaintiff on the said lands became unhealthy, and divers of 
them were poisoned and died. 
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4 . That by reason of the premises, the plaintiff was unable to depasture the 
said lands with cattle and sheep as he otherwise might have done, and was 
obliged to remove his cattle, sheep and farming stock therefrom, and has been 
prevented from having so beneficial and healthy a use and occupation of the 
said lands as he otherwise would have had. 

[ Vein a nd of j ud g men t .] 


No. 80. 

Fob obstructing a Way. 

( Title). 

A. B., the above-named plaintiff, states as follows : 

1. That the plaintiff is, and at the time hereinafter mentioned was, possessed 

of [a house in the village of ]. 

2. That he was entitled to a right of way from the said [house] over a 
certain field to a public highway and back again from the said highway over 
the said field to the said house, for himself and his servants [with vehicles, or, 
on foot] at all times of the year. 

3. That on the day of iS defendant wrong- 

fully obstructed the said way, so that the j/laintiff could not pass [with vehicles, 
or, on foot, or, in any manner] along the said way [and has ever since wrong- 
fully obstructed the same]. 

4. [State special damage, if any.'] 

[ Demand of judgment.'] 


Another Bonn. 

x. That the defendant wrongfully dug a trench and heaped up earth and 
stones in the public highway leading from to so as to 

obstruct it. 

2. That thereby the plaintiff, while lawfully passing along the said highway, 
fell over the said earth and stones [or, into the said trench] and broke his arm, 
and suffered great pain, and was prevented from attending to his business for 
a long time, and incurred expense for medical attendance. 

[Bern a nd of j u dymen /] . 


No. 81. 

For diverting a Water-course. 

(Title.) 

A. B the above-named plaintiff, states as follows : 

1. That the plaintiff is, and at the time hereinafter mentioned was, possessed 

of a mill situated on a [stream] known as the , m the vllla g e ° 

, district of 

2. That by reason of such possession the plaintiff was entitled to the flow of 
the said stream for working the said mill. 
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3. That on the day of 18 , the defendant, 

by cutting the bank of the said stream, wrongfully diverted the water thereof, 
so that less water ran into the plaintiff’s mill. 

4. That by reason thereof, the plaintiff has been unable to grind more than 

sacks per day, whereas, before the said diversion of water, he was 
able to grind sacks per day. 

[Demand of judgment.] 


No. 82. 

For obstructing a Right to use Water for Irrigation. 

(Title). 

A. JB ., the above-named plaintiff, states as follows : — 

1. That the plaintiff is, and was at the time hereinafter mentioned, possessed 
of certain lands situate, &c., and entitled to take and use a portion of the water 
of a certain stream for irrigating the said lands. 

2. That on the day of the defendant prevented 

the plaintiff from taking and using the said portion of the said water as afore- 
said, by wrongfully obstructing and diverting the said stream. 

[. Demand of judgment.'] 


No. 83. 

For Waste by a Lessee. 

(Title.) 

A. 7>\, the above-named plaintiff, states as follows : — 

1. That on the day of 18 , the defendant 

hired from him [the house No. , street] for the term 

of 

2. That the defendant occupied the same under such hiring. 

3. That during the period of such occupation, the defendant greatly injured 
the premises [defaced the walls, tore up the floors, and broke down the doors ; 
or otherwise specify the injuries as far as possible]. 

The plaintiff prays judgment for rupees compensation. 


No. 84. 

For Assault and Battery. 

(Title.) 

A. J2., the above-named plaintiff, states as follows : — 
That on the day of 18 , at 

the defendant assaulted and beat him. 

The plaintiff prays judgment for 


rupees compensation. 
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No. 85. 

For Assault and Battery, with special Damage. 

{Tide.) 

A. B., the above-named plaintiff, states as follows 

1 . That on the day of 18 , at 

the defendant assaulted and beat him until he became insensible. 

2. That the plaintiff was thereby disabled from attending to his business for 

[six weeks thereafter] , and was compelled to pay rupees for medical 

attendance, and has been ever since disabled [from using his right arm]. [Or 
otherwise state the damage as the case mag £><?]. 

[Demand of judgment.} 


No. 86. 

For Assault and False Imprisonment. 

( Title.) 

A. B., the above-named plaintiff, states as follows : 

1 . That on the day of 18 , at , 

the defendant assaulted the plaintiff, and imprisoned him for days 

[or hours] ; [ slate special damage, if any , thus : — 

2. That by reason thereof the plaintiff suffered great pain of body and mind 
and was exposed and injured in his credit and circumstances, and was pre- 
vented from carrying on his business and from providing for his family by his 
personal care and attention, and incurred expense in obtaining his liberation 
from the said imprisonment [or otherwise , as the case mag be]. 

[ Demand of judgment.] 


No. 87. 

For Injuries caused by Negligence on a Railroad. 

{Title.) 

A. B., the above-named plaintiff, states as follows : — 

1 . That on the day of 18 , the defendants 

were common carriers of passengers by railway between and 

2. That on that day the plaintiff was a passenger in one of the carriages of 
the defendants on the said road. 

3. That while he was such passenger, at [or, near the station of 

; or, between the stations of and ]> a collision 

occurred on the said railway, caused by the negligence and unskilfulness of the 
defendants’ servants, whereby the plaintiff was much injured [having his leg 
broken, his head cut, &c., and state the special damage, if any, as], and 
incurred expense for medical attendance, and is permanently disabled from 
carrying on his former business as [a salesman]. 

[Demand of judgment.] 
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[Or thus : — 2. That on that day tlio defendants by their servants so 
negligently and unskilfully drove and managed an engine and a train of 
carriages attached thereto upon and along the defendants’ railway which the 
plaintiff was then lawfully crossing, that the said engine and train were driven 
and struck against the plaintiff, whereby, & c., as in § 3]. 


No. 88. 

For Injuries caused by Negligent Driving. 

(Title.) 

A. B., the above-named plaintiff, states as follows : — 

1 . The plaintiff is a shoemaker, carrying on business at 
The defendant is a merchant of 

2. On the [23rd May, 1875], the plaintiff was walking eastward along 
Ohowringhee, in the City of Calcutta, at about 3 o’clock in the afternoon. He 
was obliged to cross Harrington Street, which is a street running into Chow- 
ringhee at right angles. While he was crossing this street, and just before 
he could reach the foot-pavement on the further side thereof, a carriage of the 
defendant’s, drawn by two horses, under the charge and control of the 
defendant’s servants, was negligently, suddenly, and without any warning, 
turned at a rapid and dangerous pace out of Harrington Street into Chow- 
ringhee. The pole of the carriage struck the plaintiff and knocked him down, 
and he was much trampled by the horses. 

3 . By the blow and fall and trampling the plaintiff’s left arm was broken, 
and he was bruised and injured on the side and back, as well as internally, 
and in consequence thereof the plaintiff' was for four months ill and in suffering, 
and unable to attend to his business, and incurred heavy medical and other 
expenses, and sustained great loss of business and profits. 

The plaintiff claims rupees damages. 


(Title.) 

Written Statement of Defendant. 

1. The defendant denies that the carriage mentioned in the plaint was the 
defendant’s carriage, or that it was under the charge or control of the de- 
fendant’s servants. The carriage belonged to [Messrs. F. F. and G.H.] of 

►Street, Calcutta, livery stable-keepers, employed by the defendant 
to supply him with carriages and horses ; and the person under whose charge 
and control the said carriage was, was the servant of the said [Messrs. E. F. 
and G. If.]. 

2 . The defendant does not admit that the said carriage was turned out of 
Harrington Street either negligently, suddenly, or without warning, or at a 
rapid or dangerous pace. 

3 . The defendant says that the plaintiff might and could, by the exercise of 
reasonable care and diligence, have seen the said carriage approaching him, 
and avoided any collision with it. 

4 . The defendant does not admit the statements of the third paragraph of 
the plaint. 
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No. 80. 

For Libel; the Words being libellous in themselves. 

(Title.) 

A. B. } the above-named plaintiff, states as follows 

1 . That on the day of 18 , at # 

the defendant published in a newspaper, called the [or, in a letter 

addressed to E. id], the following words concerning the plaintiff: — 

[Set forth the worth' used .] 

2. That the said publication was false and malicious. 

[Demand of judgment.] 

Noth.- -If the libel was in a language not the language of the Court, set out the libel 
verbatim in the foreign language in which it was published, and then proceed thus “ Which 
said words, being translated into the language, have the meaning and 

effect following and were so understood by the persons to whom they were so published, that 
is to say [here set out a literal translation of the libel in the. language of the Court], 


No. DO. 

For Libel ; the Words not being libellous in themselves. 

(Title.) 

A. B. y the above-named plaintiff', state* as follows : — 

1 . That the plaintiff [is, and] was, on and before the day of 

1 8 , a merchant doing business in the city of 

2. That on the day of 18 , at , 

the defendant published in a newspaper, called the [or, in a 

letter addressed to E. F . , or otherwise how published], the following words 
concerning the plaintiff : — 

[‘ A. B. of this city has modestly retired to foreign lands. It is said that 
creditors to the amount of rupees are anxiously seeking his address.’] 

3. That the defendant meant thereby that [the plaintiff had absconded to 
avoid his creditors, and with intent to defraud them]. 

4. That the said publication was false and malicious. 

[ Demand of judgment.] 


No. 91. 

For Slander; the Words being Actionable in themselves. 

(Title.) 

A. B., the above-named plaintiff, states as follows : 

1. That on the day of 18 , at 

the defendant falsely and maliciously spoke, in the hearing of E. F. [or, sum ry 
persons], the following words concerning the plaintiff : He is a thief ]. 

2. That, in consequence of the said words, the plaintiff lost his situation as 

in the employ of 

[. Demand of judgment .] 
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No. 92. 

For Slander; the Words not being actionable in themselves. 

{Title.) 

A. B., the above-named plaintiff, states as follows : — - 

1. That on the day of 18 , at , 

the defendant falsely and maliciously said to one E. F. concerning the plaintiff, 
[ c He is a young man of remarkable easy conscience ’]. 

2 . That the plaintiff was then seeking employment as a clerk, and the 
defendant meant, by the said words, that the plaintiff* was not trustworthy as 
a clerk. 

3. Tli at in consequence of the^said words [the said F. F. refused to employ 
the plaintiff* as a clerk]. 

[ Demand of j udgment .] 


No. 93. 

For malicious Prosecution. 

[Title.'] 

A. B ., the above-named plaintiff*, states as follows: — 

1. That on the day of iS , at , 

the defendant obtained a warrant of arrest from [a magistrate of 

the said city, or, as the case mag he] on a charge of , and the plaintiff 

was arrested thereon, and imprisoned for [days, or, hours, and gave 

bail in the sum of rupees to obtain his release]. 

2. That in so doing, the-defendant acted maliciously and without reasonable 
or probable cause. 

3. That on the day of 18 , the said magistrate 

dismissed the complaint of the defendant, and acquitted the plaintiff*. 

4. That many persons, whose names are unknown to the plaintiff, hearing 
of the said arrest, and supposing the plaintiff £o be a criminal, have ceased to 
do business with him ; or, that, in consequence of the said arrest, the plaintiff 
lost his situation as clerk to one F. F., or, that by reason of the premises the 
plaintiff’ suffered pain of body and mind, and was prevented from transacting 
his business, and was injured in his credit, and incurred expense in obtaining 
his release from the said imprisonment and in defending himself against the 
said complaint. 

[. Demand of judgment.] 


I ). — Plaints in Suits for Spkcific Property. 


No. 94. 

By the Absolute Owner for the Possession of immoveable Property. 

(Title.) 

A. B., the above-named plaintiff*, states as follows : — 

1 . That X. Y. was the absolute owner [of the estate, or, the share of the 
estate, called , situate in the district of , the Government-revenue 

of which is rupees and the estimated value rupees, or, of the 

house No. , street in the town of Calcutta, the estimated value of 

which is rupees]. 
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2 . That on the day of iS , Z. illegally dis- 

possessed the said X. L of the said estate [or share or house]. 

3 . That the said X» F. has since died intestate, leaving the plaintiff, the 
said A. 13., his heir him surviving. 

4 . That the defendant withholds the possession of the estate [or share or 
house] from the plaintiff*. 

The plaintiff* prays judgment : 

(1) for the possession of the said premises ; 

(2) for rupees compensation for withholding the same. 


A nother Form. 

A. -Z?., the above-named plaintiff, states as follows : — 

1. On the day of , the plaintiff’ by an instrument 

in writing, let to the defendant a house and premises [No. 52, Ivussell Street, 
in the ] for a term of five years from the day of 

, at the monthly rent of 300 rupees. 

2 . By the said instrument the defendant covenanted to keep the said house 
and premises in good and tenantable repair. 

3 . The said instrument also contained a clause of re-entry, entitling the 
plaintiff to re-enter upon the said house and premises, in case the rent thereby 
reserved, whether demanded or not, should be in arrear for twenty-one days, 
or in case the defendant should make default in the performance of any 
covenant upon his part to be performed. 

4. On the day of 18 , a month’s rent became 

due, and on the day of 18 , another month’s 

rent became due ; on the day of 18, both had 

been in arrear for twenty- one days, and both are still due. 

5. On the same * day of 18 , the house and 

premises were not and are not now in good or tenantable repair, and it would 
require the expenditure of a large sum of money to re instate the same in 
good and tenantable repair, and the plaintiff’s reversion is much depreciated 
in value. Ttie plaintiff claims : 

(1) possession of the said house and premises ; 
rupees for arrears of rent ; 

rupees compensation for the defendant’s breach of his 
covenant to repair ; 

rupees for the occupation of the house and premises from 
the day of 18 to the day of 

recovering possession. 


( 2 ) 

( 3 ) 

( 4 ) 


No. 95 . 

By thI: Tenant. 

{Title.) 

A. B ., the above-named plaintiff, states as follows : — 

1 *phat one JE . F . is the absolute owner of [a piece of land in the town of 
Calcutta , bounded as follows : ]. the cat1 ' 

mated value of which is rupees. 

VOL. II. 3 0 
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2. That on the day of 18 , the said JE. F. let 

the said premises to the plaintiff for years, from 

3. That the defendant withholds the possession thereof from the plaintiff. 

[ Demand of judgment.'] 


No. 96. 

For Moveable Property wrongfully taken. 

{Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , plaintiff owned 

[or was possessed of] one hundred barrels of flour, the estimated value of 
which is rupees. 

2. That on that day, at , the defendant took the same. 

The plaintiff prays judgment : 

(1) for the possession of the said goods, or for rupees in case 

such possession cannot be had ; 

(2) for rupees compensation for the detention thereof. 


No. 97. 

For Moveables wrongfully detained. 

{Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , plaintiff owned 

[or, state facts showing a right to the possession] the goods mentioned in the 
schedule hereto annexed [or describe the goods], the estimated value of which 
is rupees. m 


2. That from that day until the commencement of this suit, the defendant 
has detained the same from the plaintiff. 

3. That before the commencement of this suit, to wit, on the + day 

of 18 , the plaintiff demanded the same from the defendant, 

but he refused to deliver them. 

The plaintiff prays judgment : 

(1 ) for the possession of the said goods, or for rupees, in case 

such possession cannot be had ; 

(2) for rupees compensation for the detention thereof. 

The Schedule. 


No. 98. 

Against a fraudulent Purchaser and his Transferee with Notice. 

{Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , 

the defendant[ C. D.] for the purpose of inducing the plaintiff to sell him 
certain goods, represented to the plaintiff* that [he was solvent, and worth 
rupees over all his liabilities]. 
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2. That the plaintiff was thereby induced to sell and deliver to the said 
C. D. [one hundred boxes of tea], the estimated value of which is 

rupees. 

3. That the said representations were false, and were then known by the 
said C. I). to be so. [Or, That at the time of making the said representa- 
tions, the said C. D. was insolvent, and knew himself to be so.] 

4. That the said C. I). afterwards transferred the said goods to the 
defendant F. F. without consideration [or who had notice of the falsity 
of the representation]. 

The plaintiff prays judgment : 

(1) for the possession of the said goods, or for rupees, in case 

such possession cannot be had ; 

(2) for rupees compensation for the detention thereof. 


E .-~ Plaints in Suits for Special Relief. 


No. 91). 

Foil Rescission of a Contract on the Ground of Mistake. 


{Title.) 


A. B., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , the defendant 

represented to .the plaintiff that a certain piece of ground belonging to toe 
defendant, situated at , contained [ten big lias]. 

2. That the plaintiff was thereby induced to purchase the same at the price 

of rupees in tin? belief that the said representation was true, and signed 

an instrument of agreement, of which a copy is hereto annexed. But no con- 
veyance of the same has been executed to him. 

3. That on the day of 18 , the plaintiff paid 

the defendant rupees as part of such purchase-money. 

4. That the said piece of ground contained in fact only [five bfghds]. 


The plaintiff prays judgment : 

(x) for rupees, with interest from the clay of 

18 ; 

(2) that the said agreement of purchase be delivered up and cancelled. 


No. 100. 

For an Injunction restraining Waste. 

{Title.) 

A. B., the above-named plaintiff, states as follows ; 

1. That plaintiff is the absolute owner of [ describe the property]. 

2. That the defendant is in possession of the same under a lease from the 
plaintiff. 


3 C 2 
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3 . That the defendant has [cut down a number of valuable trees, and 
threatens to cut down many more for the purpose of sale] without the consent 
of the plaintiff. 

The plaintiff prays judgment that the defendant be restrained by injunction 
from committing or permitting any further waste on the said premises. 

[. Pecuniary compensation might also he prayed.'] 


No. 101. 

For Abatement of a Nuisance. 

( Title .) 

A. B., the above-named plaintiff, states as follows : — 

1 . That plaintiff is, and at all the times hereinafter mentioned was, the 

absolute owner of [the house No. , street, Calcutta]. 

2. That the defendant is, and at all the said times was, the absolute owner 

of [a plot of ground in the same street ] . 

3. That on the day of 18 , the defendant 

erected upon his said plot a slaughter-house, and still maintains the same ; 
and from that day until the present time has continually caused cattle to be 
brought and killed there [and has caused the blood and offal to be thrown into 
the street opposite the said house of the plaintiff]. 

4. That [the plaintiff has been compelled, by reason of the premises, to 
abandon the said house, and has been unable to rent the same]. 

The plaintiff prays judgment that the said nuisance be abated. 


No. 10*2. 

For an Injunction against the Diversion of a Water-course. 

{Title.) 

A. B. t the above-named plaintiff, states as follows : — 

[As in Form No. 81.] 

The plaintiff prays judgment, that the defendant be restrained by injunc- 
tion from diverting the water as aforesaid. 


No. 103. 

For Restoration of Moveable Property, threatened with Destruction, 
and for an Injunction. 

{Title.) 

A. JB., the above-named plaintiff, states as follows : — 

1 . That plaintiff is, and at all times hereinafter mentioned was, the owner 
of [a portrait of his grandfather which was executed by an eminent painter], 
and of which no duplicate exists [or, state any facts showing that the property 
is of a kind that cannot he replaced by money]. 

2. That on the day of 

lame for safe keeping with the defendant. 


18 , he deposited tho 
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3. That on the day of 18 , he demanded the 

same from the defendant and offered to pay all reasonable charges for the 
storage of the same. 

4. That the defendant refuses to deliver the same to the plaintiff and 
threatens to conceal, dispose of, cut or injure the same if required to deliver 
it up. 

5. That no pecuniary compensation would be an adequate compensation 
to the plaintiff for the loss of the [painting]. 

The plaintiff prays judgment : 

(1) that the defendant be restrained by injunction from disposing of, 

injuring or concealing the said [painting] ; 

(2) that he return the same to the plaintiff. 


No. 104. 

Interpleader. 

{Title.) 

A. B ., the above-named plaintiff, states as follows : — 

1. That before the date of the claims hereinafter mentioned, one G. TT. 
deposited with the plaintiff [describe the property'] for [safe keeping]. 

2. That the defendant, C. /)., claims the same [under an alleged assign- 
ment thereof to him from the said G. II.]. 

3. That the defendant, F. F., also claims the same [under an order of the 
said G. II. transferring the same to him], 

4. That the plaintiff is ignorant of the respective rights of the defendants. 

5. That he has no claim upon the said property, and is ready and willing 
to deliver it to such persons as the Court shall direct. 

6. That this suit is not brought by collusion with either of the defendants. 
The plaintiff prays judgment : 

(1) that the defendants be restrained, by injunction, from taking any 

proceedings against the plaintiff in relation thereto ; 

(2) that they be required to interplead together concerning their 

claims to the said property ; 

[(3) that some person be authorized to receive the said property 
pending such litigation ;] 

(4) that upon delivering the same to such [person], the plaintiff be 
discharged from all liability to either of the defendants in re- 
lation thereto. 


No. 105. 

Administration by Creditor. 

{Title.) 

A. JB., the above-named plaintiff, states as follows: 

1 F F , late of , was at the time of his death, and his estate still 

is, indebted to the plaintiff in the sun. of [here insert nature of debt 

and security if any]. 
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2. The said E. F. made his will, dated the day of 

and thereof appointed C. D. executor [or, devised his estate in trust, &c., or, 
died intestate, as the case may be]. 

3. The said will was proved by the said C. D. [or, letters of administration 
were granted, &c.] 

4. The defendant has possessed himself of the moveable [and immoveable, 
or, the proceeds of the immoveable] property of the said E. F., and has not 
paid the plaintiff his said debt. 

5. The said E. F. died on or about the day of 

6. The plaintiff* prays that an account may be taken of the moveable [and 
immoveable] property of the said E. F ., deceased, and that the same may be 
administered under the decree of the Court. 


No. 106. 

Administration by Specific Legatee. 

{Title.) 

[Alter Form No. 105 thus : — ] 

[Omit paragraph 1 and commence paragraph 2] E. F., late of , 

duly made his last will, dated the day of and 

thereof appointed C. D. executor, and by such will bequeathed to the plaintiff 
[here state the specific legacg]. 

For paragraph 4 substitute — 

The defendant is in possession of the moveable property of the said E. F., 
and, amongst other things, of the said [here name the subject of the specific 
bequest']. 

For the commencement of paragraph 6 substitute — 

The plaintiff prays that the defendant may be ordered to deliver to him the 
said [here name the subject of the specific bequest ] or that, dc. 


No. 107. 

Administration by Pecuniary Legatee. 

{Title.) 

[Alter Form No. 105 thus : — ] 

[Omit paragraph 1 and substitute for paragraph 2] E. F., late of , 

duly made his last will, dated the day of , 

and thereof appointed C. D. executor, and by such will bequeathed to the 
plaintiff a legacy of rupees. 

In paragraph 4, substitute ‘legacy 1 for ‘debt,’ 
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Another Form. 

Between E. F. ... Plaintiff, 

and 

G. H. ... Defendant . 

E. F., the above-named plaintiff, states as follows : — 

1 . A. B, of K. in the duly made his last will, dated the [first day of 

March, 1873], whereby he appointed the defendant and M. N. [who died in 
the testator’s life-time] executors thereof, and bequeathed his property, 
whether moveable or immoveable, to his executors in trust, to pay the rents 
and income thereof to the plaintiff for his life; and after his decease, and in 
default of his having a son who should attain twenty-one, or a daughter who 
should attain that age or marry, upon trust as to his immoveable property for 
the person who would be the testator’s heir-at-law, and as to his moveable 
property for the persons who would be the testator’s next-of-kin if he had 
died intestate at the time of the death of the plaintiff, and such failure of his 
issue as aforesaid. 

2 . The testator died on the [first day of July, 1878], and his will was 
proved by the defendant on the [fourth day of October, 1878]. The plaintiff 
has not been married. 

3 . The testator was at his death entitled to moveable and immoveable 
property ; the defendant entered into the receipt of the rents of the im- 
moveable property and got in the moveable property ; he has sold some 
part of the immoveable property. 

The plaintiff claims — 

(1) to have the moveable and immoveable property of A. B. adminis- 
tered in this Court, and for that purpose to have all proper directions 
given and accounts taken ; 

(2) such further or other relief as the nature of the case may require. 


Between E. F. ... Plaintiff t 

and 

G. 11 . ... Defendant. 


Written Statement of Defendant. 

1 . A. B .’ s will contained a charge of debts ; he died insolvent ; he was 
entitled at his death to some immoveable property which the defendant sold, 
and which produced the nett sum of rupees , and the testator had 

some moveable property which the defendant got in, and which produced the 
nett sum of rupees. 

2 The defendant applied the whole of the said sums and the sum of 
rupees which the defendant received from rents of the immoveable 

property in the payment of the funeral and testamentary expenses and some 
of the debts of the testator. 

3. The defendant made up his accounts and sent a copy thereof to the 
plaintiff on the [tenth day of January, 1880], and offered the plaintiff ree 
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access to the vouchers to verify such accounts, hut he declined to avail 
himself of the defendant’s offer. 

4. The defendant submits that the plaintiff ought to pay the costs of this 
suit. 


No. 108. 

Execution of Trusts. 

In the Court of , at 

Civil Suit , No. 

A. B. of ... Plaintiff, 

against 

C. D. of the beneficiary [or, one 

of the beneficiaries] ... Defendant. 

A. B., the above-named plaintiff, states as follows : — 

1 . That he is one of the trustees under an instrument of settlement bearing 

date on or about the day of made upon the marriage of 

F. F and G. II., the father and mother of the defendant [or, an instrument 
of assignment of the estate and effects of E. F. for the benefit of C. 1 )., the 
defendant, and other the creditors of F. F.\ 

2. The said A. B. has taken upon himself the burden of the said trust, and 
is in possession of [or, of the proceeds of] the moveable and immoveable 
property conveyed [or assigned] by the before-mentioned deed. 

3. The said C. D. claims to be entitled to a beneficial interest under the 
before-mentioned deed. 

4. The plaintiff is desirous to account for all the rents and profits of the 
said immoveable property [and the proceeds of the sale of the said, or of part 
of the said, immoveable property, or moveable, or the proceeds of the sale of, 
or of part of, the said moveable, property, or the profits accruing to the 
plaintiff as such trustee in the execution of the said trust] ; and he prays that 
the Court will take the accounts of the said trust, and also that the whole of 
the said trust-estate may be administered in the Court for the benefit of the 
said C. D. t the defendant, and all other persons who may be interested in 
such administration, in the presence of the said C. I). and such other persons 
so interested as the Court may direct, or that the said C. />. may show good 
cause to the contrary. 

N. B. — Where the suit is by a beneficiary, the plaint may he modelled , 
mutatis mutandis, on the plaint by a legatee.'] 


No. 109. 

Foreclosure or Sale. 

{Title.) 

A. B., the above-named plaintiff, states as follows : — 

' 1. By a mortgage-deed dated the day of 18 

a house with the garden and appurtenances, situated within the jurisdiction 
of this Court, were conveyed by the defendant to him the plaintiff, his heirs 
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[or executors, administrators,] and assigns, for securing the principal sum of 
Rs. together with interest thereon at the rate of Rs. per 

centum per annum, subject to redemption upon payment by the said defendant 
of the said principal and interest at a day long since past. 

2. There is now due from the defendant to the plaintitY the sum of Rs. 

for principal and interest on the said mortgage. 

3. The plaintiff prays (a) that the Court will order the defendant to pay 

him the said sum of Rs. with such further interest as may accrue 

between the filing of the plaint and the day of payment, and also the costs of 
this suit, on some day to be named by the Court, and in default that the right 
to redeem the said mortgaged premises may be foreclosed and the plaintiff 
placed in possession of the same premises ; or (b) that the said premises may 
be sold, and the proceeds applied in and towards the payment of the amount 
of the said principal, interest and costs ; and (c) that if such proceeds nhall 
not be sufficient for the payment in full of such amount, the defendant do pay 
to the plaintiff the amount of the deficiency with interest thereon at the rate 
of six per cent, per annum until realization ; and (77) that for that purpose all 
proper directions may be given and accounts taken by the Court. 


No. 110. 

Redemption. 

(Title.) 

[Alter Form No. 109 thus : — ] 

Transpose parties and also the facts in paragraph 1. 

For paragraph 2, substitute — - 

2. There is now due from the plaintiff to the defendant, for principal and 
interest on the said mortgage, the sum of Rs. which the plaintiff is 

ready and willing to pay to the defendant, of which the defendant, before 
filing this plaint, had notice. 

For paragraph 3, substitute — 

The plaintiff prays that he may redeem the said premises and that the 
defendant may be ordered to re-convey the same to him upon payment of the 
said sum of Rs. and interest, with such costs (if any) as the Court 

may order, upon a day to be named by the Court, and that the Court will 
give all proper directions for the preparation and execution of such re-convey- 
ance and doing such other acts as may be necessary to put him into possession 
of the said premises, freed from the said mortgage. 


No. 111. 

Specific Performance. (No. i.) 

(Title.) 

A. B the above-named plaintiff, states as follows : 

1 By an agreement dated the d a y 

signed by the above-named defendant, C. X>., he the said C. B contracted to 
buy of [or sell to] him certain immoveable property therein desenbed and 
referred to, for the sum of rupees. 

2. He has applied to the said C. D. specifically to perform the said agree- 
ment on his part, but he has not done so. 
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3. The said A. B. has been and still is ready and willing specifically to 
perform the agreement on his part of which the said C. D. has had notice. 

4. The plaintiff prays that the Court will order the said C. T>. specifically 
to perform the said agreement and to do all acts necessary to put the said 
A. B. in full possession of the said property [or to accept a conveyance and 
possession of the said property] and to pay the costs of the suit. 

[jV.-Z ?. — In suit for delivery up, to be cancelled of any agreement , omit 
paragraphs 2 and 3 , and substitute a paragraph stating generally the 
grounds for requiring the agreement to be delivered up to be cancelled — such 
as that the plaintiff signed it by mistake , under duress , or bg the fraud of 
the defendant — and alter the prayer according to the relief sought . ] 


No. 112. 

Specific Performance. (No. 2.) 

{Title.) 

A. 13., the above-named plaintiff, states as follows : — 

1 . That on the day of 18 , the defendant 

was absolutely entitled to certain immoveable property described in the 
agreement hereto annexed. * 

2. That on the same day, the plaintiff and defendant entered into an agree- 
ment, under their hands, a copy of which is hereto annexed. 

3 . That on the day of 18 , the plaintiff 

tendered rupees to the defendant, and demanded a conveyance of 

the said property. 

4. That on the day of 18 , the plaintiff 

again demanded such conveyance. [Or, That the defendant refused to 
convey the same to the plaintiff.] 

5. That the defendant has not executed such conveyance. 

6. That the plaintiff is still ready and willing to j)ay the purchase-money of 
the said property to the defendant. 

The plaintiff prays judgment : 

( 1 ) that the defendant execute to the plaintiff a sufficient conveyance of 

the said property [following the terms of the agreement ] ; 

(2) for rupees compensation for withholding the same. 


No. 113. 

Partnership 1 . 

{Title.) 

A. 23., the above-named plaintiff, states as follows : — 

1. He and the said C. I)., the defendant, have been for the space of 
years [or months] last past carrying on business together 
at within the jurisdiction of this Court, under certain articles of 

1 The plaint in a partnership suit should bo framed on the lines of this form, ami the 
accounts should be taken as prayed therein, 7 Calc. 432. 
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partnership in writing, signed by them respectively, [or, under a certain deed 
sealed and executed by them respectively, or, under a verbal agreement 
between them, the said plaintiff and defendant], 

2. Divers disputes and differences have arisen between the plaintiff* and 
defendant as such partners, whereby it has become impossible to carry on the 
said business in partnership with advantage to the partners. 

3. The plaintiff* desires to have the said partnership dissolved, and he is 
ready and willing to bear his share of the debts and obligations of the partner- 
ship according to the terms of the said articles [or deed, or agreement]. 

4. The plaintiff* prays the Court to decree a dissolution of the said partner- 
ship, and that the accounts of the said partnership-trading may be taken by 
the Court, and the assets thereof realized, and that each party may be ordered 
to pay into Court any balance due from him upon such partnersliip?account, 
and that the debts and liabilities of the said partnership may be paid and 
discharged, and that the costs of the suit may be paid, out of the partnership- 
assets, and that any balance remaining of such assets, after such payment and 
discharge, and the payment of the said costs, may be divided between the 
plaintiff’ and defendant, according to the terms of the said articles [or deed, or 
agreement], or that, if the said assets shall prove insufficient, he the plaintiff 
and the said defendant may be ordered to contribute in such proportions as 
shall be just to a fund to be raised for the payment and discharge of such 
debts, liabilities and costs. And to give such other relief as the Court shall 
think fit. 

This plaint was filed by of , pleader 

for the plaintiff, [or by ]. 

[N. IL — In 8 nits for winding-up of any partnership , omit the prayer for 
dissolution: hut instead thereof insert a paragraph stating the fact of the 
partnership having been dissolved. 


No. 114. 

Forms of concise Statements. 
[Code of Civil Procedure, section 58 .] 


The plaintiff’s claim is 
The plaintiff’s claim is 
of goods sold, and rs. 

interest. 

The plaintiff’s claim is 
The plaintiff’s claim is 
the case may he ~\ . 

The plaintiff’s claim is 
The plaintiff’s claim is 
The plaintiff’s claim is 
The plaintiff’s claim is 
as a banker. 

The plaintiff’s claim is 
rs., money expended] as a pleader. 

The plaintiff’s claim is 
acter — as auctioneer, cotton-broker, &c.]. 


rs. for money lent [and interest]. 

rs., whereof rs. is for the price 

for money lent, and rs. for 

rs. for arrears of rent. 

rs. for arrears of salary as a clerk [or , as 

rs. for interest upon money lent. 

rs. for a general average contribution. 

rs. for freight and demurrage. 

rs. for money deposited with the defendant 


rs. for fees for work done [and 
rs. for commission earned as [ state char - 


Money lent. 

Several de- 
mands. 

Rent. 

Salary, <fcc. 

Interest. 

General 

average. 

Freight, &c. 

Banker's 

balance. 

Fees, &c., as 
pleader. 

Commission 
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Medical 
attendance. 
Return of 
premium. 

Warehouse- 

rent. 

Carriage of 
goods. 

Use and occu- 
pation of 
house. 

Hire of goods. 
Work done. 
Board and 
lodging. 
Schooling. 

Money 

received. 

Fees of office. 


Money over- 
paid. ’ 


Return of 
money by 
stakeholder. 
Money won 
from stake- 
holder. 
Money en- 
trusted to 
agent. 

Money 
obtained by 
fraud. 

Money paid 
by mistake. 

Money paid 
for considera- 
tion which 
has failed. 


Money paid 
by surety for 
defendant. 
Rent paid. 

Money paid 
on accommo- 
dation-bill. 
Contribution 
by surety. 

By co-debtor. 


Money paid 
for calls. 

Money pay- 
able under 
award. 
Life-policy. 
Money-bond. 
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rs. for medical attendance?. 

rs. for a return of premiums paid upon 

rs. for the warehousing of goods. 

rs. for the carriage of goods by railway. 

rs. for the use and occupation of a house. 

rs. for the hire of [furniture]. 

rs. for work done as a [surveyor]. 

rs. for board and lodging. 

rs. for the [board, lodging and] tuition of 


The plaintiff’s claim is 
The plaintiff’s claim is 
policies of insurance. 

The plaintiff ’s claim is 
The plaintiff’s claim is 
The plaintiff’s claim is 
The plaintiff ’s claim is 
The plaintiff’s claim is 
The plaintiff ’s claim is 
The plaintiff’s claim is 
X. Y. 

The plaintiff’s claim is rs. for money received by the defendant 

as pleader [or factor, or collector, or <£<?.] of the plaintiff. 

The plaintiff’s claim is rs. for fees received by the defendant 

under colour of the office of 
The plaintiff’s claim is 
the carriage of goods by railway. 

The plaintiff’s claim is 
defendant as 

The plaintiff’s claim is 
the defendant as stake-holder. 

The plaintiff’s claim is 

as stake-holder, and become payable to plaintiff. 

The plaintiff’s claim is 
defendant as agent of the plaintiff. 

The plaintiff’s claim is 
the plaintiff by fraud. 

The plaintiff ’s claim is 
fend ant by mistake. 

The plaintiff’s claim is 

fendant for [work to be done, or, work left undone 
or, a bill not taken up ; or <£<?.]. 

The plaintiff’s claim is rs. for a return of money paid as a deposit 

upon shares to be allotted. 

The plaintiff’s claim is rs. for money paid for the defendant as 

his surety. 

The plaintiff’s claim is rs. for money paid for rent due by the 

defendant. 

The plaintiff’s claim is rs. upon a bill of exchange accepted [or 

indorsed] for the defendant’s accommodation. 

The plaintiff’s claim is rs. for a contribution in respect of money 

paid by the plaintiff as surety. 

The plaintiff’s claim is rs. for contribution in respect of a joint 

debt of the plaintiff and the defendant, paid by the plaintiff. 

The plaintiff’s claim is rs. for money paid for calls upon shares, 

against which the defendant was bound to indemnify the plaintiff. 

The plaintiff’s claim is rs. for money payable under an award. 

The plaintiff’s claim is rs. upon a policy of insurance upon the 

life of X. Y deceased. 

The plaintiff ’s claim is rs. upon a bond to secure payment of 

rs. and interest. 


rs. for a return of money overcharged for 

rs. for a return of fees overcharged by the 

rs. for a return of money deposited with 

rs. for money entrusted to the defendant 
e to plaintiff. 

rs. for a return of money entrusted to the 

rs. for a return of money obtained from 

rs. for a return of money paid to the de- 

rs. for a return of money paid to the de- 
or, a bill to be taken up, 
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rs. upon a judgment of the 


Foreign judg- 
ment. 

Hills of 
exchange, etc. 


The plaintiff’s claim is 
Court in [the Empire of -Jtussia] . 

The plaintiff’s claim is rs. upon a cheque drawn by the defendant. 

The plaintiff’s claim is rs. upon a bill of exchange accepted [or 

drawn, or indorsed] by the defendant. 

The plaintiff’s claim is rs. upon a promissory note made [or 

indorsed] by the defendant. 

The plaintiff ’s claim is rs. against the defendant, A. 13., as ac- 

ceptor, and against the defendant, C. D., as drawer [or indorser] of a bill of 
exchange. 

The plaintiff’s claim is rs. against the defendant as surety for the Surety, 

price of goods sold. 

The plaintiff’s claim is rs. against the defendant, A. 13., as 

principal, and against the defendant, C. 1) ., as surety, for the price of goods 
sold [or for arrears of rent, or for money lent, or for money received by the 
defendant, A. 13., as traveller for the plaintiff, or, <£•<?.]. 

The plaintiff’s claim is rs. for calls upon shares. Calls. 


Indorsement for Costs , tfcc. 

[Add to the above forms] and rs. for costs ; and if the amount 

claimed be paid to the plaintiff or his pleader within days [or if 

the summons is to be served out of the jurisdiction, insert the time for appear- 
ance limited by the order ] from the service hereof, further proceedings will 
be stayed. 

Darnayes and other Claims. 

The plaintiff’s claim is for damages for breach of a contract to employ the Agent, &c. 
plaintiff as traveller. 

The plaintiff’s claim is for damages for wrongful dismissal from the de- 
fendant’s employment as traveller [and rs. for arrears of wages]. 

The plaintiff’s claim is for damages for the defendant’s wrongfully quitting 
the plaintiff’s employment as manager. 

The plaintiff’s claim is for damages for breach of duty as factor [or, dx\,] 
of the plaintiff [and rs. for money received as factor, or, <£<;."]. 

The plaintiff ’s claim is for damages for breach of the terms of a deed of Apprenticed, 
apprenticeship of X. Y. to the defendant [or plaintiff]. 

The plaintiff’s claim is for damages for non-compliance with the award of Arbitration. 

X. Y. 

The plaintiff’s claim is for damages for assault [and false imprisonment, Assault, <fce. 
and for malicious prosecution]. 

The plaintiff’s claim is for damages for assault and false imprisonment of 
the plaintiff, C. D. 

The plaintiff’s claim is for damages for assault by the defendant, C. I). bnmUmd 1 * 1 *" 

The plaintiff’s claim is for damages for injury by the defendant’s negli- w jf e , 
gence as pleader of the plaintiff. Pleader. 

The plaintiff’s claim is for damages for negligence in the custody of goods Bailment, 
[and for wrongfully detaining the same]. 

The plaintiff’s claim is for damages for negligence in the keeping of goods pi e dgo. 
pawned [and for wrongfully detaining the same]. 

The plaintiff’s claim is for damages for negligence in the custody of furni- Hire, 
ture [or, a carriage] lent on hire, [and for wrongfully, 

The plaintiff’s claim is for damages for wrongfully neglecting [or refusing] Banker, 
to pay the plaintiff’s cheque. 
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Bill 


Bond. 


Carrier. 


Charter- 

party. 

Claim for re- 
turn of goods; 
damages. 
Damages for 
depriving of 
goods. - 
Defamation. 


Wrongful 

distress. 


Ejectment. 


To establish 
title and re- 
cover rents. 


Fishery. 


Fraud, 


Guarantee. 


Insurance. 


Fire-in- 

surance. 


Landlord and 
tenant. 
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The plaintiff’s claim is for damages for breach of a contract to accept the 
plaintiff’s drafts. 

The plaintiff’s claim is upon a bond conditioned not to carry on the trade 
of a 

The plaintiff’s claim is for damages for refusing to carry the plaintiff’s 
goods by railway. 

The plaintiff’s claim is for damages for refusing to carry the plaintiff by 
railway. 

The plaintiff’s claim is for damages for breach of duty in and about the 
carriage and delivery of coals by railway. 

The plaintiff’s claim is for damages for breach of duty in and about the 
carriage and delivery of machinery by sea. 

The plaintiff ’s claim is for damages for breach of charter-party of ship 
[Mary], 

The plaintiff’s claim is for return of household furniture, [or, or their 
value, and for damages for detaining the same. 

The plaintiff’s claim is for wrongfully depriving plaintiff of goods, house- 
hold furniture, &e. 

The plaintiff’s claim is for damages for libel. 

The plaintiff’s claim is for damages for slander. 

Tlie plaintiff’s claim is for damages for improperly distraining. 

[ This Form shall he sufficient whether the distress complained of he wrongful 
or excessive, or irregular,'] 

The plaintiff’s claim is to recover possession of a house, No. in 

Street, or of a farm called Blackacre, situate in the 
of in the of 

The plaintiff’s claim is to establish his title to [here describe property ] 
and to recover the rents thereof. 

[ The two previous Forms may be combined .] 

The plaintiff’s claim is for damages for infringement of the plaintiff’s right 
of fishing. 

The plaintiff’s claim is for damages for fraudulent misrepresentation on the 
sale of a horse [0?’ a business, or shares, or, 

The plaintiff’s claim is for damages for fraudulent misrepresentation of the 
credit of A. B. 

The plaintiff’s claim is for damages for breach of a contract of guarantee for 
A. B, 

The plaintiff’s claim is for damages for breach of a contract to indemnify 
the plaintiff as the defendant’s agent to distrain. 

The plaintiff’s claim is for a loss under a policy upon the ship [Royal 
Charter ], and freight of cargo [or for return of premiums]. 

[This Form shall be sufficient whether the loss claimed be total or partial.] 

The plaintiff’s claim is for a loss under a policy of fire-insurance upon 
house and furniture. 

The plaintiff’s claim is for damages for breach of a contract to insure a 
house. 

The plaintiff’s claim is for damages for breach of a contract to keep a house 
in repair. 

The plaintiff’s claim is for damages for breaches of covenants contained in 
a lease of a farm. 
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The plaintiff’s claim is for damages for injury to the plaintiff from the 
defendant’s negligence as a medical man. 

The plaintiff’s claim is for damages for injury by the defendant’s dog. 

Tile plaintiff’s claim is for damages for injury to the plaintiff by the 
negligent driving of the defendant or his servants. 

The plaintiff’s claim is for damages for injury to the plaintiff while a 
passenger on the defendant’s railway by the negligence of the defendant’s 
servants. 

The plaintiff’s claim is for damages for injury to the plaintiff at the de- 
fendant’s railway-station from the defective condition of the station. 

The plaintiff’s claim is as executor of A. B. y deceased, for damages for the 
death of the said A. B., from injuries received while a passenger on the de- 
fendant’s railway, by the negligence of the defendant’s servants. 

The plaintiff ’s claim is for damages for breach of promise of marriage. 

The plaintiff’s claim is for damages for breach of contract to accept and pay 
for goods. 

The plaintiff’s claim is for damages for non-delivery [or short delivery, 
or defective quality, or other breach of contract of sat e~\ of cotton [or, &e.j. 

The plaintiff’s claim is for damages for breach of warranty of a horse. 

The plaintiff's claim is for damages for breach of a contract to sell [or 
purchase] land. 

The plaintiff’s claim is for damages for breach of a contract to let [or take] 
a house. 

The plaintiff’s claim is for damages for breach of a contract to sell [or 
purchase] the lease, with good-will, fixtures, and stock-in-trade of a public- 
house. 

The plaintiff’s claim is for damages for breach of covenant for title [or for 
quiet enjoyment, or, &cf\ in a conveyance of land. 

The plaintiff’s claim is for damages for wrongfully entering the plaintiff’s 
land and drawing water from his well [or cutting his grass, or felling his 
timber, or pulling down his fences, or removing his gate, or using his road or 
path, or crossing his field, or depositing sand there, or carrying away gravel 
from thence, or carrying away stones from his river]. 

The plaintiff ’s claim is for damages for wrongfully taking away the support 
of plaintiff’s land [or house, or mine]. 

The plaintiff’s claim is for damages for wrongfully obstructing a way 
[public highway, or private wayj. 

The plaintiff’s claim is for damages for wrongfully diverting [or obstructing, 
or polluting, or diverting water from] a water-course. 

The plaintiff ’s claim is for damages for wrongfully discharging water upon 
the plaintiff’s land [or into the plaintiff’s mine]. 

The plaintiff’s claim is for damages for wrongfully obstructing the plaintiff’s 
use of a well. 

The plaintiff’s claim is for damages for the infringement of the plaintiff’s 
right of pasture. 

[This Form shall be sufficient whatever the nature of the rvjht to 
pasture bef\ 

The plaintiff’s claim is for damages for obstructing the access of light to 
plaintiff’s house. 

The plaintiff’s claim is for damages for the infringement of the plaintiff s 
patent. 


Mischievous 

animal. 

Negligence. 


Act XVII of 

*855- 


Trespass on 
land. 


Water- 
course, &c. 
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Copyright. 


Trademark. 


Work. 


Nuisance. 


Injunction. 

Mesne 
profits. 
Arrears of 
rent. 

Breach of 
covenant. 


The plaintiff’s claim is for damages for the infringement of the plaintiff’s 
copyright. 

The plaintiff’s claim is for damages for wrongfully using [or imitating] the 
plaintiff’s trademark. 

The plaintiff’s claim is for damages for breach of a contract to build a ship 
[or to repair a house, dr.]. 

The plaintiff’s claim is for damages for breach of a contract to employ the 
plaintiff to build a ship, &c. 

The plaintiff’s claim is for damages to his house, trees, crops, &c., caused by 
noxious vapours from the defendant’s factory [or, &c.]. 

The plaintiff's claim is for damages from nuisance by noise from the de- 
fendant’s works [or stables or, <£<?.]. 

[Add to indorsement ] : — and for an injunction. 

[Add to indorsement where claim is to land, or to establish title, or botli \ : — 

And for mesne profits. 

And for an account of rents or arrears of rent. 

And for breacli of covenant for [repairs]. 


1. Creditor to administer Estate. 

The plaintiff’s claim is as a creditor of X. Y., of , 

deceased, to have the moveable and immoveable property of the said X. Y. 
administered. The defendant, C, 1 is sued as the administrator of the said 
X. Y. [and the defendants, E. F. and G. II., as his coheirs at law]. 


2. Legatee to administer Estate. 

The plaintiff's claim is as a legatee under the will dated the 
day of 1 8 , of X. Y., deceased, to have the moveable and 

immoveable property of the said X. Y. administered. The defendant, C. I)., 
is sued as the executor of the said X. Y. [and the defendants E. F. and 
G. II., as his devisees]. 


3. Partnership. 

The plaintiff’s claim is to have an account taken of the partnership-dealings 
between the plaintiff and defendant [under articles of partnership dated 
the day of ], and to have the affairs of the 

partnership wound up. 

4. By Mortgagee . 

The plaintiff’s claim is to have an account taken of what is due to him for 
principal, interest and costs on a mortgage dated the day of 

, made between [parties'] [or, by deposit of title-deeds], and 
that the mortgage may be enforced by foreclosure or sale. 

5. Bg Mortgagor. 

The plaintilf’s claim is to have an account taken of what, if anything, is 
due on a mortgage dated and made between [ parties ], and to 

redeem the property comprised therein. 

6. Raising Portions. 

The plaintiff ’s claim is that the sum of rs. which by a deed of 

settlement, dated , was provided for the portions of the younger 

children of may be raised. 
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7. Execution of Trusts. 

The plaintiff’s claim is to have the trusts of an indenture dated 
and made between [parties] carried into execution. 

8. Cancellation or Rectification. 

The plaintiff’s claim is to have a deed dated and made between 

\_ parties] set aside or rectified. 

9. Specific Performance. 

The plaintiff’s claim is for specific performance of an agreement dated 
the day of for the sale by the plaintiff to the 

defendant of certain [freehold] hereditaments at 


No. 115. 

Probate. 

1. By an executor or legatee propounding a will in solemn form. 

The plaintiff claims to be executor of the last will dated the 

day of of C. 1)., late of , deceased, who died on 

t,] ie day of , and to have the said will established. 

This summons is issued against you as one of the next-of-kin of the said 
deceased [or, as the case may he]. 

2. By an executor or legatee of a former will , or a next-of-kin Aw. of the 
deceased, seeking to obtain the revocation of a probate granted in common 
form. 

The plaintiff claims to be executor of the last will dated the 
day of of C. I)., late of , deceased, who died on 

t ] ie day of , and to have the probate of a pre- 
tended will of the said deceased, dated the day of , 

revoked. This summons is issued against you as the executor of the said 
pretended will [or, as the case may be]. 

3. By an executor or legatee of a will when letters of administration have 
been granted as in an intestacy. 

The plaintiff claims to be executor of the last will of C. D-, late of 

, deceased, who died on the day of » 

dated the day of 

The plaintiff claims that the grant of letters of administration of the estate 
of the said deceased obtained by you should be revoked, and probate of the 
said will granted to him. 

4. By a person claiming a grant of administration as a next-of-kin of the 

deceased, but whose interest as next of-kin is disputed. ^ 

The plaintiff claims to be the brother and sole next-of-kin of C. JJ-, of 
, deceased, who died on the day of , 

intestate, and to have as such a grant of administration to the personal estate 

of the said intestate. This writ is issued against you because you have 
entered a caveat, and have alleged that you are the sole next-of-kin of the 
deceased [or, as the case may be]. 

VOL. 11. 3 d 
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Notick — 1. 


No. 117 . 

Summons for Disposal of Suit. 

Sections 64 and 68 of the Code of Civil Procedure. 

( Title.) 

To 

dwelling at 

Whereas 

has instituted a suit against you for 

you are hereby summoned 
to appear in this Court in person or by a duly 
authorized pleader of the Court, duly in- 
structed, and able to answer all material 
questions relating to the suit, or who shall be 
accompanied by some other person able to 
answer all such questions on 
the day of 

18 , at o’clock in the forenoon, 

to answer the above-named plaintiff; and as 
the day fixed for your appearance is appointed 
for the final disposal of the suit, you must be 
prepared to produce all your witnesses on that 
day ; and you are hereby required to take 
notice that, in default of your appearance on 
the day before-mentioned, the suit will be 
heard and determined in your absence ; and you will bring with you, or send 
by your pleader , which the plaintiff 

desires to inspect, and any documents on which you intend to rely in support 
of your defence. 

Given under my hand and the seal of the Court this 
day of 18 


Should you apprehend 
your witnesses will not 
attend of their own ac- 
cord, you can have 
summons from this 
Court to compel the 
attendance of any wit- 
nesses, and the produc- 
tion of any document 
that you have a right 
to call upon the wit- 
ness to produce, on ap- 
plying to the Court at 
any time before the 
trial, on your deposit- 
ing their necessary sub- 
sistence-money. 

If you admit the de- 
mand, you should pay 
the money into Court 
with the costs of the 
suit, to avoid the sum 
m ary execution of the 
decree, which may be 
against your person ■ 
property, or both, if 
necessary. 



Judge. 

Note— If written statements are required, say - You are [0?* such a party is, as the case 
may Z>u] required to put in a written statement by the day of 


No. 118. 


Summons for Settlement of Issues. 
Sections 64 and 68 of the Code of Civil Procedure. 


{Title.) 


Notice — 1 . Should you apprehend 
your witnesses will not 
attend of their own 
accord, you can have 
summonses from this 
Court to compel the 
attendance of any wit- 


To 

dwelling at 

Whereas 

has instituted a suit against you for 

, you are hereby summoned 
to appear in this Court in person or by a duly 
authorized pleader of the Court, duly in- 


3 D 2 
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ness, and the produc- 
tion of any document 
that you have a right 
to call on the witness 
to produce, on apply- 
ing to the Court at any 
time before the triai, 
on your depositing 
thei r necessary sub- 
sistence-money. 

2. If you admit the de- 
mand, you should pay 
the money into Court 
with the costs of the 
suit, to avoid the sum- 
mary execution of the 
decree, which may be 
against your person or 
property, or both, if 
necessary. 


structed, and able to answer all material 
questions relating to the suit, or who shall be 
accompanied by some other person able to 
answer all such questions, on 
the day of 

1 8 , at o’clock in the forenoon, 

to answer the above-named plaintiff, and you 
are hereby required to take notice that, in 
default of your appearance on the day before 
mentioned, the issues will be settled in your 
absence ; and you will bring with you, or 
send by your pleader , 

which the plaintiff desires to inspect, and any 
document on which you intend to rely in 
support of your defence. 

Given under my hand and the seal of the 
Court this day of iS 



Judge. 


Note, — Tf written statements are required , say— You are [or such a party is, as the case 
may be] required to put in a written statement by the day of 


No. 119. 

Summons to Appear. 

Section G8 of the Code of Civil Procedu . 

No. of Suit. 

In the Court of at 

Plaintiff. 

Defendant. 

To 

(Name, description and address .) 

Whereas [ here enter the name , description and address of the plaintiff ] 
has instituted a suit in this Court against you [here slate the particulars of 
the claim as in the register ] : you are hereby summoned to appear in this 
Court in person on the day of at 

in the forenoon [If not specially required to appear in person , state — ‘in 
person or by a pleader of the Court, duly instructed, and able to answer all 
material questions relating to the suit, or who shall be accompanied by some 
other person able to answer all such questions *] to answer the above-named 
plaintiff. [If the summons he for the final disposal of the suit, this further 
direction shall he added here ; ‘and as the day fixed for your appearance is 
appointed for the final disposal of the suit, you must be prepared to produce 
all your witnesses on that day ’] ; and you are hereby required to take notice 
that, in default of your appearance on the day before mentioned, the suit 
will be heard and determined in your absence ; and you will bring with you 
(or send by your agent) [here mention any document the production of which 
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may be required by the plaintiff}, wliich the plaintiff desires to inspect, and 
any document on which you intend to rely in support of your defence. 

Given under my hand and the seal of the Court this day of 

18 



No. 120. 

Order for Transmission of Summons for Service in the 
Jurisdiction of another Court. 

Section 85 of the Code of Civil Procedure. 

In the Court of at 

Civil Suit, No. of 18 

A. B. of 
a qainst 

a. z>. of 

The day of iS 

Whereas it is stated in the plaint that , the defendant in 

the above suit is at present residing in 

, but that the right to sue accrued within the jurisdiction of this Court : 
it is ordered that a summons returnable on the day of 

1 8 be forwarded for service on the said defendant, to the Court of 

with a duplicate of this proceeding. 



No. 121 . 

To accompany Return of Summons of another Court. 

Section 85 of the Code of Civil Procedure. 

In the Court of at 

Civil Suit, No. of 18 

The day of l8 . 

A. B. of 
ayainst 
C. B. of 

Read proceeding from the forwarding 

for service on 

civil No. of that Court. 



774 THE CODE OF CIVIL PROCEDURE. 

Head bailiff’s endorsement on the back of the process stating that the 
and proof of the above having been duly taken by me on 
the [oath or] affirmation of and it is ordered 

that the be returned to the with a 

copy of this proceeding. 



J udfje. 

Note. — T his form will bo applicable to process other than summons, the serv ice of which 
may have to bo effected in the same manner. 


No. 122. 

J Jjsfenimnt’s Statement. 

Section 110 of the Code of Civil Procedure. 

( Title.) 

I, the undersigned defendant [or one of the defendants], disclaim all 
interest under the will of the said K. F. in the plaint, named [or, as heir-at- 
law, or, as next-of-kin, or one of the next-of-kin, of F. F. f deceased, in the 
said plaint named]. 

Or, I, the undersigned defendant, state that I admit [or deny] [here 
repeat ,£n, the language of the plaint the slate men l a admit led or denied ]. 

Or, I, the undersigned defendant, submit that, upon the facts stated in the 
plaint, it does not appear that there is any agreement which can be legally 
enforced [or, that it appears upon the said plaint that I am jointly liable with 
one F. F., who is not a party to the suit, and not severally liable as by the 
plaint appears, or, that it appears by the said plaint that Cl. If. should have 
been a joint-plaintiff with the said A. A. in the said suit, or, as the case 
mag he]. 

Or, that the plaintiff has conveyed his interest in the said mortgage [or 
right to redeem] to one I. J. [or, that I have conveyed or assigned to //. L. 
. by way of further charge for securing the sum of Its. , the right to 

Redeem in the property sought by the suit to be foreclosed]. 

Or, that since the dissolution of the partnership the plaintiff has executed 
an instrument, whereby the plaintiff covenants to discharge all debts and 
liabilities of the partnership, and generally to release me from all claims and 
liabilities either by or to himself and others in respect of the said partnership- 
trading [or, as the case mag be]. 

{Signed) C. IK, 

Defendant. 
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No. 123. 

Interrogatories. 

Section 121 of the Code of Civil Procedure. 

In the Court of at 

Civil Suit, No. of iS 

A.B. 
against 

C. D., E. F., and G. H. 

Interrogatories on behalf of the above-named A. B. [or C. Zh] for the exam- 
ination of the above-named [2£. F. and G. U ., or A. B.~\. 

1. Did not, &c. 

2. Has not, &c. 

The defendant F.F. is required to answer the interrogatories num- 
bered 

The defendant G. II. is required to answer the interrogatories num- 
bered 


No. 12*1. 

Form of Notice to produce Documents. 

Section 131 of the Code of Civil Procedure. 

In the Court of at 

Civil Suit, No. of 18 

A. B. 
against 
C . I). 

Take notice that the plaintiff [or defendant] require, you to produce jj* hu 
inspection the following documents referred to in your plaint wntte 

statement, or affidavit], dated the day ot 

Describe documents required. 

X. 1", Pleader for the plaintiff* [or the defend- 
ant]. To Z., • 

1*1 der for the defendant [or plaintiff]. 


No. 125. 

Summons to attend and give Evidence. 

Sections 159 and 103 of the Code of Civil Procedure. 

{Title.) 

whereas your attendance is required to ^ ^ you are helebf 

Zrur y of° -th you^or £ send to 

sum of Its. > g H d ^r^y 

* the consequence of non-attendance laid 

lown in the Code of Civil Procedure, section 170. 
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Notice — (1). If you are summoned only to produce a document and not to 
give evidence, you shall be deemed to have complied with the summons if you 
cause such document to be produced in this Court on the day and hour 
aforesaid. 

(2). If you are to be detained beyond the day aforesaid, a sum of Rs. 
will be tendered to you for each day’s attendance beyond the day specified. 

Given under my hand and the seal of the Court, this day of 

18 



J udye. 


No. 12(3. 

Another Form. 

JSo. of Suit. 

In the Co cut or AT 

Plaintiff. 

Defendant. 

To 

[Name, description and address.] 

You are hereby summoned to appear in this Court in person on the 
Jay °f at in the forenoon, 

to give evidence on behalf of the plaintiff [or the defendant] in the above- 
mentioned suit, and to produce [here describe with convenient certainty any 
document the production of which may he required. If the summons he only to 
give evidence , or if it he only to produce ci document , it must he expressed 
accordingly ], and you are not to depart thence until you have been examined 
[or have produced the document] and the Court has risen, or unless you have 
obtained the leave of the Court. 


FORMS OF DECREES. 

No. 127. 

Simple Money-decree. 

( Tit I.) 

Claim for 

This cause coming on for final disposal before 

in the presence of , on the part of the plaintiff, and 

on the part of the defendant, it is ordered that the 1 
Jo pay to the the sum of Rs. , 

with intereet thereon at the rate of per cent, per from 

to the date of realisation of the said sum, and do also pay 
to the the costs of this suit as taxed by the officer of the 

Court, with interest thereon at the rate aforesaid from the date of taxation to 
the date of realisation. 

l A decree against a legal representative should mention that it is against him in that 
character, I. L. ft., 8 Bom. 309. 
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Costs of suit. 


Plaintiff. 

. ... ! .. ... . . 1 

Dkfkndant. 



j Ra. 

A. 

P. 


Its. 

A. 

R. 

1 . Stamp for plaint .. . . ! 



Stamp for power 




2. Do. for power . . . . j 



Do. petition . . 




3. Do. exhibits . . . . \ 



Pleader’s fee 




4. Pleader’s fees on Us. 



Subsistence for witnesses . . 




5 . Translation-fee 

1 

Service of process 




0. Subsistence for witness for : 



Translation-fee 




attendance . . . . ■ 



Commissioner’s fee . . 



7. Commissioner’s fee 





! 

8. Service of process . . , 






9. 







Total . . j 



Total 





Given under my hand and the seal of the Court, this day of 


© 

Judge. 


No. 128. 

Decree for Sale in a Suit ry a Mortoaoee or Person 

ENTITLED TO A LlEN. 

(Title.) 

It is ordered that it be referred to the Registrar [or Taxing Officer] to take 
an account of what is due to the plaintiff for principal and interest on the 
mortgage [or lien] mentioned in the plaint, and to tax the plaintiff s costs i of 
this suit, and that the Registrar [or Taxing Officer] do declare in court on the 
day of what he shall find to he due for prin- 

cipal and interest as aforesaid, and for costs; And upon the defendant paying 
into Court what shall be certified to be due to the plaintiff for principal ant 
interest as aforesaid, together with the said costs, within six ^sfrom i ft. 
date of declaring in Court the amount so due ; it is ordered that *1- 
do re-convey the said mortgaged premises free and clear fromall " 
brances done by him, or any claiming by, from, or under, him do ^live 
up to the defendant or to such person as he appoints all document . m h.s 
custody or power relating thereto, and that upon such re-conveyance being 
made, and documents being delivered up, the Registrar [or T«mg OfficeJ 
shall pay out to the plaintiff the said sum so paid in as aforesaid f P P ’ 
interest and costs; but in default of the defendant paying into Court such 
principal, interest and costs as aforesaid by the time aforesal ^ t t . t 
ordered that the said mortgaged premises [or the premises object to the said 
lien] be sold with the approbation of the Registrar [or Taxing ]• 

the defendant or other person entitled to receive 
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No.' 129. 

Final Decree 1 for Foreclosure. 

{Title.) 

Whereas it appears to the Court that the defendant has not paid into 
Court the sum which was on the day of 

last declared in Court to be due to the plaintiff for principal 
and interest upon the mortgage in the plaint mentioned, and for costs, 
pursuant to the order made in this suit on the day of 

last, and that the period of six months has elapsed since the said 
day of 

It is ordered that the defendant do stand absolutely debarred of all right 
to redeem the said mortgaged premises. 


No. 130. 

Preliminary Order — Administration Suit. 

Section 213 of the Code of Civil Procedure. 

{Title.) 

It is ordered that the following accounts and inquiries be taken and made ; 
that is to say : — 

In creditor s suit — 

1. That an account be taken of what is due to the plaintiff and all other 
the creditors of the deceased. 

In suits by legatees — 

2. An account be taken of the legacies given by the testator’s will. 

In suits by next-of-kin — 

An inquiry be made and account taken of what, or of what share, if any, 
the plaintiff is entitled to as next-of-kin [or one of the next-of-kin] of the 
intestate. 

[After the first paragraph , the, Order will , tvhere n< cessary, order , in a 
creditor s suit , inquiry and accounts for legatees , heirs at -law and next-of-kin. 
In suits by claimants other than creditors , after the first paragraph , in all 
cases , an order to inquire and take an account of creditors willfolloiv the first 
paragraph, and such of the others as may be necessary will follow, omitting 
the first formal words. The form is continued as in a creditor s suit .] 

3. An account of the funeral and testamentary expenses. 

4. An account of the moveable property of the deceased come to the hands 
of the defendant, or to the hands of any other person by his order or for 
his use. 

5. An inquiry what part (if any) of the moveable property of the deceased 
is outstanding and undisposed of. 

6. And it is further ordered, that the defendant do, on or before the 

day of next, pay into Court all sums of money 

which shall be found to have come to his hands, or to the hands of any person 
by his order or to his use. 

i For ‘Final Decree' the words ‘Decree Absolute' are substituted by the Transfer of 
Property Act (IV of 1882), sec. 87 , wherever that Act is in force. 
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7* And that if the Rcf/islviir alnll f m , 1 _ « 

objects of the suit to Bell any part of the moveable^^ JuTlce^ 

and get in aU outstanding debts and outetandin/lCabTe pS^ 7^ 

deceased and pay the same into the hands of the Registrar [and shall give 

ecun y y bond for the due performance of his duties to the amount of 
rupees] . 

be° W? iS * r . th ! r r lereJ ’ that if thG m " Veabl ° l )r W «f tho deceased 

be found insufficient^ for carrying out the objects of the suit, then the 

o °wing urther inquiries be made, and accounts taken, that is to say,— 

** W ^ ia ^ immoveable property the deceased was seized of or 
entitled to at the time of his death ; 

(£) An inquiry what are the incumbrances (if any) affecting the im- 
moveable property of the deceased, or any part thereof ; 

(c) An account, so far as possible, of what is due to the several incum- 
brancers, and to include a statement of the priorities of such of the 
incumbrancers as shall consent to the sale hereinafter directed. 

10. And that the immoveable property of the deceased, or so much thereof 
as shall be necessary to make up the fund in Court sufficient to carry out the 
object of the suit, be sold with the approbation of the *1 udge, free from incum- 
brances (if any) of such incumbrancers as shall consent to the sale, and 
subject to the incumbrances of such of them as shall not consent. 

11. And it is ordered, that G. ][. shall have the conduct of the sale of the 
immoveable property, and shall prepare the conditions and contracts of sale 
subject to the approval of the Registrar, and that in case any doubt or 
difficulty shall arise the papers shall be submitted to the J udge to settle. 

Id. And it is further ordered, that for the purpose of the inquiries herein- 
before directed, the Registrar shall advertise in the newspapers according to 
the practice of the Court, or shall make such inquiries in any other way 
which shall appear to the Registrar to give the most useful publicity to such 
inquiries. / 

13. And it is ordered, that the above inquiries and accounts be made and 
taken, and that all other acts ordered to be done be completed, before the 

day of and that the Registrar do certify the result 

of the inquiries, and the accounts, and that all other acts ordered are com- 
pleted, and have his certificate in that behalf ready for the inspection of the 
parties on the day of 

14. And, lastly, it is ordered, that this suit [or matter] stand adjourned for 

making final decree to the day of 

[Such part only of this order is to be used as is applicable to the particular 
case.] 


No. 131. 

Final Decree in an Administration-suit by a Legatee. 

Section 213 of the Code of Civil Procedure. 

1. It is ordered that the defendant do on or before the 

day of pay into Court the sum of Rs. , the balance by 

the said certificate found to be due from the said defendant on account of the 
estate of , the testator, and also the sum of Rs. 
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for interest, at the rate of Rs. per centum per annum, from the 

day of to the day of amounting 

together to the sum of Rs. 

2. Let the Registrar [or Taxing Officer] of the said Court tax the costs of 

the plaintiff and defendant in this suit, and let the amount of the said costs, 
when so taxed, be paid out of the said sum of Rs. ordered to be paid 

into Court as aforesaid, as follows : — 

(a) The costs of the plantiff to Mr. , his attorney [or pleader], 

and the costs of the defendant to Mr. , his attorney [or 

pleader]. 

( b ) And {if any debts are due) with the residue of the said sum of Rs. 

, after payment of the plaintiff ’s and defendant’s costs 
as aforesaid, let the sums found to be owing to the several creditors 
mentioned in the schedule to the Registrar’s certi- 

ficate, together with subsequent interest on such of the debts as 
bear interest, be paid ; and after making such payments, let the 
amount coming to the several legatees mentioned in the 
schedule, together with subsequent interest (to be verified as 
aforesaid), be paid to them. 

3. And if there should then be any residue, let the same be paid to the 
residuary legatee. 


Decree in an Administration-suit by a Legatee, where an Executor 

IS HELD PERSONALLY LIABLE FOR THE PAYMENT OF LEGACIES. 

Section 213 of the Code of Civil Procedure. 

1. Declare that the defendant is personally liable to pay the legacy of Rs. 

bequeathed to the plaintiff; 

2. And it is ordered, that an account be taken of what i| due for principal 
and interest on the said legacy ; 

3. And it is also ordered, that the defendant do within weeks after 

the date of the Registrar’s certificate, pay to the plaintiff the amount of what 
the Registrar shall certify to be due for principal and interest; 

4. And it is ordered, that the defendant do pay the plaintiff his costs of 
suit, the same to be taxed in case the parties differ. 


Final Decree in an Administration-suit by Next-of-kin. 

Section 213 of the Code of Civil Procedure. 

1. Let the Registrar of the said Court tax the costs of the plaintiff and 
defendant in this suit, and let the amount of the said plaintiffs costs, when so 
taxed, be paid by the defendant to the plaintiff out of the sum of Rs. , 

the balance by the said certificate found to be due from the said defendant on 
account of the personal estate of R. R, the intestate, within one week after 
the taxation of the said costs by the said Registrar, and let the defendant 
retain for her own use out of such sum her costs, when taxed. 
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2. And it is ordered, that the residue of the said sum of Rs. , after 

payment of the plaintiffs and defendant’s costs as aforesaid, be paid and 
applied by defendant as follows : — 

(a) Let the defendant, within one week after the taxation of the said costs 

by the Registrar as aforesaid, pay one-third share of the said 
residue to the plaintiffs, A. B. and C his wife, in her right, as 
the sister and one of the next-of-kin of the said E. E., the in- 
testate. 

( b ) Let the defendant retain for her own use one other third share of the 

said residue, as the mother, and one other of the next-of-kin of the 
said E. E. y the intestate. 

(c) And let the defendant, within one week after the taxation of the 

said costs by the Registrar as aforesaid, pay the remaining one- 
third share of the said residue to G. //., as the brother and the 
other next-of-kin of the said E. F. y the intestate. 


No. 132. 


Order — Dissolution of Partnership. 
Section 215 of the Code of Civil Procedure. 


(Title.) 

It it declared that the partnership in the plaint mentioned between the 
plaintiff and defendant ought to stand dissolved as from the day of 

, and it is ordered that the dissolution thereof as from that day 
be advertised in the Gazette , Ae. 

And it is ordered that be the Receiver of the partnership-estate 

and effects in this suit, and do get in all the outstanding book-debts and 
claims of the partnership. 

And it is ordered that the following accounts be taken * 

1. An account of the credits, property and effects now belonging to the 


said partnership ; 

2. An account of the debts and liabilities of the said partnership ; 

3 An account of all dealings and transactions between tlie plaintiff and 
defendant, from the foot of the settled account exhibited in this suit and 
marked (A), and not disturbing any subsequent settled accounts. 

And it is ordered that the goodwill of the business heretofore carried on by 
the plaintiff and defendant as in the plaint mentioned, anil the stock-in-trade 
be sold on the premises, and that the Registrar may, on the application of 
any of the parties, fix a reserved bidding for all or any of the lots at such 
sale, and that either of the parties is to be at liberty to bid a. t le • 

And it is ordered that the above accounts be taken and the ot 

required to be done be completed before the day o , 

the Registrar do certify the result of the accounts, and that all other acts are 

" * 55U «,.l h... u. certificate in U.t v. -ly the «' 

decree to the day 
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No. 133. 

Partnership — Final Decree. 

Section 215 of tlie Code of Civil Procedure, 

In the Court of at 

Civil Suit, No. 

A. li. of 
against 
6. £>. of 

It is ordered that the fund now in Court, amounting to the sum of Ps. 
, be applied as follows : — 

1. In payment of the debts due by the partnership set forth in the Registrar’s 
certificate, amounting in the whole to Rs. 

2. In payment of the costs of all parties in this suit, amounting to Rs. 

. [ These costs must be ascertained before the decree is drawn «/>.] 

3. In payment of the sum of Rs. to the plaintiff as his share of the 

partnership-assets, of the sum of Rs. , being the residue of the 

said sum of Rs. now in Court, to the defendant as his share of the 

partnership-assets. 

[Or, And that the remainder of the said sum of Rs. be paid to 

the said plaintiff [or defendant] in part payment of the sum of Rs. 
certified to be due to him in respect of the partnership-accounts.] 

And that the defendant [or plaintiff] do on or before the 
day of pay to the plaintiff [or defendant] the sum of Rs. 

being the balance of the said sum of Rs. due to him, which will 

then remain due. 


No. 134. 

Certificate of Non-satisfaction of Decree. 

Section 224 of the Code of Civil Procedure. 

In the Court of at 

Civil Suit, No. of IS 

A . Ji. of 

against 
C. J). of 

Certified that no [or partial, as the case mag be , and if partial, state to 
what extent ] satisfaction of the decree of tin’s Court, in Civil Suit No. 
of 18 , a copy of which is hereunto attached, has been obtained by execu- 

tion within the jurisdiction of this Court. 

Given under my hand and the seal of the Court, this day of 

18 



J udge. 
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No. 135. 

Notice to show Cause why Execution should not issue. 

Section 248 of tlie Code of Civil Procedure 
In the Court op at 

Civil Suit, No. of 18 

Miscellaneous, No. of 18 . 

A. B. of 
against 

To d D. of 

Whereas 

has made application to this Court for execution of decree in Civil 

Suit No. 18 , this is to give you notice that you are to appear 

before this Court on the b day of 18 

either in person, or by a pleader of this Court, or agent duly authorised and 
instructed, to show cause, if any, why execution should not be granted. 

Given under my hand and the seal of the Court, this day of 

18 


Judge. 



No. 136. 

Warrant op Attachment of moveable Property in Defendant’s 
Possession in Execution op a Decree for Money. 

Section 254 of the Code of Civil Procedure. 

(Title.) 

To the Bailiff of the Court. 

was ordered, by decree of this Court, passed 
day of 18 , in Suit No. 

, to pay to the plaintiff the sum of Its. as noted 

in the margin ; and whereas the said 
sum of Its. has not been paid : 


Whereas 
on the 
of 


18 


Decree. 

j 

Principal.. 

Interest . . 

Costs 


■ 

Costs of decree . . 

Interest thereon 

Total of attachment . . 


| 

Total . . 




These are to command you to 
attach the moveable property of the 
as set forth in the 
list hereunto annexed, or which shall 
be pointed out to you by the said 
, and unless the said 
shall pay to you the said sum of Rs. 
R the cost of this attach- 

Uigctuci »* 

ment. to hold the same until father orders from this Court. 

You ABE FURTHER COMMANDED to | returI * ^Indorsement certifying 

the day of 
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the date and manner in which it has been executed, or why it has not been 
executed. 

Given under my hand and the seal of the Court, this day of 

18 

Schedu le. 


Nd. 137. 

Warrant to the Bailiff to give possession of Land, &c. 

Section 263 of the Code of Civil Procedure. 

( Title .) 

To the Bailiff of the Court. 

Whereas in the occupancy of 

has been decreed to , the plaintiff in this suit : you are 

hereby directed to put the said in possession of the same, and 

you are hereby authorised to remove any person who may refuse to vacate 
the same. 

Given under my hand and the seal of the Court, this day of 

18 


Judge. 




No. 138. 

Attachment in Execution. 

Prohibitory Order, where the Property to be attached consists of 
moveable Property, to which the Defendant is entitled subject 
to a Lien or Right of some other Person to the immediate 
Possession thereof. 

Section 268 of the Code of Civil Procedure. 

( Title.) 

To 

Whereas 

has failed to satisfy a decree passed against on the 

day of 18 in favour of for Rs. : 

it is ordered that the defendant be, and is hereby, prohibited and restrained, 
until the further order of this Court, from receiving from the 

following property in the possession of the said , that 

is to say, to which the defendant is entitled, subject 

to any claim of the said , and the said is 
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hereby prohibited and restrained, until the further order 
delivering the said property to any person whomsoever 
Given under my hand and the seal of the Court this 
* 18 


of this Court, from 
day of 



No. 139. 

Attachment in Execution. 
Prohibitory Order, where the Property consists 

NOT SECURED BY NEGOTIABLE INSTRUMENTS. 
Section 268 of the Code of Civil Procedure. 


of Debts 


To 


(Title.) 


Whereas 

has failed to satisfy a decree passed against on the 

da y of 18 , in Civil Suit, No. of 18 , in 

favour of for Its. : it is ordered that the 

defendant be, and hereby, prohibited and restrained, until the 

further order of this Court, from receiving from you a certain debt alleged 
now to be due from you to the said defendant, namely, 

and that you, the said , 

be, and you are hereby, prohibited and restrained, until the further order of 
this Court, from making payment of the said debt, or any part thereof, to any 
person whomsoever. 

Given under my hand and the seal of the Court, this day of 

18 



No. 140. 


Attachment in Execution. 

Prohibitory Order, where the Property consists of Shares in a 
Public Company, &c. 

Section 268 of the Code of Civil Procedure. 


To 

to 


(Title.) 


, Manager of 


Defendant, and 
Company. 


Whereas 

lias failed to satisfy a decree passed against on the 

day of 18 , in Civil Suit, No. of 18 

in favour of for Es. : it is ordered that you, 

the defendant, be, and you are hereby, prohibited and restrained, until the 
further order of this Court, from making any transfer of 

shares in the aforesaid Company, namely, or from receiving 

YOU II. $ i: 
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payment of any dividends thereof ; and you , the Manager of 

the said Company, are hereby prohibited and restrained from permitting any 
such transfer or making any such payment. 

Given under my hand and the seal of the Court, this day of 

1 8 



J \<d(f(‘ . 


No. 141. 

Attachment in Execution. 

Prohibitory Order, where the Property consists of Immoveable 
Property. 


Section 274 of the Code of Civil Procedure. 

( Title .) 

To Defendant. 

Whereas you have failed to satisfy a decree passed against you on the 
day of 18 , in Civil Suit, No. of 

1 8 , in favour of for Its. : it is ordered that 

you, the said , be, and you are hereby, prohibited H and restrained, 

until the further order of this Court, from alienating the property specified in 
the schedule hereunto annexed, by sale, gift, or otherwise, and that all persons 
be, and that they are hereby, prohibited from receiving the same by purchase, 
gift, or otherwise. 

Given under my hand and the seal of the Court, this day of 

18 

Schedule. 


f 


L.S. 


,/udi/r. 


No. 142. 

Attachment. 

• Prohibitory Order, where the Property consists of Money or of any 
Security in the Hands of a Court of Justice or Officer of 
Government. 

Sections 272 and 486 of the Code of Civil Procedure. 

In the Court of at 

Civil Suit, No. of 18 

A. B. of 
against 
C. 1). of 
To 

Sib, — The plaintiff having applied under section of the Code of 

Civil Procedure, for an attachment of certain money now in your hands ( here 
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state how the money is supposed to he in the hands of the person addressed on 
cohat account, Ac.) I request that you will hold the said money subject to 
the further order of this Court. J 

I have the honour to be, 

Sir, 

Your most obedient Servant 


Dated t>ie 


No. 1 43. 

Order for Payment to the Plaintiff etc. of Monkv, etc. in the 
Hands of a third Party. 

Section 277 of the Code of Civil Procedure. 

In the Court of at 

Civil Suit, No. of 18 

Miscellaneous, No. of iN 

A. B. of 
a gains/ 

< \ D. of 

To the Dai liff of the Court and to 
Whereas the following property has been attached in 

execution of a decree in Civil Suit, No. of 18 , passed on the 

day of 1 8 , in favour of fox* Its. : it is ordered 

that the property so attached, consisting of Its. in money, and 

Its. in Currency notes, or a sufficient part thereof to satisfy the 

said decree, shall be paid over by you the said , to , 

and that the said property, so far as may be necessary for the satisfaction of 
the said decree, shall be sold by you, the 'Bailiff of the Court, by public auctioi^ 
in the manner prescribed for sale in execution of decrees, and that the money 
which may be realized by such sale, or a sufficient part thereof to satisfy the 
said decree, shall be paid over to the said , and the remainder, 

if any, shall be paid to you, the said 

Given under my hand and the seal of the Court, this day of 

iS 



3 E 2 


Judge. 
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No. 144. 

Notice to Attaching Creditor. 


Section 278 of the Code of Civil Procedure. 
In the Court of at 


Civil Suit, No. of 18 

Miscellaneous, No. of I S 

A. B. of 


against 
C. J). of 
To 

Whereas has made application 

to this Court for the removal of attachment on 

placed at your instance in execution of the decree in Civil Suit, No. 
of 18 , this is to give you notice to appear before this Court on , 

the day of , 18 , either in person 

or by a pleader of the Court duly instructed, to support your claim, as attach- 
ing creditor. 

Given under my hand and the seal of the Court, this day of 

1 8 



Judge. 


No. 145. 

Warrant of Salk of Property in Execution of a Decree for 

Money. 

Section 287 of the Code of Civil Procedure. 

In the Court of at 

Civil Suit, No. of 18 

Miscellaneous, No. of 18 

A. B. of 
against 
C. IX of 

To the Bailiff of the Court. 

4^ These are to command you to sell by auction, after giving 

days’ previous notice, by affixing the same in this court-house, 
and after making due proclamation l , the 

property attached under a warrant 
from this Court dated the day of 

1 8 , in execution of a decree in favour of in 

suit No. of 1 8 , or so much of the said property as shall 

realise the sum of Ra. , being the of the said decree 

and costs still remaining unsatisfied. 

1 This proclamation whall Hpecify the timo, the place of wale, the property to be sold, the 
revenue aasehsed , should, the property conaiatof land paying revenue to Government, and the 
amount for the recovery of which the sale in ordered, and as fairly and accurately as possible 
the other particulars required by section 2S7 to be tq>ocified. 



THE FOURTH SCHEDULE. 


789 


You arm further commanded to return this warrant on or before the 
day of 18 , with an endorsement certifying the 

manner in which it has been executed, or the reason why it has not been exe- 
cuted. 

. Given under my hand and the seal of the Court, this day of 

18 




Judge. 


No. 146. 

Notice to Person in Possession of moveable Property sold in 
Execution. 

Section 300 of the Code of Civil Procedure. 

In the Court of at 

Civil Suit, No. of 18 

A. 7>\ of 
against' 

C. D. of 
To 

Whereas 

has been the purchaser at a sale by auction in execution of the decree in the 
above suit of now in / our possession, 

you are hereby prohibited from delivering possession of the said 
to any person except the said 

Given under my hand and the seal of the Court, this ( hay of 

18 



Judge. 


No. 147. 

Pbohibitoky Order against Payment of Debts sold jn Execution to* 
any other than the Purchaser. 

Section 301 of the Code of Civil Procedure. 


In the Court of 


Civil Suit, No. 

A. B. of 
against 
C. D. of 


AT 
of 18 


and to 


To 

lJ"the purchaser at a public sale in execution of Die decree in the 

above suit of tc,tain 
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due from you to you , that is to say 

, it is ordered that you be, and you are 

hereby, prohibited from receiving, and you from making pay- 

ment of, the said debt to any person or persons except the said 

Given under my hand and the seal of the Court, this day of 

18 



,/ tuhfr. 


No. 148. 

Prohibitory Order against the Transfer of Shakes sold in 
Execution. 

Section 301 of the Code of Civil Procedure. 

In the Court of at 

Civil Suit, No. of tK 

A. II of 
Hffainti 
C. D. of 
To 

and Manager of 

( bmpany. 

Whereas has become the purchaser at a public sale 

in execution of the decree in the above suit of certain shares in the above 
Company, that is to say, of 

standing in the name of you 

, it is ordered that you be, and you 

are hereby, prohibited from making any transfer of the said shares to any per- 
son except the said the purchaser aforesaid, or from receiving 

any dividends thereon ; and you 

, Manager of the said Company, from permitting any such transfer 
or making any such payment to any person except the said 

, the purchaser aforesaid. 

Given under my hand and the seal of the Court, this day of 

18 
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No. 149. 

Order, confirming Sale of Land, etc. 

Section 312 of the Code of Civil Procedure. 

In the Court of at 

Civil Suit, No. of 18 

A. B. of 
against 

C. D. of 

Whereas the 

following land [or immoveable property] was on the day ot 

18 sold by the Bailiff of this Court in 

execution of the decree in this suit ; and whereas days have elapsed and 

no application has been made [or objection allowed] to the said sale, it is 
ordered that the said sale be, and the said sale is hereby, confirmed. 

Given under my hand and the seal of the Court, this day of 

r 8 

Schedule. 


.Judge. 



AT 

of 18 


No. 150. 

Certificate of Sale of Land. 

Section 3X6 of the Code of Civil Procedure. 

In the Court ov 

Civil Suit, No. 

A . B. of 
against 
C. j>. of 

This is to certify that . 

declared the purchaser at sale by public auction on the 

„«„«„» of fccr.fi" tl.if.mt, ...I th.l th. »U1 ..1. >'•' """ 

“S'SXS - a. - - »“ ««• *> 

18 


has been 
day of 
in 
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No. 151. 

Order for Delivery to certified Purchaser of Land at a Sale 
in Execution. 

Section 318 of the Code of Civil Procedure. 


In the Court of 


AT 


Civil Suit, No. 

A. B. of 
an ciin st 

C. D. of 

of l8 

Whereas 


has become the certified pur- 

chaser of 


at a sale in execution of the 

decree in Civil Suit, No. 

of 1 8 ; 

and whereas such land is in the 

possession of 


, you are hereby ordered 

to put the said 


the certified purchaser, as 


.aforesaid, into possession of the said , 

and if need be, to remove any person who may refuse to vacate the same. 
Given under my hand and the seal of the Court, this day of 

18 



Judyr. 


No. 152. 

Authority s to the Collector to stay Public Sale of Land. 
Section 326 of the Code of Civil Procedure. 

In the Court of at 

Civil Suit, No. of i S 

A. Li. of 


To 


ay at mtt 
C. 1). of 


Collector of 

In answer to yoi||^»3^ium cation No. , dated , 

representing that the sale in ion of the decree in this suit of 

* and, lying within your district, paying 

revenue to Government, is objectionable, I have the honour to inform you that 
you are authorised to tftake provision for the satisfaction of the said decree in 
the manner recommended by you instead of proceeding to a public sale of 


T have the honour to be. 

Sir, 

Your obedient Servant, 
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No. 153. 

Order for Committal for resisting etc. Execution of Decree 

for Land. 

Section 329 of the Code of Civil Procedure. 

{Title.) 

To 

Whereas it appears to the Court that 

has without just cause resisted [or obstructed] the execution of the decree of 

the Court passed against on the day of 

18 , in Civil Suit, No. of 18 , whereby certain land or 

immoveable property was adjudged to , it is ordered that 

the said be committed to custody for a period of 

days. 

Given under my hand and the seal of the Court, this day of 

18 

( u ) 

./ ml (f(‘. 


No. 154. 

Warrant of Arrest in Execution. 
Section 337 of the Code of Civil Procedure. 


AT 

of 18 
of 18 


In the Court of 

Civil Suit, No. 

Miscellaneous, No. 

A.B. of 
against 
C. D. of 

To the Bailiff of the Court. 

W hereas 

in No. of 18 

the plaintiff the Sum of Ks. 


w 

, dated 


of the Court. 

va# ^judged by a decree of the Court, 
18 , to pay to 

iTi the mar » in l > and whereas 
fHPiaVd sum of Ks. * ias 

not been paid to the said plaintiff 
in satisfaction of the said decree, 
these are to command you to arrest 
the said defendant, and unless the 
said defendant shall pay io you the 
said sum of Ks. > together 

withKs. for the costs of 

executing this process, to bring the 

«■* °” t 7‘ sr 1 - *" 

further eemmetuM “ " „ .udereement eeSityies the d.y 

day of ’ ... 

a Tlttt marginal bill in an essential part of the warrant. 5 ">• 3- 




l 

Principal 

Interest 

Costs 

Execution 

Tota l 


r 
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manner in which it has been executed, or the reason why it has not been 
executed. 

Given under my hand and the seal of the Court, this day of 

18 


i 

i 

V 





J udfje. 


No. 155. 

Notice of Payment into Court. 

Section 377 of the Code of Civil Procedure. 

In the Court of 

B. No. 1 8 

A. li. v. C. IX 

Take notice that the defendant has paid into Court Bs. , and says 

that that sum is enough to satisfy the plaintiff’s claim [or the plaintiff’s claim 
for, 

To Mr. .V. Z. y 

the Plaintiff’s deader 

Z, 

Defendant’s Pleader. 


No. 156. 

Commission to examine arsknt Witnesses. 

Section 386 of the (/ode of Civil Procedure. 

In the Court of at 

Civil Suit, No. of tS 

A. Ii. of 
ctf/cti nst 
('. D. of 
To 

Whereas the evidence of is required by the 

in the above suit ; and whereas you are requested to take 

the examination on interrogatories [or viva voce] of such witnesses 
and you are hereby appointed a Commissioner for that purpose, and you are 
further requested to make return of such examination so soon as it may be 
taken [process to require the attendance of the witness will be issued by this 
Court on your application]. 1 

Given under my hand and the seal of the Court, this day of 

1 8 


U.sj 


Judtjr. 


1 Not necennary whero tin? f/o>nnii*Moii got?H to another Court. 
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No. 157. 

(commission for, a Local Investigation, or to examine Accounts 
Sections 392 and 394 of the Code of Civil Procedure. 


In the Court of 


Civil Suit, No. 


AT 
of iK 


A. B. of 
at/ainsf 
C. 1). of 


you 


Whereas it is deemed requisite, for the purposes of this suit, that a 
commission for should he issued ; 

are hereby appointed Commissioner for the purpose of 
[process to compel the attendance before you of any witnesses, or for the 
production of any documents which you may desire to examine or inspect, will 
be issued by this Court on your application]. 1 

A sum of Ks. , being your fee in the above, is herewith forwarded. 

Given under my hand and the seal of the (court, this day of 

18 


f 


L.S. 


Judge. 

No. 158. 

Warrant of Arrest before Judgment. 

Section 478 of the Code of Civil Procedure. 

In the Court of at 

Civil Suit, No. of iS 

A. B. of 
against 
C. D . of 

To the Bailiff of tiie Court. 

Whereas <» , the plaintiff in the abo\e 

suit, has proved to the satisfaction of the Court that there is probable cause 
for believing that the defendant about to » 

these are to command you to take the said 

into custody, and to bring before the Court, in order that 

lie may show cause why he should not furnish security to the amount of rupees 
f or personal appearance before the Court, until such 

time as the said suit shall be fully and finally disposed of, and until execution 
or satisfaction of any decree that may be passed against 111 

the suit. 

Given under my hand and the seal of the Court, this 
18 

r \ 

/ 

Judge. 

i Net necessary where the commission goes to another . 


day of 
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No. 159. 

Order for Committal. 

Section 481 of the Code of Civil Procedure. 

In the Court of at 

Civil Suit, No. of iS 

A. B. of 
against 
C. B. of 
To 

Whereas , plaintiff in this suit, has made 

application to the Court that security be taken for the appearance of the 

defendant to answer 

any judgment that may be passed against in the suit ; 

and whereas the Court has called upon the defendant 

to furnish such security, or to offer a sufficient deposit in lieu of security, 
which * bas failed to do ; it is ordered that the said 

defendant be committed to custody until the 

decision of the suit ; or if judgment be given against 
until the execution of the decree. 

Given under my hand and the seal of the Court, this day of 

18 


Judge. 



No. 100. 

Attachment before Judgment, with Order to call for Security 

FOR FULFILMENT OF DECREE. 

Section 484 of the Code of Civil Procedure. 

In the Court of at 

Civil Suit, No. of 18 

A. B. of 
a g a i nst 
a . i>. of 

To the Bailiff of the Court. 

Whereas bas proved to tbe satisfaction 

of the Court that tbe defendant in the above suit 
these are to command you to call upon the said defendant 

on or before the ’ day of either to furnish 

security for the sum of rupees to produce and place at the 

disposal of this Court when required » 



THE FOURTH SCHEDULE. 


797 


or the value thereof, or such portion of the value as may be sufficient to fulfil 
any decree that may be passed against , or to appear 

and show cause why should not furnish security ; and 

you are further ordered to attach the said an j keep tlie 

same under safe and secure custody until the further order of the Court, and 
m what manner you shall have executed this warrant make appear to the 
Court immediately after the execution hereof, and have you here then this 
warrant. 


Given under my hand and the seal of the Court, this 

I 8 


day of 



No. 161. 

Attachment before Judgment, on Proof of Failure to 
furnish Security. 

Section 485 of the Code of Civil Procedure. 

In the Court of at 

Civil Suit, No. of iS 

A. II. of 
at/a iu.sf 
(!. 1). of 

To the Bailiff of the Court. 

WHEREAS , the plaintiff ill this suit, has applied to 

the Court to call upon , the defendant, to furnish security 

to fulfil any decree that may be passed against 
suit, and whereas the Court has called upon the said 
to furnish such security which 

; these are to command you to attach 

the property of the said » n(i kee P the same under 

safe and secure custody until the further order of the Court, and in what 
manner you shall have executed this warrant make appear to this Court 
immediately after the execution hereof, and have you here then this 
warrant. 

Given under my hand and the seal of the Court, this ay o 

l8 

© 


in the 
has failed to do 


Judge. 
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No. 162. 

Attachment before Judgment. 

Prohibitory Order, where the Property to be attached consists of 

MOVEABLE PROPERTY, TO WHICH THE DEFENDANT IS ENTITLED, SUBJECT 

to a Lien or Right of some other Persons to the immediate 
Possession thereof. 

Section 486 of the Code of Civil Procedure. 

In the Court of at 

Civil Suit, No. of 18 

A. B. of 
a<j(ii nst 
C. 1). of 

T«» 

Defendant. 

It is ordered that you the said be, and you are 

hereby, prohibited and res^*aiiied until the further order of this Court from 
receiving from the following property in llie posses- 
sion of the said that is to say 

to which the defendant is entitled, subject to any claim of the said 

and the said is hereby 

prohibited and restrained until the further order of this Court from delivering 
the said property to any persons whomsoever. 

Given under my hand and the seal of the Court, this day of 

iS 



J t> dye. 


No. 163. 

Attachment before Judgment. 

Prohibitory Order, where the Property consists of Immoveable 

Property. 

Section 486 of the Code of Civil Procedure. 

In the Court of at 

Civil Suit, No. of 18 

A. B. of 
fttjahwt 
r. J). of 
To 

Defendant. 

It is ordered that you the said be, and you are 

hereby, prohibited and restrained, until the further order of this Court, from 
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alienating the property specified in the schedule hereunto annexed, by sale, 
gift or otherwise, and that all persons be, and that they are hereby, prohibited 
from receiving the same by purchase, gift or otherwise. 

Given under my hand and the seal of the Court, this dav of 

I 8 


Schedule. 



«/ udge. 


No. 1(54. 

Attachment before Judgment. 

Prohibitory Order, where the Property consists of Money in the 
Hands of other Persons, or of Debts not being negotiable 
Instruments. 

Section 48(5 of the Code of Civil Procedure. 

In the Court of at 

Civil Suit, No. of i 8 

A. li. of 
ayainst 
C. 1). of 
To 

It is ordered that the defendant be, and he is 

hereby, prohibited and restrained, until the further order of this Court, from 
receiving from the [money now in 

hands belonging to the said defendant or debts, as the case may be , describiny 
them ] and that the said be, and 

hereby prohibited and restrained, until the further order of this Court, from 
making payment of the said [money, ete.J, or any part thereof, to any person 
whomsoever. 

Given under my hand and the seal of the Court, this 
1 8 


day of 
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No. 165. 

Attachment before Judgment. 

Prohibitory Order, where the Property consists of Shares in a 
public Company, etc. 

Section 486 of the Code of Civil Procedure. 

In the Court of at 

Civil Suit, No. of 18 

A. B. of 
ajainst 
C. D. of 

To Defendant and to 

Manager of Company. 

It is ordered that 

, the defendant, be, and 

hereby, prohibited and restrained, until the 
further order of the Court, from making any transfer of 
shares being 

in the aforesaid Company, or from receiving payment of any dividends thereof, 
and you Manager of the 

said Company, are hereby prohibited and restrained from permitting any such 
transfer, or making any such payment. 

Given under my hand and the seal of the Court, this day of 

1 8 



Judge. 


No. 166, 

Temporary Injunctions. 

Section 41)2 of the Code of Civil Procedure. 

Upon motion made unto this Court by , Pleader of 

[or Counsel for] the plaintiff, A . B., and upon reading the petition of the said 
plaintiff in this matter filed [this day] [or the plaint filed in this cause on the 
day of , or the written statement of 

the said plaintiff filed on the day of ] 

and upon hearing the evidence of and 

in support thereof, [if after notice and defendant not 
appearing : add , and also the evidence of] 

as to service of notice of this motion upon the defendant, C. D.]. This Court 
doth order that an injunction be awarded to restrain the defendant, C. D., his 
servants, workmen and agents from pulling down, or suffering to be pulled 
down, the house in the plaint in the said suit of the plaintiff mentioned [or in 
the written statement, or petition, of the plaintiff and evidence at the hearing 
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of this motion mentioned], being No. (j, Oilinongers Street, llindrtpur, in the 
Taluq of and from selling the materials whereof the 

said house is composed, until the hearing of this cause or until the further 
order of this Court. 

Dated this day of 18 

Civil Judge. 


[Where the injunct ion is sought to restrain the negotiation of a, note or bill , 
the ordering part of the order mag run thus : — ] to restrain 

the defendants and from parting with 

out of the custody of them or any of them or endorsing, assigning or negoti- 
ating the promissory note [or bill of exchange] in question, dated on or about 
the , etc., mentioned in the plaintiffs plaint 

[or petition] and the evidence heard at this motion until the hearing of this 
cause, or until the further order of this Court. 

[In Copyright t'<m'.v] to restrain 

the defendant, C. JK, his servants, agents or workmen from 

printing, publishing, or vending a book, called , or any 

part thereof, until the, etc. 

[ Whfre part only of a hook is to be restrained] to 

restrain the defendant, (■. 1 A, his servants, agents or workmen from printing, 
publishing, selling, or otherwise disposing of such parts of the book in the 
plaint [or petition and evidence, etc.,] mentioned to have been published by 
the defendant as hereinafter specified, namely, that part of the said book 
which is entitled and also that 

part which is entitled [or which 

is contained in page to [.age both 

inclusive] until the , etc. 

[In Valent cases] to restrain the defendant, 

C. IK, his agents, servants and workmen, from making or vending any per- 
forated bricks (or as the ease mag be) upon the principle of the inventions in 
the plaintiff’s plaint [or petition, etc., or written statement, etc.,] mentioned, 
belonging to the plaintiffs, or either of them, during the remainder of tlio 
respective terms of the patents in the plaintiffs plaint [or as the case mag be ) 
mentioned, and from counterfeiting, imitating or resembling the same inven- 
tions, or either of them, or making any addition thereto, or subtraction there- 
from, until the hearing, &e. 

[In cases of Trade-marks ] to restrain the 

defendant, C. /A, his servants, agents or workmen, from selling, or exposing 
for sale, or procuring to be sold, any composition or blacking [or, as the case 
mag be] described as or purporting to be blacking manufactured by the plaintiff, 
A.. JK, in bottles having aflixed thereto such labels as in the plaintiffs plaint 
[or petition, etc.] mentioned, or any other labels so contrived or expressed as, 
by colourable imitation or otherwise, to represent the composition or blacking 
sold by the defendant to be tiie same as the composition or blacking manu- 
factured and sold by the plaintiff, A. IK, and from using trade-cards so con- 
trived or expressed as to represent that any composition or blacking sold or 
proposed to be sold by the defendant is the same as the composition or black- 
ing manufactured or sold by the plaintiff, A. II., yntil the etc. 

[To restrain a partner from in ang way interfering in the business] 

to restrain the defendant, C. JJ his agent, 
and servants, from entering into any contract, and from accepting, drawing, 
VOL. ir. '] L 
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endorsing or negotiating any bill of exchange, note or written security, in the 
name of the partnership-firm of B. & D., and from contracting any debt, buying 
and selling any goods, and from making or entering into any verbal or written 
promise, agreement or undertaking, and from doing or causing to be done, any 
act, in the name or on the credit of the said partnership-firm of B. and D. t or 
whereby the said partnership-firm can or may in any manner become or be 
made liable to or for the payment of any sum of money, or for the perform- 
ance of any contract, promise or undertaking, until the, etc. 


No. 167. 

Notice of Application for, Injunction. 
Section 494 of the Code of Civil Procedure. 
In the Court of at 

A. B . of 


against 
C. D. of 


Take notice that I, A. B., intend to apply at the sitting of the Court at 

aforesaid, on the day of for an 

injunction to restrain C. -D. from further prosecuting a suit which he has 
commenced against me in , to recover damages for the breach 

of the contract for the specific performance of which this suit was commenced 
[or to restrain him from receiving and giving discharges for any of the debts 
due to the partnership in the matter of the partnership between us for the 
winding-up of which the suit was commenced, or from digging the turf from 
the land which was agreed to be sold by him to me by the agreement, the 
specific performance of which this suit is commenced to enforce, or as the case 
may he]. 

Dated this day of 1 8 , 

To C. D. 


A. B. 


[N.B . — Where the injunction is to he applied for against a party whose 
name and address do not appear upon any proceeding already filed in the suit t 
such name and address must he stated in full to enable the proper officer to 
serve the notice.'] 


No. 168. 

Appointment of a Receiver. 

Section 503 of the Code of Civil Procedure. 

In the Court of at 

Civil Suit, No. of l8 

A. B. of 
against 

a i>. of 

To 

Where as has been attached in execution of a decree 

passed in the above suit on the day of 18 , in 

favour of : you are hereby (subject to your giving security 

to the satisfaction of the Registrar ) appointed Receiver of the said property 
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under section 503 of the Code of Civil Procedure, with full powers under the 
provisions of that section. 

You are required to render a due and proper account of your receipts and 
disbursements in respect of the said property on . You will 

be entitled to remuneration 

at the rate of per 

cent, upon your receipts under the authority of this appointment. 

Given under my hand and the seal of the Court, this 
day of iS 


Judge . 



No. ion. 

Bond to be given by Receiver. 

Section 503 of the Cod© of Civil Procedure. 

In the Court of . at 

Civil Suit, No. of 

A. 7?. of 

agonist 
C. I). of 

Know all men by these presents, that we, I. J. of &c., and K. L. of &e., 
and AI. JS r . of &c., are jointly and severally bound to O'. //., llegist rar of the 
Court of in Us. , to be paid to the 

said Q. II. or his attorney, executors, administrators or assigns. For which 
payment to be made we bind ourselves, and each of us, in the whole, our and 
each of our heirs, executors and administrators, jointly and severally, by 
these presents. 

Dated this day of iS . 

And whereas a plaint has been filed in this Court by A . II. against (J. D. 
for the purpose of \here insert the object ]. 

And whereas the said I. J. has been appointed, by order of the above- 
mentioned Court, to receive the rents and profits of the immoveable property, 
and to get in the outstanding moveable property of O. JP., the testator in the 
said plaint named. 

Now the condition of this obligation is such, that if the above-bounden I. J. 
shall duly account for all and every the sum and sums of money which lie 
shall so receive on account of the rents and profits of the immoveable pro- 
perty, and in respect of the moveable property of the said 0. P. [or, as may 
be] at such periods as the Court shall appoint, and shall duly pay the balances 
which shall from time to time be certified to be due from him as the said 
Court hath directed or shall hereafter direct, then this obligation shall be 
void, otherwise it shall remain in full force. 

I. J. 

K. I. 

j\i. Jsr. 

Signed and delivered by the above-bounden in the presence of 

Note. If deposit of money be made , the memorandum thereof should follow 

the terms of the condition of the bond. 

3 F 2 
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No. 170. 

OllDElt OF REFERENCE TO ARBITRATION UNDER AGREEMENT OF PARTIES. 

Section 5 OS of tlie Code of Civil Procedure. 

{Title.') 

To 

Whereas the above-mentioned plaintiff and defendant have agreed to refer 
the matters in difference between them in the above suit to your arbitration 
and award, you are hereby appointed accordingly to 

determine all the said matters in difference between the parties, and with 
power, by consent of the parties, to determine which party shall pay the costs 
of this reference. 

You are required to deliver your award in writing to this Court on or before 
the day of 18 , or such other day as this Court 

may further fix. 

Process to compel the attendance before you of any witnesses, or for the 
production of any documents which you may desire to examine or inspect, 
will be issued by this Court on your application, and you are empowered to 
administer to such witnesses oath or affirmation. 

A sum of Rs. , being your fee in the above suit, is 

herewith forwarded. 

Given under my hand and the seal of the Court, this day of 

18 . 



J tulge. 

No. 171. 

Order of Reference to Arbitration by Court, with Consent. 

0 Section 008 of the Code of Civil Procedure. 

{Title.) 

IIfon reading a petition of the plaintiff, filed this day, and on the consent 
of for the defendant, and upon hearing 

for the plaintiff and for the defendant, it is ordered, by and 

with the consent of all the parties, that all matters in difference in this suit, 
including all dealings and transactions between all parties, be referred to the 
final determination of ■> 

who is to make his award in writing and submit the same to this Court, 
together with all proceedings, depositions and exhibits in this suit, within one 
month from the date hereof. And it is ordered further, by and with the like 
consent, that the said arbitrator is to be at liberty to examine the parties and 
their witnesses upon oath or affirmation, which he is empowered to administer, 
and that the said arbitrator shall have all such powers or authorities as are 
vested in arbitrators under the Code of Civil Procedure, including therein 
power to call for all books of account that he may consider necessary. And 
it is further ordered, by and with the like consent, that the costs of this suit, 
together with the costs of reference to arbitration, up to and including the 
award of the said arbitrator, and the enforcement thereof, do abide the result 
of the finding of the said arbitrator. And it is further ordered, by and with 
the like consent, that the said arbitrator be at liberty to appoint a competent 
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accountant to assist him in the investigation of the several matters referred 
to him as aforesaid, and that the remuneration of such accountant and other 
charges attending thereto be in the discretion of the said arbitrator. 

Given under my hand and the seal of the Court, this of 

18 


J ndyc. 



No. 17*2. 

Summons in summary Suit on negotiable Instrument. 

Section 532 of the Code of Civil Procedure. 

No. of suit , 

In the Court of at 

1 'lain till*. 

r F<> Defendant. 

lllcre enter the defenda nV s name, description and address.] 

Whereas [here enter the j) taint iff" s name , description and address'] has in- 
stituted a suit in this Court against you under chapter XXXIX of the Code 
of Civil Procedure for Its. principal and interest [or Us. 

balance of principal and interest] due to him as the payee [or endorsee] of a 
bill of exchange [o?* hundi or promissory note], of which a copy is hereto 
annexed, you are hereby summoned to obtain leave from the Court within ten 
days from the service hereof, inclusive of the day of such service, to appear 
and defend the suit, and within such time to cause an appearance to be 
entered for you. In default whereof the plaintiff will be entitled at any 
time after the expiration of such ten days to obtain a decree for any sum not 
exceeding the sum of Its. [here state the sum claimed] and the sum of Us. 
for costs. 

Peave to appear may be obtained on an application to the Court supported 
by affidavit or declaration showing that there is a defence to the suit on the 
merits, or that it is reasonable that you should be allowed to appear in the 
suit. 

[Here copy the hill of exchan ye, hundi or promissory note , and all 
endorsements upon it.] 


No. 173. 

Memorandum of Appeal. 

Section 541 of the Code of Civil Procedure. 

Memorandum of Appeal. 

(Name, dc. as in Register .) Plaintiff — Appellant. 

(Name, dc., as in Register .) Defendant — Kespondent. 

[Name of Appellant] [plaintiff or defendant] above-named appeals to the 
High Court at [or District Couyt at , as the case may he] against 

the decree of in the above suit dated the 

day of , for the following reasons, namely, [here slate the 

grounds of objection."] 
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No. 175. 

Notice to Respondent op the Day fixed for the Hearing 
of the Appeal. 

Section 553 of the Code of Civil Procedure. 

In the Court of at 

, Appellant, v. , Jiespondetd . 

Appeal from the of the Court of 

dated the day of i S . 

Despondent . 

To 

Take notice that an appeal from the decree of 
in this case has been presented by 

and registered in this Court, and that the 
day of 1 8 has been fixed by this Court for the hearing of 

this appeal. 

If no appearance is made on your behalf by yourself, your pleader, or by 
some one by law authorized to act for you in this appeal, it will be heard and 
decided ex parte in your absence. 

Given under my hand and the seal of the Court, this day of 

IS 


Judge. 

[Note. — If a stay of execution has been ordered, intimation should be given 
of the fact of this notice .] 


No. 170. 

Decree on Appeal. 

Section 579 of the Code of Civil Procedure. 

In the Court of at 

, Appellant , v. , Respondent, 

Appeal from the of the Court of dated the 

day of 1 8 

Memorandum of Appeal. 

, V lain tiff. 

, Defendant. 

Plaintiff [or defendant] above-named appeals to the Court at 

against the decree of in the above 

suit, dated the day of 18 , for the following 

reasons, namely ; 

[here state the reasons] 

This appeal coming on for hearing on the day of 

1 8 , before , in the presence of 

for the appellant, and of for the respondent, it is ordered 

[here state the relief granted] 

The costs of this appeal, amounting to ? are to be paid by 

. The costs of the original suit are to be paid by 
Given under my hand, this day of 18 


the Court at 

in the above 
1 8 , for the following 


J udge. 
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No. 178. 


NOTICE TO SHOW CAUSE WHY A IvEVIEW SHOULD NOT UK 0 RANTED 


Section 626 of the Code of Civil Procedure. 

In the Court of at 

, Plaintiff, v. * , Defendant. 


To 

Take notice that has applied to this Court 

for a review of its judgment passed on the day of 

18 in the above case. The day of 

18 is fixed for you to show cause why the Court should not grant a 

review of its judgment in this case. 

Given under my hand and the seal of the Court, this day of 

18 



No. 171b 

Notice of Change of Pleader. 

In the Court of at 

A. R of 
against 

d i). of 

To the Keoistrar of the Court. 

Take notice that I, A. B. [or C. J).\ have hitherto employed as my pleader 
G. K. of in the above-mentioned cause, but that 

I have ceased to employ him, and that my present pleader is J. K. of 

A. R [or C. D.] 


No. 180. 

Memorandum to be placed at foot of every Summons, Notice, Decree 
or Order of Court, or any other Process of the Court. 

Hours of attendance at the office of the Registrar [place of office [from ten 
till four except on [here insert the day on which the office tv ill he closed], when 
the office will be closed at one. 
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APPENDIX. 

The following list of places outside British India, in which the 
Code of Civil Procedure is in force, is probably incomplete. 

The whole Act, except sec. 185, is in force in the Haidanibad 
Assigned Districts, Gazette of India, 5th May, 1883, Part I, p. 200. 
A list of the rules made under it will be found in Macpherson’s 
Lists of British Enactments in force in Native States , 1885, pp. 
52 , 53 - 

Th e whole Act, except chapter XLY and secs. 430-433, 5S6, 
631-638, is in force, with some modifications, in the civil and 
military station of Bangalore. For the rest of Mysore, the Maharaja 
has passed a regulation (II of 1884) applying the Code with modifi- 
cations. 

The whole Act is in force in the parganas in the Kajputana Agency 
under British administration (Todgarli, Dewair, Sarotli, Chang, 
and Kot-Karana) : 

In the district of Quetta, the Code is to be ‘taken as a general 
guide in the administration of civil justice/ 

The whole Act except sec. 185 is in force in the cantonment of 
Sikandarabad, with certain modifications (Macphcrsoi/s Lists, ubi 
supra, pp. 150-153). The whole Act is in force in the cantonments 
of Disah, Nimach and Abu. The whole Act, except chapter XLV, 
is in force in the cantonment of Naogaon. 

As to Railways constructed in or passing through Native States 
see Macphcrson’s Lists, 1885, pp. 271-274. 

The whole Act is in force in Akalkot and the jiigir territories of 
the State of Jath. 

By the Zanzibar Order in Council of 1884, the Code is made 
applicable to Zanzibar as from the commencement of the Order. 
Subject to the other provisions of the Order, the Code has effect 
as if Zanzibar were a District in the Presidency of Bombay ; the 
Consul-General is deemed the District Judge of the district, and 
his Court the District Court or principal civil court of original 
jurisdiction in the district ; the High Court of Bombay is deemed 
to be the highest civil court of appeal for the district and the 
Court authorised to hear appeals from the decisions of the District 
Court ; and the powers both of the Governor-General in Council 
and the Local Government under those enactments shall be exer- 
cisable by the Secretary of State, or with his previous or subsequent 
assent, by the Governor-General of India in Council. 



INTRODUCTION TO THE EVIDENCE ACT. 

‘Evidence/ in the language of English and Indian lawycis, 
is that which is offered by litigants in order to convince the 
Judge that the facts alleged by them are true, or so probable that 
he ought under the circumstances to act upon the supposition that 
those facts are true. Evidence sufficient to produce the desired 
conviction is said to amount to 'proof/ 

Besides framing substantive laws (such as those contained in the Need <> 
first volume of this work) and establishing forms of judicial pro- C viae UC 
cedure, all civilised states have found it necessary (i) to limit 
the discretion of judges in declaring facts proved or disproved, 

(2) to provide for speedy decisions and at the same time to guard 
the judges from error, (3) to preclude needless vexation and 
expense in coining to such decisions, and (4) to preclude injury 
to the State or the public 1 . It will he found that in India as 
in England all rules relating to Evidence and Proof are intended 
to attain one or other of these objects. Thus, to limit the dis- 
cretion of judges we have the rules that a judge must not decide 
a fact on Ids own personal knowledge, and that nothing may be 
proved save a fact in issue or a fact relevant to the issue. To 
provide for speedy decisions we have the rules as to burden of 
proof, presumptions, and judicial notice. To guard these decisions 
so far as possible from error we have the rule that the best 
evidence should be produced. To preclude vexation and expense 
there are the rules as to witnesses and admissions. To preclude 
injury to the State or the public we have the rules as to affairs of 
State and information as to the commission of offences. 

In framing a law of Evidence, especially one that has to be 
administered by non-professional judges, the legislature should 
have especial regard to the following four matters : (1) the com- 
pleteness and intelligibility of the system, (2) its harmony with the 
substantive law, (3) the customs and habits of the society for which 
it is intended, (4) the standard of truth among the population. 

How far these matters have been attended to by the Indian 
legislature, and how much remains to be done in this direction, 
will appear from the following remarks, which, first, give a sketch 


1 See Best’s Principles of the Law of Evidence, 7th ed. §§ 38, 41, 47, 49. 
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Legislation 
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the Indian 
law of 
evidence. 


Bengal 
Regula- 
tions as to 
evidence. 


of the -Indian legislation relating to evidence from 1793 to the 
present time ; then point out the principal discrepancies between 
the present Indian and the English laws of evidence ; thirdly, 
mention certain omissions in Act I of 1872, which contains the 
bulk of the Indian rules oh the subject ; and, lastly, state some 
local peculiarities which should be borne in mind when that Act 
is criticised or revised. 

I. 'Legislation respecting Evidence. 

Since the establishment of the Supreme Courts in Calcutta, 
Madras and Bombay, and probably since the establishment of their 
predecessors the Recorders' Courts, the English rules of evidence 
have always been followed in the Presidency towns, and several of 
the reforms made in England by Parliament were from time to 
time applied to the Supreme Courts by the Governor-General 
in Council. Thus Act IX of 1840 and Act VII of 1844 abolished 
incompetency on the ground of crime or interest. And Act XV of 
1852 enabled parties to give evidence except in criminal proceed- 
ings and proceedings for adultery or breach of promise. 

But in the Mufassal, where the Courts were not required 
to follow the English law as such, though they were not 
debarred from following it where they regarded it as the most 
equitable, there prevailed, in addition to a few rules expressly 
prescribed by the Regulations made between 1793 and 1834, a 
vague customary law of evidence, partly drawn from the Hedaya 
and the Muhammadan law-officers ; partly from English text-hooks 1 
and the arguments of the English barristers who occasionally 
appeared in the provincial Courts ; partly from the lectures on 
law delivered since 1 8.55 in the Presidency towns. 

There is little in the old Regulations applicable to evidence. 
Under Ben. Reg. Ill of 1793, sec. 15, a bond must be proved by 
two witnesses to the signature unless the consideration is proved. 
But much documentary evidence was received without any proof 
unless objected to, such as copies of judicial proceedings appear- 
ing to be authenticated by the signature of the proper officer, and 
copies of English correspondence from the Collectors or other 
Government officers, similarly authenticated. Even copies of copies 
were so received 2 . 

1 or text-books written by English 2 First report of commissioners ap- 
lawyers practising in India, such as pointed to consider the reforms of 
Mr. J. B. Norton, late Advocate- the judicial establishments etc. of 
general of Madras, or Mr. Goodeve, India. Appendix B, no. 3, p. 199. 
formerly of the Calcutta bar. 
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Rules as to witnesses, corresponding generally with those 

contained in the present Codes of Criminal and Civil Procedure, 

were made by the following Bengal Regulations : IV of i 793, secs. 

6 and 14: IX of 1796, secs. 2, 3, and 4: IV of 1797, sec. 7 : VIII 

of 1803, sec. 25 : L of 1803, secs. 2, 3 and 4 : III of 1812, sec. 2 : 

XXIII of 1814, secs. 33 and 73; and XXIV of 1814, arc. II * 

In Madras also rules relating to this subject were contained Madras 

in several Regulations 1 . Exhibits not stamped as required bylaw ^ c £ ula ' 
0 . , " turns, 

were excluded by Madras Regs. VI of 1 8 1 6, s. 33, and V II of 181 6, 

s. 15. Evidence declared by the Muhammadan law-officer to be 

inadmissible is dealt with by Regs. I of 1825, s. 8, and VI of 1829, 

s. 2. In Bombay some rules as to witnesses in civil proceedings Bombay 

were made by Bom. Reg. IV of 1827 2 * , and rules as to witnesses Regular 
^ ^ * tions 

in criminal proceedings were prescribed by Regs. XII s and XIII 4 
of the same year. All persons who had arrived at years of 
discretion and were of sane mind were made competent, witnesses 
by Bom. Regs. IV of 1827, s. 33, and XIII of 1827, s. 33. And the 
section last mentioned contains provisions (wanting in the present 
law) as to irrational animals and inanimate objects produced in 
elucidation of the case. 

The first Act of the Governor-General in Council which dealt Acts as 
with evidence as above defined was Act X of 1835, which applied evident 
to all the Courts in British India, and declared that Acts passed XoflS . 
by the Governor-General in Council might be proved by the pro- 
duction of the Government Gazette purporting to contain it. 

This was followed by eleven enactments passed at intervals during 
the next twenty years, which effected various small amendments of 


tlic law. Thus : — 

Act XIX of 1837, which applied to all the Courts in British XIX of 
India, declared that no person should be incompetent as a witness 


by reason of conviction for any offence. 

Act V of 1840 permitted Hindus and Muhammadans to make in V of 18 
judicial proceedings affirmations instead of the oaths or decimations 
then in use. This Act did not extend to the Supreme Courts. But 
it was extended to their successors, the High Courts, by Act XVII 1 of 
1863, s. 9 ; and Act VI of 1872 made three amendments of the Jaw 
relating to judicial oaths. It enabled every witness who objected to 


1 3 of 1802, sec. 7 I 4 f >f 1 802, sec. 1 S; 

5 of 1S02, sec. 16; 7 of 1802, see. 18; 

7 of 1809, sec. 22 ; 12 of 1809, sec. 8; 

4 of 1816, secs. 15, 16; 5 of 1816, 
secs. 4, 5 ; 6 of 1816, secs. 28-34 > 7 
of 1816, s^cs. 4, 5 ; 10 of 1816, sees. 


15,16; 14 of 1816, sec. 9 ; 4 of 1821, 
sec. 10 ; and 8 of 1832, sec. 3. 

* secs. 23, 29, 30, 32, 34-41, 45 > 
48, 49, 5 U 90 , 9 C 9 2 - 

3 secs. 15, 25, 34, 35, 4 3 ) 5 °* 

4 sew. 2 :j, 34, 3C 38, 39 - 
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take an oath to make a simple affirmation. It declared that no 
irregularity in administering an oath or making an affirmation 
should invalidate the proceedings. It provided that if a witness 
was willing to take an oath in a form binding on persons of his 
own race on persuasion, and not repugnant to justice or decency, 
the Court might administer such an oath. Evidence given under 
the sanction of such an oath was made, as against the witness, con- 
clusive proof of the matter stated. This Act was repealed and re- 
enacted by Act X of 1873, which consolidated the law on the subject 
of judicial oaths, and abolished official catlis except such as were 
prescribed by statutes which the Indian legislature could not repeal. 

IXofiS4o, Act IX of 1840 declared that if a witness in any of the Supreme 
Courts were objected to on the ground that the verdict or judg- 
ment would be admissible in evidence for or against him, he 
might be examined, and the verdict or judgment should not be so 
admissible. The object of this enactment, which was taken from 
3 & 4 Will. IV. chap. 42, was to render less frequent the rejection of 
witnesses on the ground of interest. 

YII of Act VII of 1844 declared that within the local jurisdiction 

i8 44 - 0 f the Supreme Court no person should be excluded from giving 
evidence by reason of crime or interest. But this was not to 
render competent parties, or those 011 whose immediate behalf an 
action was brought or defended. 

XVofi852. Act XV of 1852 made several amendments in the law of evidence 
as administered in the Supreme Courts. It established the com- 
petency of parties to give evidence, except in criminal proceedings 
and proceedings for adultery or breach of promise of marriage. It 
enabled the judges to compel parties to allow inspection of docu- 
ments. It made acts of State and judicial proceedings provable 
by certified copies without proof of seal or signature. It made 
the register of British ships and certificates of registry admissible 
without proof of signature. It dispensed with the production of the 
record of a conviction or acquittal. 

XIX of Act XIX of 1853 extended several of these reforms to the civil 
courts of the East India Company in the Bengal Presidency. It made 
parties to suits competent as witnesses, abolished incompetency on 
the ground of interest and relationship, enabled husband and wife 
to give evidence for or against each other, declared that a party 
might he compelled to give evidence and produce documents 
(sec. 5), exempted from production witnesses’ title-deeds and 
documents relating to affairs of State (secs. 19, 20), and declared 
that a party was not hound to produce documents, not material nor 
relevant, nor any writing which had passed between him and his 
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professional adviser. It privileged communications between clients 
and their professional advisers, and enabled the Court to compel any 
person present to give evidence and produce documents as if he 
were summoned. Section 26, rendering absconding witnesses liable 
for damages, is the only part of this Act which has not been repealed. 

This was the state of the law down to 1855. But in that year 
the Indian legislature passed Act II of 1855 (/or the further II of 1855. 
improvement of the law of evidence ), which was introduced by Sir 
Lawrence Peel and carried by Sir James Colvile. This Act, though 
totally devoid of arrangement, was skilfully worded, and contained 
many valuable provisions, which applied to all Courts in British 
India. It declared that judicial notice should be taken of all Regu- 
lations passed before 22 April, 1834, all Acts of the Governor- 
General in Council, public Acts of Parliament, the Court’s own 
members and officers, the names, titles and authorities of the 
Governor-General and other specified officers, divisions of time, 
geographical divisions, war and peace,, the existence, title and 
national flag of States recognised by the British Government 
(secs. 2-6), government gazettes (secs. 8), recitals in laws ol tacts 
of a public nature (sec. 9), advertisements purporting to be 
published by authority (sec. 10). Courts might refer to books, 
maps, and charts (secs. 6 and 11). Foreign codes and reports 
were made admissible * as evidence of foreign law (sec. 12). 

Maps made under the authority of government or of any public, 
municipal body, when not prepared tortile purpose of any litigated 
question, were admitted without further proof (sec. 13). The 
only persons incompetent to testify were declared to be children 
under seven years and insane persons, who appeared incapable 
of receiving just impressions of the facts respecting which they 
were examined, or of relating them truly (sec. 14). A simple 
affirmation was substituted for oaths or solemn affirmations 
in the case of children and persons of defective religious belief 
(secs. 15, 16). No one was to be incompetent from interest or 
relationship (sec. 18). Parties to civil suits might be examined 
as witnesses (sec. 19). Husbands and wives were declared com- 
petent in every civil proceeding to give evidence for or against each 
other (sec. 20). Witnesses were exempted from producing docu- 
ments relating to affairs of State or held by them for any other 
person who would not be bound to produce them if in his own 
possession (sec. 21). Parties were exempted from producing docu- 
ments not relevant to the case of the party requiring production, 
and confidential correspondence with legal advisers (sec. 22). 
Barristers, attorneys and vakils were not, without their clients 
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Act II of consent, to disclose professional communications (sec. 24). Persons 
continued l )resen ^ * n cour ^ were bound to give evidence though not sub- 
poenaed (sec. 25). Persons summoned merely to produce documents 
were exempted from personal attendance (sec. 26). The evidence 
of one witness was made sufficient proof, except in cases of treason 
(sec. 28) ; but the Act did not dispense with corroborative evidence 
in support of the testimony of an accomplice or of a single 
witness in the case of perjury. Dying declarations were made 
admissible though the declarant expected to recover (sec. 29). A 
party was allowed with the leave of the Court to cross-examine and 
discredit his own witness (sec. 30). Certain former statements 
of witnesses were made admissible to corroborate their testimony 
(sec. 31). Witnesses were bound to answer criminating questions, 
but the answer was not to be used against them unless they wilfully 
gave false evidence (sec. 32). A witness might be asked whether he 
had been convicted of any crime (sec. 33), and he might be cross- 
examined as to previous statements made by him in writing (sec. 34). 
Copies by a copying machine were to be deemed correct (sec. 35). 
Secondary evidence might be received where an original document was 
out of reach of process (sec. 36). Documents unnecessarily attested 
might be proved as if unattested (sec. 37). The admission of a party 
to an attested instrument of its execution by himself was made as 
against him facie proof of such execution (sec. 38). Entries 
made against interest or in the course of business were declared in 
certain cases admissible in the lifetime of the person making them 
(sec. 39). Entries in the course of business were in certain cases 
made admissible for the purpose of identifying the payer or receiver 
(sec. 40). Receipts were made admissible against certain persons 
other than the giver (secs. 41, 42). Certain books and other docu- 
ments were made admissible as corroborative evidence (secs. 43, 44). 
Witnesses were allowed to refresh their memory by certain docu- 
ments or copies thereof (secs. 45, 46). In cases of pedigree, 
declarations of bastards and intimate acquaintances were admitted 
(sec. 47). On the question of the genuineness of a signature, etc., 
comparison of an undisputed signature etc. was allowed (sec. 48). 
A power of attorney purporting to have been executed before a 
notary public etc. might in certain cases be proved by its 
production (sec. 49). ,!jrhe despatch and receipt of a letter might 
be proved by letter-books and the receipt-book (secs. 50, 51). 
An official document admissible by law was made prima facie evidence 
without proof of any seal etc. which it was directed to have (sec. 56). 
Lastly, the improper admission or rejection of evidence was not 
to be ground for a new trial where there was other evidence to justify 
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the decision (sec. 57). These provisions were repealed and re-enacted 
by the Indian Evidence Act, 1872. 

Act X of 1855 (to amend the law relating to the attendance and X of 1855. 
examination of witnesses in the Civil Courts of the East India 
Company in the Presidencies of Fort St. George ami Bombay) 
provided, amongst other things, that a person not obeying a 
summons to attend and give evidence or produce a document 
should be liable for damages in a civil action (sec. 10). This 
provision is still in force. 

Act VIII of 1859 (secs. 149-182), like the present Code of Civil vill of 
Procedure, contained provisions as to summoning witnesses (secs. 

149—160), examination of parties (secs. 1 61-166), attendance of 
witnesses (secs. 167-171), examination of witnesses in court (secs. 

1 7 2 — 1 7 4)5 aud commissions to examine witnesses (secs. 175-182). 

Act XXV of 1861 — the first edition of the Code of Criminal XXV of 
Procedure — contained provisions as to confessions to, or in the 1 ^ 1 ’ 
custody of, the police; the diaries of police-officers; the examina- 
tions of the accused, the civil surgeon, and dead witnesses; the 
reports of chemical officers, and dying declarations, which have 
been re-enacted in the Evidence Act or in the present Code. It 
also prescribed rules as to the summoning and examination of 
witnesses and the record and interpretation of their depositions, 
resembling those contained in Act X of 1882. 

Act XV of 1869 provides facilities for obtaining the evidence XVof 1869. 
and appearance in court of prisoners, and for service of process 
upon them. 

It thus appears that down to 1872 the mufassal Courts had I of 1872 
hardly any fixed rules of evidence save those contained in Act 
'XIX of 1853 an d II of 1855. The Commissioners appointed Act), 
in England to prepare a body of substantive law for India (ignoring 
the fact that their commission did not comprise adjective law) 
accordingly framed a draft code, which in October 1868 was 
introduced by Mr. (afterwards Sir H.) Maine, and referred to a Select 
Committee, as a Bill to define and amend the law of evidence. 

This Bill was published and circulated to local authorities in the 
usual manner. But it was pronounced by some competent persons 
to be unsuited to India. It was far from complete: it was ill- 
arranged : it was not elementary enough for the officers for whose 
use it was designed ; and it assumed an acquaintance with the law 
of England which could scarcely be expected from them. A new 
Bill was therefore prepared by Mr. (now Sir James) Stephen, Mr. 

Maine’s successor, which was printed, circulated, and very freely 
criticised. Mr. Stephen accordingly recast it, and it ultimately 
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THE EVIDENCE ACT. 


Arrange- 
ment of the 
Evidence 
Act. 


passed as Act I of 1872 (the Indian Evidence Act). This 
enactment purports to consolidate, define, and amend the whole 
law of Evidence with the following three exceptions : — 

(a) the law of evidence applying to affidavits presented to any 
Court or officer : 

(b) the law of evidence applying to proceedings before an 
arbitrator ; (see 4 Cal. 231): 

(c) the rules of Evidence contained in any Statute, Act, or 
Regulation in force in any part of British India, and not expressly 
repealed by the Indian Evidence Act of 1872. 

The Act is divided into three Parts, the first, entitled £ Relevancy 
of Facts,’ and containing besides some sections on relevancy, the 
short title, repealing clause, definitions, and other preliminary 
matter; the second, entitled ‘On Proof’; the third, ‘ Production 
and effect of Evidence/ 


The following tabular scheme of the Act is taken from Sir James 
Stephens edition, Calcutta, 1872. The numbers are those of the 
chapters and sections which treat of the matter referred to. 

‘ The object of legal proceedings is the determination of rights 
and liabilities which depend on facts 


in issue, § 3 


(§ 3 ) 


relevant to 
the issue (§ 3) 
which may be — 


They may be 


judicially 
noticed, 
ch. iii. 


proved 
by oral 
evidence, 
ch. iv. 


proved by 
documentary 
evidence 
(ch. v.) 
which is — 


This Proof must be produced by the party 
on whom the burden of proof rests 
(ch.vii.), unless he is estopped (ch. viii). 


— connected with the issue, 
§§ 5~ T( h 

—admissions, §§ 17-31. 

—statements by persons who 
cannot be called as witnesses, 
§§ 32, 33. 

-statements under special cir- 
cumstances, §§ 34-39. 

—judgments in other cases, 
§§ 40-44. 

—opinions, §§45-51. 

—characters, §§ 52-55. 

— primary or secondary, §§ 61- 

68 . 

—attested or unattested, §§ 67- 
73 - 

—public or private, §§ 74-78. 

— sometimes presumed to be 
genuine, §§ 79-90. 

—exclusive or not of oral evi- 
dence, cb. vi. 


If given by witnesses (ch. ix) they must 
testify, subject to rules as to examina- 
tion (ch. x). Consequence of mistakes 
. defined, ch. xi.' 
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The Act contains 167 sections, many of which are obviously sug- Sources of 
gested by Mr. Taylor’s well-known work on Evidence 1 . Of the tlie Act ' 
residue some are taken, with slight alterations, from Act IT of 
1 855 2 ; others from the Code of Criminal Procedure of 1 86 1 ; others 
from the Commissioners’ draft above-mentioned 4 . The remaining 
ten sections, 6-16, deal with the subject of the relevancy of facts The see- 
in judicial evidence, and are, in Sir James Stephen’s own words, 

‘by far the most important, as they arc the most original part of 
the Evidence Act, as they affirm positively what facts may be 
proved, whereas the English law assumes this to be known, and 
merely declares negatively that certain facts shall not be proved V 

But it will appear on examination that these sections were framed 
under the erroneous supposition that relevancy means the connexion 
of events as cause and effect: that they do not give the theory ot 
relevancy in its simplest form 0 : that they do not show in themselves 
the principle on which fhey have been founded : that one ol them 
(sec. 8 ), so far as it deals with the admissibility of evidence oi 
statements, has nothing to do with relevancy strictly so called : 
that two of them (secs. 10 and 12) are special rules covered by other 
sections; and that other two of them (secs. 7, 11) are so drawn 
as to permit evidence of matter wholly irrelevant. 

As to section 11, the following remarks of Mr. Justice West may Section 11. 
he cited. ‘ This section,’ says that able Judge, ‘ is expressed in terms 
so extensive that any fact which can, by a chain of ratiocination, 
be brought into connexion with another, so as to have a hearing 
upon a point in issue, may possibly be held to be relevant within 
its meaning. But the connexions of human affairs are so infinitely 
various and so far reaching, that thus to take the section in its 
widest admissible sense, would be to complicate every tiial with a 
mass of collateral inquiries limited only by the patience and the 
means of the parties. One of the objects of a law of Evidence is to 
restrict the investigations made by Courts within the bounds pie- 


1 See 4 Bom. 581, per West J ., and, 
for an example, sec. 92. 

2 Tlius sec. 167 is copied from 
Act II of 1855, sec. 57. From the 
same Act also are derived secs. 18, 37, 
57, clauses 1, 2, 7, 9, and 13 : secs. 81, 
83,84, 118, 120, 123, 124, 126, 129, 
1 31 and 162. 

3 Secs. 25, 26, 27 are copied from 
Act XXV of 1861, secs. 148, 149, 150. 

* Sec. 5 7, clauses 8, 10, n, and sec. 12, 
as to judicial notice, are taken from the 
Commissioners’ draft, secs. 36 and 37. 


5 Thn Indian Incidence Art , Cal- 
cutta 1872, p. 55. 

« As Sir James Stephen himself 
says (/. E. Act , p. 55): ‘They are 
designedly worded very widely, and 
in such a way as to overlap each other. 
Thus a motive for a fact in issue 
(sec. 8) is part of its cause (sec. 7). 
Subsequent conduct influenced by it 
(sec. S) is part of its effect (sec. 7). 
Facts relevant under sec. II would in 
most cases he relevant under other 
sections.’ 


3 


2 
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Section 7. 


Mr. Whit- 
worth’s 
rules as to 
relevancy. 


Sir James 
Stephen’s 
definitions 
of rele- 
vancy. 


scribed by general convenience, and this object would be completely 
frustrated by the admission, on all occasions, of every circumstance 
on either side having some remote and conjectural probative force, 
the precise amount of which might itself be ascertainable only by a 
long trial and a determination of fresh collateral issues, growing up 
in endless succession, as the inquiry proceeded 1 / Similar remarks 
may be made as to the words in section 7, ‘or which constitute the 
state of things under which they happened/ 

Sir James Stephen himself admits, with praiseworthy candour, 
that his theory ‘ was expressed too widely in certain parts, and not 
widely enough in others 2 ; ’ and in a pamphlet, published in 
Bombay in 1875, Mr. G. C. Whitworth, of the Bombay Civil 
Service, proposed to replace them by the following four rules : — 

Rule I. — No fact is relevant which does not make the ex- 
istence of a fact in issue more likely or unlikely, and that to such 
a degree as the Judge considers will aid him in deciding the issue. 

Buie II. — Subject to Rule I, the following facts are relevant : — 

(1) Facts which are part of, or which are implied by, a fact in 
issue; or which show the absence of what might be expected as a 
part of, or would seem to be implied by, a fact in issue ; 

(2) Facts which are a cause, or which show the absence of what 
might be expected as a cause, of a fact in issue ; 

(3) Facts which are an effect, or which show the absence of 
what might be expected as an effect, of a fact in issue ; 

(4) Facts which are an effect, of a cause, or which show the absence 
of what might be expected as an effect of a cause, of a fact in issue. 

Rule III. — Facts which affirm or deny the relevancy of facts 
alleged to be relevant under Rule II are relevant. 

Rule IV. — Facts relevant to relevant facts are relevant. 

Mr. Whitworth then takes the forty-nine illustrations given in 
the Evidence Act to the sections treating of relevancy, and shows 
that those illustrations are applicable to his own rules. He thus, 
in Sir James Stephen's opinion, ‘corrected and completed/ ‘in a 
judicious manner/ the theory expressed in the Act; and in the 
earlier editions of the Digest of the Law of Evidence , Sir James 
Stephen gives the following definition of relevancy, as taken, with 
some verbal alterations, from Mr. Whitworth’s pamphlet : — 

‘Facts, whether in issue are not, or relevant to each other when 
one is, or probably may be, or probably may have been — 
the cause of the other ; 
the effect of the other ; 

1 11 Bom. H. C. 91, per West J. 

2 See his j Digest of the Law of Evidence, 5U1 ed. p. 155. 
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an effect of the same cause ; 
a cause of the same effect : 

or when the one shows that the other must or cannot have 
occurred, or probably docs or did exist, or not ; 

or that any fact does or did exist, or not, which in the common 
course of events would either have caused or have been caused by 
the other; 

provided that such facts do not. fall within the exclusive rules 
contained in Chapters III, IV, V, VI; or that they do fall within 
the exceptions to those rules contained in those chapters.' 

For this, in the fifth edition of his Digest, Sir James Stephen 
has substituted the following definition as a convenient practical 
rule : — £ The word “relevant” means that any two facts to which it is 
applied are so related to each other that according to the common 
course of events one, either taken by itself or in connexion with 
other facts, proves or renders probable the past, present, or future 
existence or 11011-existence of the other.’ 

Act I of 1872 repealed Act II of 1855 in toto ; and soon after XVIII of 
the former Act came into force it was found that it had thus inad- ^ 7 2 - 
vertcntly abolished the power given by sec. 1 2 of the elder enact- 
ment to courts, commissioners and arbitrators to administer oaths. 

Act XVIII of 1872 was accordingly passed to revive this power and 
to make sixteen other comjjaratively trifling amendments. 

Act III of 1887 extended to Revenue officers the privilege Illof 1882. 
conferred on the magistrates and police by see. 125 of Act I of 1872. 

The Evidence Act has been, as will appear from the footnotes, Defects in 

and still more from commentaries such as Mr. Field’s, been the V ie 

. . . . . uence Act. 

subject of a large number ot judicial decisions, winch have pointed 

out many defects both in form and substance — defects which, 

it may he supposed, caused Parliament to declare Act I of 

1872 inapplicable to European Courts Martial held in India 1 , 

and thus to make an important exception to the rule that the 

lex fori governs the laws of evidence. The Indian legislature, 

however, has hitherto only passed two Acts expressly to amend Amending 

it, namely, XVI 11 of 1872 and III of 1887, the former of which Acts - 

merely corrected some slips in drafting, and the latter merely 

extended to Revenue officers the privilege above mentioned. But Special 

the following lists of the special and local enactments which are 

saved by section 2 of the principal Act will he found to comprise a 

large number of laws which have been made since 1872 and which, 

together with the beneficent legislation of the Indian judiciary, 


1 See 44 & 45 Vic. c. 58, §§ 127, 128. 
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Act II of 
*855 

continued. 


recorded in the Indian law-reports, supply many of the omissions 
in Act I of 1872. 

Special Laws. 

Special Apprentices (XIX of 1850, sec. 2). 
ing with Bills of lading (IX of 1856, sec. 3). 

Evidence. Census (XIV of 1880, sec. 4). 

Companies (VI of 1882, secs. 41, 54, 60, 77, 87, 92, 155, 
177 (h), 198, 236). 

Contract (IX of 1872, secs. 245, 246). 

Copyright (XX of 1847, sec. 3). 

Criminal tribes (XXVII of 1871, secs. 6, 7). 

Distressed seamen (XIII of 1876, sec. 3). 

Divorce (IV of 1869, sec. 51). 

Emigration (III of 1876, secs. 33, 54, 90). 

European vagrants' '(IX of 1874, secs. 25, 33). 

Factories (XV of 1881, sec. 16). 

Foreigners (III of 1864, sec. 2). 

Foreign jurisdiction (XXI of 1879, sec. 5). 

Forests (VII of 1878). 

Forfeitures (XXV of 1857, sec. 6, IX of 1859, secs - l8 )* 
Indian Marine (XIV of 1887, secs. 62, 68). 

Inland steam-vessels (VI of 1884, secs. 37-40). 

Land-acquisition (X of 1870, secs. 6, 14). 

Land-improvement loans (XIX of 1883, sec. 8). 

License-tax (II of 1886, sec. 28). 

Marriage (III of 1872, sec. 14, XV of 1872, secs. 61 , 80). 
Married women (XXXI of 1854, sec. 11). 

Merchant seamen (X of 1841, sec. 22 , 1 of 1859, secs. 44, 46, 
89, 108, hi, XIII of 1876, sec. 3). 

Merchant shipping (V of 1883, secs. 12, 14, 15, 16, 32, (cl. 2)). 
Native Articles of War(V of 1869, arts, hi, 112, 113, 122, 124, 
128, and see V of 1875, sec - 0 - 

Native passenger ships (X of 1887, secs. 13, 34, 43, 44, 50, 52). 
Negotiable instruments (XXVI of 1881, secs. 105-107, 118-122, 

134-137)- 

Oaths (X of 1873, sec. 11). 

Passengers by sea, (XII of 1885, sec. 6, cl. (2)). 

Penal servitude (XXIV of 1855, sec. 14, cl. (3)). 

Petroleum (XII of 1886, secs. 14, 21, cl. (3)). 

Ports and port-dues (XII of 1875, secs. 54, 55). 

Powers of attorney ( VII of 1882, sec. 4). 

Presidency Banks (XI of 1876, sec. 18). 
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Printing presses and books (XXV of 1867, secs, 7, 8). 

Probate and Administration (X of 1865, secs. 242, 243: V of 
1881, secs. 59, 61). 

Public gambling (III of 1867, secs. 10, 11). 

Registration of births, deaths and marriages (VI of 1886, secs. 9, 
2 5> 35)- 

Registration of documents (III of 1877, sees. 49, 77). 
Registration of societies (XXI of i860, sec. 19). 

Religious societies (I of 1880, see. 9). 

Savings banks (V of 1873, sec. 8). 

Scheduled Districts (XIV of 1874, secs. 4-8). 

Sea-customs (VIII of 1878, sec. 185). 

Stamps (I of 1879, secs. 31, 34, 37-41, 50.) 

Telegraphs (XIII of 1885, sec. 5). 

Tramways (XI of 1886, sec. 6, cl. (4), 28, 29). 

Trustees and mortgagees (XXVII of 1866, sec. 44). 

Volunteers (XX of 1869, sec. 6). 

Waste-lands (XXIII of 1863, sec. 8). 

Wills, Execution of (X of 1865, sec. 55). 


LoeAn Laws. 

(a) Madras V residency . 

Abk&ri (Mad. Act I of 1886, secs. 44-49, 51, 64). 

Arrears of revenue (Mad. Act 11 of 1864, secs. 38, 57). 

Forests (Mad. Act V of 1882, sec. 56). 

Land-revenue, Madras Town (Vlad. Act VI of 1867, sec. 20). 
Local Boards (Mad, Act V of 1884, sec. 163, cl. (3)). 

Madras Pier (Mad. Act VII of 1871, sec. 6). 

Municipal Act, Madras Town (Mad. Act I of 1884, secs. 426, 434). 
Salt laws (Mad. Act I of 1882, secs. 15, 16, 17, and 19). 

( b ) Bombay Presidency. 

Gambling (Bom. Act III of 1866, sec. 9). 

Gaols (Bom. Act II of 1874, secs. 48, 51). 

Khoti settlement (Bom. Act I of 1880, secs. 12, 17, 29). 
Land-revenue, Bombay City (Bom. Act II of 1876, secs. 19, 
29, 40). 

Land-revenue Code (Bom. Act V of 1879, see. 149). 

Sindh Frontier (Reg. V. of 1872, secs. 3, 8). 

Tramways (Bom. Act I of 1874, secs. 14, 29). 


Local laws 
dealing 
with Evi- 
dence. 
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(c) Lower Provinces . 

Arrears of land-revenue (Ben. Act YII of 1868, sec. 8). 
Assessment of road cess (Ben. Act IX of 1880, sec. 95). 

Chutiii Nftgpur Tenures (Ben. Act II of 1869, sec. 26). 

Drainage (Ben. Act VI of 1880, sec. 27). 

Irrigation (Ben. Act III of 1876, secs. 16, 22). 

Pilots, trial of (VI of 1883, sec. 1). 

Recusant witnesses (XIX of 1853, sec. 26). 

Settlement operations (Ben. Reg. VII of 1822, sec. 19). 

Sontli&l Parganas settlement (Reg. Ill of 1872, sec. 25). 

Tenancy (VIII of 1885, secs. 50, cl. (2), 51, 56, cl. (4), 76, cl. (2), 
81, cl. (2), 10 1 , cl. (3), 104, cl. (3), 105, cl. (2), 109, cl. (2), 
ii5)- 

(cl) North - Western Provinces . 

Canals and drainage (VIII of 1873, sec. 69). 

Gambling (III of 1867, secs. 4, 6, 9, 10). 

Indigo suits (X of 1836, sec. 4. power to examine parties). 
Jhdnsi encumbered estates (XVI of 1882, sec. 9). 

Kumaon and Garhwal Civil Procedure Rules (secs. 118, 127, 
136-166, 205). 

Land Revenue (XIX of 1873, secs. 149, 208—210, 212, 215, 
216, 217, 226). 

Mirzapur Stone mahal (V of 1886, sec. 12). 

Recusant witnesses (XIX of 1853, sec. 26). 

Rent (XII of 1881, secs. 82, 117B, 129, 130, 132, 133, 137-139, 

Tarai Regulation (IV of 1876, secs. 18, 19, 67, 68). 

(e) Punjab. 

Courts (XVIII of 1884, sec. 62, cl. (2)). 

European British minors (XIII of 1874, sec. 12). 

Frontier Regulation (Reg. I of 1872, sec. 3). 

Haz&ra Tenancy (Reg. Ill of 1873, sec - 6). 

Land-revenue (XVII of 1887, secs. 19, 32, cl. (3), 42, 44, 151). 
Municipalities (XIII of 1884, sec. 174, cl. (2)). 

Tenancy (XVI of 1887, secs. 16, 89). 

Tramways (I of 1886, sec. 16). 

(/) Oudh . 

Canals and drainage (VIII of 1873, sec. 69). 

Estates (I of 1869, sec. 10). 

European British minors (XIII of 1874, sec. 12). 
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Gambling (III of 1867, secs. 4> 6, 9, 10). 

Record of evidence (XVIII of 1876, sec. 19). 

Land-revenue (XVII of 1876, secs. 197, 217). 

Laws (XVIII of 1876, secs. 7, 8, presumption as to right of 
preemption; 19, taking evidence). 

Recusant witnesses (XIX of 1853, sec. 26). 

Rent (XXII of 1886, secs. 70, 97, cl. (1)). 

Taluqdars’ relief (XXIV of 1876, secs. 14-16). 

(g) Central Provinces. 

European British minors (XIII of 1874, sec. 12). 

Land-revenue (XVIII of i88r, sec. 92). 

Record of evidence (XX of 1875, secs, .11, 12 : II of 1872, sec. 2). 
Tenancy (IX of 1883, secs. 5, 33, cl. (3), 80). 

(A) Burma. 

Arakan Ilills, civil justice (Reg. VIII of 1874, secs. 32-38). 
Boundaries (V of 1880, secs. 17, 19). 

European British minors (XIII of 1874, sec. 12). 

Gambling (XVI of 1884, sec. 8). 

Municipalities (XVII of 1884, secs. 148, 151, 16 1). 

Pilots (XII of 1883, sec. 14). 

Record of evidence (XVII of 1875, scc * 9 1 )- 
Ruby Regulation (Reg. It of 1887, sec. 7). 

Upper Burma civil justice (Reg. VIII of 1886, secs. 48-54). 

(i) Coortj. 

European British minors (XIII of 1874, sec. 12). 

Land-revenue (Reg. Ill of 1880, sec. 38). 

(J) A jrner and Merwdra. 

Courts (Reg. I of 1877, sec. 29). 

European British minors (XIII of 1874, sec. 12), 

Forests (Reg. VI of 1874, secs. 4, 6, 11). 

Taluqd&rs’ relief (Reg. IV of 1872, secs. 29, 31). 

( h ) Andaman and Nicobar Islands. 

Marriage (Reg. Ill of 1876, scc. 28). 

(V) Assam. 

European British minors (XIII of 1874, sec. 12). 

Frontier Tracts (Reg. II of 1880, sec. 3). 

Land and revenue (Reg. I of 1886, secs. 141, M 2 )- 
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Statutes 
relating to 
Evidence. 


Contemporaneously with Indian legislation on the subject of 
Evidence, Parliament enacted several statutes dealing with the 
same subject, which applied to British India either expressly or 
as part of the British Empire. These are : — 

13 Geo. Ill, c. 63, secs. 40, 41, 42 (depositions respecting 
offences etc. committed in India), 44 (depositions respecting causes 
of action arising in India), 45. 

21 Geo. Ill, c. 70, sec. 6 (authenticated copies of orders of the 
Governor-General and Council). 

24 Geo. Ill, c. 25, secs. 78 (depositions taken in India), 81 
(examination de bene esse of witnesses upon interrogatories). 

26 Geo. Ill c. 57, secs. 28 (taking evidence in India for 
parliamentary proceedings against Indian offenders), 38 (proof of 
bonds executed in India). 

42 Geo. Ill, c. 85, sec. 3 (examination de bene esse of witnesses 
upon interrogatories). 

I Geo. IV, c. 10 1 (examination of witnesses in support of 
divorce bills), secs. 1, 2, 3. 

3 & 4 Win. IV, c. 41, secs. 7, 8, 9, 13, 19 (evidence before Judicial 
Committee). 

6 & 7 Vic. c. 22 (unsworn testimony). 

6 & 7 Vic. c. 94, sec. 3 (foreign jurisdiction). 

6 & 7 Vic. e. 98, sec. 4 (slave-trade). 

II & 12 Vic. c. 21, secs. 73, 74, 77, 82 (evidence in insol- 
vency cases). 

14 & 15 Vic. c. 99, sec. 7 (proof of judicial proceedings of Indian 
Courts). 

14 & 15 Vic. c. 40, sec. 11 (registers of marriage). 

18 & 19 Vic. c. 104 (Chinese passenger ships), sec. 15. 

19 & 20 Vic. c. 1 13 (evidence in relation to matters pending 
before foreign tribunals). 

20 & 21 Vic. c. 85 (divorce and matrimonial causes), sec. 47. 

22 Vic. c. 20 (taking evidence out of jurisdiction). 

22 & 23 Vic. c. 63 1 (ascertaining law in force in one part of Her 
Majesty’s dominions when pleaded in the Courts of another part). 

24 Vic. c. 11 (ascertaining law of foreign countries when pleaded 
in Courts within Her Majesty’s dominions). 

31 & 32 Vic. c. 37 (documentary evidence). 

33 Vic. c. 14 (naturalisation), sec. 12. 

33 & 34 Vic. c - 5 2 (Extradition Act, 1870), secs. 14, 15, 24 s . 

33 & 34 Vic. c. 102 (oaths of allegiance on naturalisation), sec. 1. 

1 See Login v. Princess Victoria of Coorg y I Jur. 0 . S. 109, 30 Beav. 632, 
See It. v. Ganz , 9 Q. B. D. 93. 
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36 & 37 Vie. c. 60 (amending Extradition Act, 1870), sees. 4, 5. 

39 & 40 Vic. c. 46 (slave-trade), see. 3. 

44 & 45 Vic. c. 58 (army), secs. 52, 125, 163, 164, 165, 180. 

44 <fe 45 Vic. c. 69 (fugitive offenders), sec. 29. 

II. Differences between the English and the Indian Laws 
of Evidence. 

Having thus given a sketch of the legislation relating to Evidence 
in India, we have now to note the principal differences between 
the English and the Indian laws on this subject. For convenience 
of reference the order of the sections of the Indian Evidence Act 
will here be followed. 

1. In England the particulars of the complaint may not be dis- Terms of 
closed by the witnesses for the prosecution, cither as original or complaints, 
confirmatory evidence, and the details of the statement can only 

be elicited by the prisoner’s counsel on cross-examination 1 . Under 
the Indian Act, sec. -8, illustrations j and 7 c, the terms of the 
complaint arc admissible as original evidence. 

2. To prove the existence of a conspiracy, or to show that any Evidence of 
person was a party to it, a letter giving an account of the con- conspiracy, 
•spiracy is admissible under the Indian Act, sec. io, even though 

not written in support of it or in furtherance of it. The contrary 
rule is followed in England. (Taylor, §§ 593, 594.) 

3. In India the inducement, etc. which renders a confession Confey- 
inadmissible must be one proceeding from a person in authority sions. 

(Act I of 1872, sec. 24). In England it seems enough if the 
inducement is held out by any one in his presence and he by his 
silence sanctions its being made. (Tayl. § 873.) 

4. In India it is necessary to prevent the police from torturing 
persons in their custody for the purpose of extracting confessions. 

The Evidence Act therefore declares that a confession made to a 
police-officer is absolutely inadmissible (even though no threat be 
used or false hope held out), and a confession made while in the 
custody of the police is inadmissible, unless made in the immediate 
presence of a magistrate (secs. 25, 26). There is no such ex- 
clusion in England. 

5. In England the confession of an accused person is not 
evidence against any one but himself. Even when A is indicted 
for receiving stolen goods from B , a confession by B that he was 
guilty of the theft is no evidence of that fact as against A 2 . L ruler 

1 It. v. Walker, 2 M. & Rob. 212 ; and see Taylor, § 581. 

2 R. v. Turner , 1 Moo. C. C. 347. 
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the Evidence Act, however (sec. 30), where two persons are being 
tried jointly for the same offence, a confession by one may be taken 
‘into consideration 5 as against the other. It is hardly necessary to 
state that the Indian Courts have given this section a strict inter- 
pretation. Such a rule would be dangerous in any country; but it 
is especially so in India, where a culprit commonly endeavours to 
exculpate himself at the expense of his alleged accomplices, and 
where the object of the police is often, not merely to find out the 
criminal, but to prove criminality against a particular man whom it 
is desired to crush. 

6. I11 England dying declarations are admissible only in 
criminal cases ‘ where the death of the deceased is the subject of 
the charge, and the circumstances of the death are the subject of 
the declaration/ In India (sec. 32 and ill. a) they are admissible 
in civil suits as well as in criminal prosecutions for rape or any 
other offence. In England, to render a dying declaration admis- 
sible, the declarant must have been in actual danger of death, 
he must have been fully aware of this danger, and death must 
have ensued (Tayl. § 718). In India the statement is relevant, 
whether the person who made it was or was not at the time 
when it was made ‘under expectation of death/ 

7. In England to make entries in the course of business ad- 
missible, they must be shown to have been made contemporaneously 
with the acts which they relate (Tayl. § 704). The Evidence Act 
(sec. 32, cl. 2) contains no such restriction. In England such 
entries are evidence only of those things which according to the 
course of business it was the duty of the person to enter, and 
are no evidence of independent collateral matters 1 . There is no 
such restriction under the Indian Act. 

8. In England the declaration of an illegitimate member of a 
family would not be admissible in pedigree cases 2 . In India the 
English rule has been rescinded since 1 855 s - O11 this point the 
Evidence Act (sec. 32, cl. 5) merely requires that the declarant had 
special means of knowledge of the relationship, and that the state- 
ment was made before the question in dispute was raised. In India, 
therefore, the statements made by servants, friends and neighbours, 
as to relationship, and statements . made by a deceased person 
asserting his own illegitimacy, would be admissible. How doubtful 
this is in England, see Taylor, § 637. 

9. Under the Evidence Act, sec. 32, cl. (7), statements made by 
deceased persons and contained in documents relating to any 


1 Chambers v. Bernasconi, 1 C. M. 2 See Act II of 1865 (sec. 47). 

& K. 368 : Tayl. § 685. 3 Doe v. Barton, 2 M. & Rob. 28. 
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transaction by which any right was created, etc., are admissible 
upon questions of mere private rights. In England such evidence 
does not appear to he admissible. See Tayl. § 615. 

10. In England, to render entries in public books or registers Entries in 
admissible, they must have been made promptly, or at least without 

such long delay as to impair their credibility, and in the mode 
required by law, if any has been prescribed (Tayl. § 1594). The 
Evidence Act (sec. 35) contains no such rule.. 

1 1 . Section 36 of the Evidence Act as to maps and charts, and sec. Maps. 

38, as to proof of foreign laws, go somewhat beyond the English 
rules on these subjects. The Indian Act admits statements made 

in 4 published maps or charts generally offered for public sale/ and 

in £ maps and plans made under the authority of Government/ It Foreign 

also permits books containing foreign laws to be directly referred to. ^ lNV8 ' 

A munsifs opinion on the state of the Scotch marriage- law, or 
the meaning of an article of the Code Napoleon, is perhaps not 
very likely to be correct. The Indian Act, however, dispenses with 
the necessity of calling professional or official experts to speak on 
the subject. As to the English rules, see Taylor, §§ 622, 1423, 

1425* 

12. I11 India judgments in rem arc conclusive in criminal, as Judgments 
well as in civil proceedings (Evidence Act, see. 41). In England 

this seems doubtful ; see Taylor, §§ 1680, 1681. 

13. I11 England, a party to a suit would not he allowed to 
defeat a judgment by showing that in obtaining it he had practised 
an imposition upon the Court (Tayl. § 1 7 1 3)* Under the Evi- 
dence Act, however, there is no such restriction, section 44, as now 
worded, permitting any party to a suit or other proceeding to 
show that a judgment was obtained by hjs own fraud or collusion. 

14. The opinion of experts only is admissible under the Evi- Opinion^ 

deuce Act (sec. .45) as to questions of sanity. It is otherwise in ^ 

England, at least in the Probate Court, where witnesses to a will may 

give their opinion as to the sanity of the testator h See Tayl. §1416. 

15. Under the Evidence Act (sec. 54) the fact that the accused T^vioua 
person lias been previously convicted of any offence is relevant, and ^ ona< 
may be proved in the first instance by the prosecution. When, 
therefore, a man is tried for forgery, or theft, or burning a ship 

to cheat insurance companies, the prosecution may prove that he 
was previously convicted of an assault, or of a dacoity, or of grievous 
hurt in that he, through motives of jealousy, cut off his wife s nose. 

On a trial for coining, evidence may he tendered of a con- 
viction for adultery, which is a criminal offence under the 1 enal 

1 Wheeler v. Algernon, 3 Hagg. Kcc. R. 544> 604, 6o 5- 
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Code ; and when a man is tried for waging war against the Queen, 
proof may be given of a conviction for selling goods with a counter- 
feit trademark, or for keeping a gambling-house. The object of 
this strange enactment is expressly declared in the report of the 
Select Committee, to be to prejudice the prisoner ; and the Indian 
legislature has thus enabled the prosecution to mislead an ignorant 
magistrate and stupid jurors and assessors into the belief that a 
man who had (e. g.) cut off his wife's nose would be more likely than 
other men to commit crimes involving fraud or dishonesty. In 
England, it is scarcely necessary to say that, except under the 
Prevention of Crimes Act, 1871 (sec. 19 1 ), such evidence can be 
given only in reply to evidence of good character offered for the 
defence. 

16. The provisions in the Evidence Act, sec. 57, clause (7), as to 
judicial notice of the names etc. of gazetted officers, and the provi- 
sions in the same section that ‘ the Court may resort for its aid to 
appropriate books or documents of reference,' are in advance of the 
English law on these subjects. The Act (sec. 61) permits the 
opinions of experts, expressed in any treatise commonly offered for 
sale, and the grounds of such opinions, to be proved by the pro- 
duction of the treatise, if the author is dead, etc. This also is in 
advance of English law. See Taylor, § 1482. 

17. The Evidence Act (sec. 65) makes certified copies of registers 
of births, deaths, marriages, etc. admissible in criminal as well 
as in civil proceedings. In England, in criminal proceedings, 
the original registers must be produced : 3 & 4 Vic. c. 92, s. 17. 

18. In England, when the validity of an instrument depends on 

its formal attestation, the attesting witness -must always be pro- 
duced (Tayl. § 1843). I? 1 India 2 , the admission of a party to 

such an instrument of its execution by himself has, since 1855, 
been sufficient proof of its execution as against him. 

19. Under the Evidence Act, secs. 47 and 73, comparison of a 
disputed writing or seal with a genuine writing or seal may be 
made by witnesses or by the Court in criminal as well as in civil 
proceedings. There is no such provision in England as to seals. 
As to writings, see 17 & 18 Vic. c. 125, secs. 27, 103; and 28 
& 29 Vic. c. 18, secs. 1 and 8. 

20. Oral admissions of the contents of a document are not 
admissible as primary evidence under the Evidence Act (secs. 22, 


1 Previous convictions are pro veable 2 See Act II of 1855, sec. 3 ^ : Act 

under this enactment only as against I of 1872, sec. 70. 
alleged receivers of stolen goods. 
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91)- In England, on the contrary, the parol admissions of a 
party, and his acts amounting to admissions, are received as 
primary proof against himself and those claiming under him, 
although they relate to the contents of an instrument, which are 
directly in issue in the cause (Tayl. § 410). As Parke B. said in 
Slattene v. Pooley l , what a party himself admits to be true may 
reasonably be presumed to be so. 

21. In England, the presumption of legitimacy may he rebutted 
by proof of the impotency of the husband. Under the Evidence 
Act (sec. 1 1 2) such proof cannot be given. 

22. Under sec. 118 of the Evidence Act, a child is competent to 
testify if it can understand the questions put to it, and give 
rational answers thereto. In England, a child, to ho a com- 
petent witness, must believe in punishment in a future state for 
lying 2 . 


Oral admis- 
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Presump- 
tion of 
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Compe- 

tence 
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23. Husbands and wives are competent witnesses for or against Compe- 
cach other in criminal, as well as iu civil proceedings (Act I. of ^ ence 
1872, sec. 120). This is not so in England in criminal pro- ind wive^. 
ceedings, except, of course, when an injury to person or property 

has been committed by the one against the other. (Tayl. §§ 1371, 

1372.) 

24. In England, an arbitrator, except under very special Privilegeof 
circumstances, is privileged as to what passed in his mind when arbitrator - 
exercising his discretionary powers 3 . He has no such privilege 

under the Evidence Act, sec. 1 2 1 . 

25. The privilege as to non-production of title-deeds, conferred Non-pro- 
by the Act, sec. 130, on witnesses who are not parties to the suit, title^eedB 
though unsuitable to India, where there is so much of fraud and 
forgery, is more extensive than in England. For in England, 

where a title-deed has been partly set out, or where there is reason 
to suspect fraud, the production of title-deeds has been ordered 
(Fisher, secs. 583 et seq., 589). The Indian Act privileges the 
mortgage-deed, but in .England see Fisher, secs. 593, 594. The 
Indian Act, lastly, ignores implied agreements or trusts to produce 
title-deeds, which are recognised by English law. Even in England 


1 6 M. & W. 669. 

2 There seems no good ground for 
holding with Sir James Stephen 

( Digest , note xl) that the statute 32 
& 33 Vic. c. 68 applies to children. 
The Indian Act II of 1855, sec. 14, 
contained the sensible rule that chil- 
dren under seven years of age who 
appear incapable of receiving just 


impressions of the facts to be deposed 
to or of relating them truly ought 
not to be examined. This was repealed 
by Act I of 1 87 2, and (apparently per 
incuriani) not re-enacted. 

3 Duke of Jiuccleuch v. Metro- 
politan Board of Works , L. R., 5 
H. L. 41S : Tayl. Ev. § 938. 
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the privilege is more efficient in screening fraud than in protecting 
honest purchasers or incumbrancers. The best and simplest course 
would have been to render all documents producible save those 
specially excepted by other sections of the Act. 

26. In England a witness is excused from replying to any 
question the answer to which would have a tendency to expose him 
or her, or his or her wife or husband, to any kind of criminal charge, 
or to any penalty or forfeiture h In India, when the question is as 
to any relevant matter, the rule is the reverse ; see Act I of 1872, 
sec. 132, which, however, provides that no such answer shall sub- 
ject the witness to any arrest or prosecution, or be proved against 
him in any criminal proceeding, except a prosecution for giving 
false evidence by such answer. 

27. In England two witnesses are required in case of certain 

treasons 1 2 * , and corroborative evidence is required in the following 
cases : cases of perjury where there is only a single opposing 
witness 8 ; bastardy cases where the mother is the only witness 4 ; and 
suits for breach of promise of marriage 6 . I11 India a conviction for 

the offences analogous to treason may be obtained on the testimony 
of a single witness, and corroborative evidence is not required in 
any of the three cases last mentioned 6 . 

28. In England the credit of a witness may, amongst other ways, 
be impeached by evidence of facts contradictory of the evidence 
given by him. The express provision of the Indian Act, sec. 155, 
is less extensive. The witness’s credit, it is provided, can only be 
impeached in certain specified ways, that is, by questions or by 
testimony going directly to his credit, not mediately through a 
contradiction of the particular matter deposed to by him in the 
case 6 . 

29. In England evidence of the prior statement of a witness is 
not generally admissible to corroborate his testimony. But under 
the Indian Act, sec. 157 (= Act II of 1855, sec * 3)> such 
evidence is admissible if the statement was contemporaneous with 
the fact stated, or made before some competent authority. It is 
often important to inquire, even on the examination in chief, what 
statement a witness, and particularly a complainant, made imme- 
diately after the commission of the offence. In cases of dacoity, 
for instance, the complainant swears in court that he recognised 

1 Tayl. Ev. § 1453. take place under chap, xli of th< 

a - See Tayl. Ev. § 952. Criminal Procedure Code. 

8 Tayl. Ev. § 959. 5 Tayl. Ev. § 964 A, 1353. 

4 Tayl. Ev. § 964: the Indian pro- 11 Bom. H. C. 169, per West J. 

ceedings analogous to bastardy cases * 
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the accused at the time of the robbery, and that he was acquainted 
with them before. In such a case it is desirable to ascertain 
whether he immediately mentioned their names to the police, or 
whether he first identified them after suspicion had been thrown 
upon them in some other way. So in a well-known suit against a 
bank in Bombay, where a question arose as to the terms of a loan to 
Preruchand Baiehand, which had been agreed upon at a meeting of 
local financiers. These terms had not been reduced to writing and 
respectable witnesses greatly varied in stating them. A letter of 
the agent of the bank, written on the afternoon of the same day, 
addressed to the head-office in London, and giving a full account 
of what had taken place, was admitted on behalf of the bank in 
corroboration of his testimony. 

30. I11 England the J udge may recall a witness at any stage of a Examina- 

trial and put such legal questions to him as the exigencies of justice ^ on hy 
require. And in a criminal case, after examination of witnesses on the ^ 

prisoner’s behalf, if the Judge calls and examines a witness for the 
prosecution, the prisoner’s counsel has a right to cross-examine again 

(A eg. v. Watsouy 6 C. & P. 653, Taylor Ev. §1477.) Under the Indian 
Act, section 165, the questions put by the Judge need not be legal, and 
the witness cannot be cross-examined without the leave of the Court. 

31. In England, in civil cases, the rules as to admissibility may Relaxing 
at the trial be relaxed by consent of the parties 1 . The Indian Act ru 1 lei ? a . 8 to 

. . *• ..... . admissi- 

gives no such power. I he insertion of a provision for this purpose bility. 

was suggested by Mr. Maine to the Indian Law Commissioners ; 
but they replied that it would be superfluous, ‘as there is nothing 
in the rules proposed which would interfere with the inherent 
right of parties so to consent.’ 

III. Omissions in the Indian Evidence Act. 

When the Indian Evidence Act is next amended it seems desirable 
to supply the following omissions and to make the changes herein- 
after suggested : — 

1. The Act (sec. 1) expressly declares that it does not apply Affidavits. 
‘ to affidavits presented to any Court or officer/ words which 
include the answers to interrogatories. The Civil Procedure Code, 
sec. 647, empowers the High Courts to make rules providing for 
the admission ‘in proceedings in any Court of civil jurisdiction other 
than suits and appeals/ of affidavits as evidence, and the Criminal 
Procedure Code, sec. 539, declares the person before whom 
affidavits for use on the criminal side of the High Court are to be 
sworn. But, apart from certain enactments as to the admission of 
1 There are exceptions as to secrets of State, certain attested instruments, etc. 

VOL. II. 3 H 
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affidavits, the applications to be supported by affidavit, and the 
answering of affidavits, there is no law as to testimony by affidavit 
except that contained in the Civil Procedure Code, secs. 1 94-197. 
These sections should he transferred to the Evidence Act and 
applied to both criminal and civil proceedings ; and it should also 
be provided 

(a) that the officer administering the oath shall give notice to 
every person making an affidavit, before the oath is administered, 
that lie will be liable to cross-examination, and that he subjects 
himself to a penalty if the statement be wilfully false : 

(b) that such officer shall also ask the deponent whether he has 
read the affidavit, and if the answer be that he has not, or cannot 
read, shall then cause him to read, or have it read to him distinctly, 
and, after giving the notice required by (a), cause him to sign his 
name or make his mark, opposite to which the officer shall write his 
name, and, where the deponent is illiterate or blind, add the 
certificate mentioned supra, p. 539, note 4. 

Material 2. Except in sec. 32 ( b ), the second proviso to sec. 60, and sec. 65 
evidence. the Evidence Act is silent as to material evidence, such as, in a 
criminal case, the instrument with which, or the place in which 1 , an 
offence has been committed : in civil cases, the mark on a tree, or 
the number of circles in the wood that has grown over the mark. 
The following sub-division might be added to the present definition 
of ‘Evidence’: ‘(3) all other material things inspected by, or 
produced for the inspection of, the Court, the jury, or the assessors, 
in order to prove or disprove a fact in issue. Such things are called 
“ material evidence.” ’ And the body of the Act should declare that, 
as a rule, material evidence requires oral or documentary evidence 
for its introduction. 

Definitions. 3 - The terms ‘ fraud’ and ‘collusion/ which occur in sec. 44, should 
be defined : so should ‘signature,’ which occurs in sec. 69 ; ‘judge/ 
sec. 121 ; and ‘public officer/ sec. 124. 

4. Section 45 should be amended by inserting, after ‘identity/ in 
each of the places where that word occurs, the words ‘ or genuine- 
ness/ At present the Act does not provide for admitting the 
opinion of an expert who, without comparison of writing, can state 
that a certain document is in a genuine or a feigned hand. Bee 
Tayl. Ev., §§ 1417, 1877. 

5. A second explanation should be added to section 76, enumerating 
the public documents, which any person has a right to inspect. 

1 See the Code of Criminal Pro- vestigation may be made by the Judge 
cedure, sec. 293. Under the Code of in person. 

Civil Procedure, sec. 392, a local in- 
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6. The Act should provide for admitting oral evidence where the 
written deposition of a witness has been informally recorded. 

7. When an instrument on its production appears to have been 
altered, the party offering it in evidence must explain this ap- 
pearance if he be called upon to do so by the issue raised, and if 
the instrument be not admitted by his opponent under notice 
(Taylor, Ev. § 1819). The Act should contain such a rule, which 
is in accordance with Indian practice 1 . 

8. Section 32, cl. (2) might be amended so as to admit, in suits 
between Indian traders and their correspondents abroad, invoices, 
account-sales and accounts current as jyrima facie evidence of the 
facts stated therein 2 . I his would often dispense with the necessity 
of a commission to England to supply formal proof of the amount 
which exported goods realised at home. 

9. To sec. no, as to the burden of proof of ownership, a clause 
should be added showing that the rule does not apply when the 
possession has been obtained by force or fraud. 

10. Section 113 should be repealed as ultra vires. It might be 
replaced by a section corresponding with the English rule that there 
is an irrebuttable presumption that rape cannot be committed 
by a boy under fourteen. In India perhaps twelve should be 
the age 3 . 

ri. The subject of rebuttable presumptions is treated by the Act, 
sec. 1 1 4, merely from the point of view of an English lawyer. 
Illustrations should be added dealing with the presumptions as to 
the existence of facts peculiar to India, which have been recognised 
by the Judicial Committee and the Indian High Courts. The 
following list of such presumptions is not exhaustive 4 : — 

a. The presumptions that a Hindu family is joint in food, 
worship, and estate (12 Moo. I. A. 523; and see 3 ibid. 229: 9 
ibid. 66: 10 ibid. 403: 11 Den. 193); that a family once joint 
retains its status (11 Moo. I. A. 369); and that the acquisition 
of property by a member of the family is made by means of 
the joint estate (14 Moo. I. A. 412 : 13 ibid. 333). As to rebutting 
these presumptions, sec 12 Ben. 326, 327 (P. C.) : 10 Bom. H. 
C. 453: but see 11 Moo. I. A. 369: 14 ibid. 412: Marshall, 1 : 
7 Suth. Civ. R. 451 : 8 ibid. 270. 

1 1 Moore, I. A. 420 convicted by the faiwa of a rape on a 

2 6 Bom. H. C., 0 . C. I. 39 : Smith girl only three. 

v. Blakey, L. R., 2 Q. B. 326. 4 For a complete account of the 

3 See a case in Morley’s Digest, numerous cases on the subject, see 
vol. i. pp. 176, 513, where a Muham- Mr. Field’s Law of Evidence in Bri- 
madan boy, only ten years old, was tish India , 4th ed. pp. 562-574. 

3 ir 2 
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b . The presumption of partition from separate possession of a 
portion of the ancestral estate (i Bom, H. C. 43). 

c. The presumption that an endowment made for the worship of 
an idol is intended to preserve the shebd in the donor’s family, 
rather than confer a benefit on an individual (1 1 Ben. 1 14). As to 
rebutting this presumption, see ibid. 

d . Tiie presumption in favour of the continuance of an ancient 
family custom, even though the family have migrated (1 Ben. P. C. 
26: 8 Sutli. Civ. 11 . 261). As to rebutting this presumption, see 
6 Sutli. Civ. li. 295. 

e. The presumption that when immovable property is purchased 
by a Hindu or Muhammadan in the name of his son, it is a bendmi 
purchase only, and the property belongs to the father (6 Moo. 
I. A. 53 : 13 Moo. I. A. 232 : 6 Bom. 717 : 20 Sutli. Civ. li. 269). 
So where a Hindu buys land in the name of his own idol which no 
one except himself lias the power or right to worship, 20 Sutli. 
Civ. E. 95. As to purchases in the name of a wife, see 8 Cal. 545, 
where the purchaser was a Hindu, and 9 Suth. Civ. li. 338, where 
the purchaser was a Muhammadan. As to rebutting this presump- 
tion, sec 13 Moo. I. A. 401 : S. C. 5 Ben. 578. 

/. The presumption that a tenure is hereditary when it has 
descended from father to son and the enjoyment has been long and 
uninterrupted (10 Moo. I. A. 191 : 1 1 ibid. 465 : 14 ibid. 247 : and 
see as to zamindaris, 14 Ben. 139 : S. C. L. li. 1 I. A. 282). 

(j. The presumption that all land is liable to assessment to 
Government revenue (4 Moo. I. A. 497). 

h. The presumption that ail adoption was duly made (2 Ben. 
Appx. 51 : 3 Ben. A. C. J. 145 ; and see 13 Moo. I. A. 85 : 14 ibid. 
67 : 7 Ben. 1, 5 : West and B. 1094-1096). 

i. The presumption in favour of a Hindu widow's dealings 
assented to by the persons next in succession when they took place 
(1 Bouln. 120 : 3 Suth. Civ. E. 14, col. 2 : West and B. 1217). 

Estoppel 12. Section 117 should be amended so as to provide for the 
of agent, estoppel of an agent, who is not allowed to dispute his principal’s 
title, or to set up the adverse title of a third person, except where 
the principal was obtained fraudulently or wrongfully from such 
third person the subject of the agency 1 . 

1 3.T0 sec. 1 1 8 should beaddeda clause providing expressly whether 
accused persons should or should not be competent witnesses in 
their own behalf. Where several persons are jointly accused 1 it 
might be well to declare that any one of them may be called as a 

1 Hardman v. WillcocJc , 9 Bing. 382 n. 
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witness for or against the co-defendants, except where the charge 
is so framed as to give him a direct, interest in obtaining their 
acquittal 1 . 

14. Where facts material to the decision of the cause have come to 
the notice of the judge, and he is not specially authorised to act on 
such knowledge 2 , it lias been held that he must state the facts in 
open court upon oath, and is liable to cross-examination like any 
other witness (4 Ben. App. Cr. 15 : 20 Sixth. Cr. B. 76). But such 
a practice seems inexpedient where the Judge, as is usual in India, 
has no colleagues sitting together with him (2 Cal. 405). A section 
settling the law should be inserted after section 121. 

15. A privilege similar to that conferred by section 1 26 on barris- 
ters, attorneys, etc. should be extended to Roman Catholic priests, 
by whom confession is regarded as a religious duty and concealment 
of the matter confessed as an obligation of the most sacred kind l . 

1 6. Act II of 1 855 (sec. 22) enacted that a ‘ witness, being a party 
to the suit, shall not be bound to produce any document in his 
possession or power, which is not relevant or material to the case 
of the party requiring its production.’ Some such provision should 
lie added to section 130 of the Evidence Act, which applies only 
to witnesses who are vot parties. 

17. Section 132 should be amended so as to show, in accord- 
ance with 46 Cco. Ill, cap. 37, and the New York Civil Procedure 
Code, sec. 837, that a witness may be compelled to answer a relevant 
question, the reply to which would subject him to a civil suit or 
pecuniary loss, or charge him with a debt. It might also be 
desirable to require the judge to make witnesses understand that 
their answers to criminating questions cannot be used against 
them except on a charge of giving false evidence. As Mr. Field 
observes: ‘When the usual inducements to speak the truth are weak, 
the addition of any apprehension as to the consequences of speaking 
it, further tends to falsehood, which may be prosecuted by re- 
moving the cause of such apprehension V 

18. The protection afforded by section 132 should be extended to 
a witness who, either of his own accord or being compelled by the 
Court, answers a criminating question which is irrelevant, or is 
relevant only so far as it affects his credit. 


1 6 Suth. Crim. It. 91, per Glover J., 

in the belief that he was stating the 
English law. But now see Jt. v. Payne, 
Jj. R., 1 C. C. 349, where the Court of 
Criminal Appeal decided that where 
two prisoners are tried together, one is 
not a competent witness for the other. 


2 as in cases of interruption to the 
proceedings, or questions as to the 
authenticity of a record. 

3 See Livingston’s unanswerab^ 
argument. Work x, vol. i. 467-8. 

’ Field, ‘ On Evidence,’ 4th edit. p. 
646. 
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19. The judge should have a discretionary power to forbid leading 
questions to be put to an adversary’s witness who shows a strong 
interest or bias in favour of the cross-examining party, and needs 
only an intimation to say whatever is most favourable to his cause. 
A clause to this effect might be added to section 143. 

20. "When the witness neither denies nor admits having made a 
former contradictory statement, but replies that he does not 
remember, the Act should declare that proof may be given that he 
in fact make it ; but before such proof can be given, the circum- 
stances of the supposed statement sufficient to designate the particular 
occasion must be mentioned to the witness, and he must be asked 
whether or not he made such statement 1 . A clause to this effect 
might be added to section 145. 

2 1 . A clause should be added to section 162, showing in accordance 
with a decision of the Bombay High Court 2 , that a partner may 
be compelled, in a suit to which his co-partners are not parties, 
to produce documents belonging to the firm. 

So much for desirable additions to the Act. As to changes in 
its substance, secs. 5-16 should, as Sir James Stephen himself 
would admit, be replaced either by his latest definition of relevancy 
or by Mr. Whitworth’s rules above quoted, p. 820. The present 
illustrations to those sections will, with a few slight changes in ar- 
rangement and wording, be appropriate to Mr. Whitworth’s rules. 

The rules as to giving previous convictions in evidence, as to 
exempting title-deeds from liability to production, and as to ad- 
mitting the confession of an accused person against his alleged 
accomplices, should be amended as above suggested. 

Section 57, clause (6) and section 82 should be redrawn so as to 
avoid, in the former section, the reference to the law of England, 
in the latter, the reference to the law in force for the time being in 
England or Ireland. 

The verbal amendments suggested in the footnotes should also be 
made ; and the arrangement should be improved so as (a) to avoid 
the numerous forward references 3 which now render it impossible 
to understand the Act without repeated perusal, and (6) to bring 
together the provisions which deal with the same matter 4 . 


1 C. L, Procedure Act, 1854 ( sec - 
23 ). 

2 1 Bom. 496. 

3 Thus in sec. 8, illustrations (j) 

and (A) refer to secs. 32 and 157: 
sec. 21 refers to sec. 32 : sec. 33 to 
sec. 138 : sec. 63 to sec. 76 : sec. 65 to 


secs. 66 and 74. 

4 For example, the provisions as to 
proof of hand- writing in secs. 45, 47, 
and 73 ; of character, secs. 54 and 155. 
The law as to proving evidence given 
on previous occasions is contained in 
no less than six sections, viz. 33, 35, 
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IV. Indian Peculiarities bearimj on E ride nee. 

Lastly, in criticising and revising the Evidence Act the following 
peculiarities of Indian institutions, Indian morals, and Indian 
practices should be constantly borne in mind - 

1. In civil cases, and in most criminal cases, there is no jury, and Absence of 
English rules of evidence founded on the separation of the functions J m ’y- 

°f the judge and the jury are therefore inapplicable to India. 

2. The practitioners in many of the mufassal Courts cannot yet he The mu. 
relied on to object to improper questions and to the admission of what 

• , iilCtidcrfl 

is not evidence, or to take a note of the ground on which a judge has 
admitted or rejected evidence?. And their ideas as to cross-examina- 
tion are curiously limited. They have two stock questions. One is 
directed to elicit that the witness has been previously convicted ; 
the other is an attempt to show that he is at enmity with the party 
against whom he is produced. Of course, if those questions are an- 
swered in the negative they simply recoil on the person asking them. 

3 - The police in India are far more corruptible than tluy are The Police, 
in England. They are, moreover, inclined to extract confessions by 

means of torture ; and their object being often, not merely to find 
out the criminal, but to prove criminality against a particular 
man, they stimulate the culprit to exculpate himself at the expense 
of an alleged accomplice. In the mufassal they prepare cases for 
trial ; but they have little detective ability: they do not under- 
stand what evidence is legally necessary or admissible; and their 
procedure is to adopt a theory, to support which they mould the 
evidence, often manufacturing a necessary link when it cannot be 
otherwise supplied \ 

4- Witnesses in India are, as a rule, far less truthful, far less Native wit- 
accurate in observation, especially as to time and distance, than neH8es - 
the corresponding class of witnesses in England, more timid, more 
revengeful 2 , more apt to conspire to give false evidence, more 

prone to raise a false defence, even when not guilty. As to their 
untruthfulness, it will he enough to quote two authorities, one 
as to the Natives of the North-western frontiers, and the other as 
to those of Madras. 4 As a general rule/ says Mr. Elrnslie 3 , ‘ it is 
rarely possible in this country to accept and act upon uncor- 
roborated direct testimony. A witness may perhaps be believed 

76, 80, 153, cl. (3), and 157; and one is deemed a moral duty, especially 
of these (sec. 35) refers to two other in the ease of a blood-feud, or where 
enactments. a female relative has been dishonoured. 

1 C. D. Field in the Law Quarterly 3 Notes on Crime and Criminals on 

Reciew , iv. 209. the Peshawur Frontier, Lahore, 1884. 

2 Ou tlic N.-W. frontier vengeance 
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if lie is corroborated by some circumstance that cannot lie. If 
there be no such circumstance, there must always be hesitation in 
accepting his statement/ Still more strongly did the High Court 
of Madras express itself in the RamnJd case 1 2 : ‘Oral evidence is 
jprima facie not entitled to belief; and in this country where in 
a civil cause we say that we believe, our meaning can only be 
that, being compelled to come to a conclusion, it is more reasonable 
to come to one than to another V 

Forgery. g. Forgery is more or less a trade all over India, and, as above 
remarked, documents are constantly found to have been forged 
many years before they were intended to be used as evidence. 
Even when the forgery is recent the water-mark, if the writing be 
on paper, and the date of the stamp, if the document be stamped, 
furnish no sure means of detecting the forgery, for it is a common 
practice, at least in Bengal and Madras, to buy blank stamped 
papers, and lay them down for future sale or use as an English wine- 
merchant lays down a stock of wine. Furthermore, in consequence 
of the great number of languages and alphabets used throughout 
British India, the detection of forgery is more difficult than elsewhere. 
Drilling 6. The practice of drilling witnesses is far more frequent in 
witnesses. j nc |j a than j n England. 

Detracting 7. Genuine confessions are frequently retracted by the 
confes- Natives. ‘There is, I think,’ says Duthoit J., ‘a great difference in 
this respect between the East and the West. The Oriental has not 
the same tenacity of purpose that his western brother has, and 
the latter is, as a rule, no fatalist. In the parts of India with 
which I am acquainted, a man who has been guilty of culpable 
homicide, not unfrequently gives in at once. He looks upon 
himself as an instrument of fate, and says of the victim of his 
malice or ungovernable rage “his time had come.” He is for the 
moment in despair, and glad to purchase immediate Case by making 

1 2 Mad. H. C. 233. ageneral distrust of Native testimony, 

2 Nevertheless in dealing with nor perjury widely imputed without 
Native testimony the Anglo-Indian some grave grounds to support the 
Courts must act as if they believed in imputation. Such a rejection, if 
the doctrine of the Judicial Committee: sanctioned, would virtually submit 
‘the ordinary legal and reasonable pre- the decision of the rights of others to 
sumptions of facta must not be lost tho suspicions, and not to the deli- 
sigh t of in the trial of Indian cases, berate judgment of their appointed 
however untrustworthy much of the Judges. Nor must an entire history 
evidence submitted to the Courts may be thrown aside because the evidence, 
commonly be ; that is, due weight or some of the evidence, of some of 
must be given to evidence there as the witnesses is increditable (.n'c) or 
elsewhere, and evidence in a par- untrustworthy ’ (14 Moo. I. A. 354, 
ticular case must not be rejected from 355). 
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a confession. I believe that confessions are more often induced by 
those motives than they are by torture and bad usage. Speaking 
from my own experience, I can say that at a single sessions in the 
Budaon district (a bi-monthly jail-delivery) I have known quite 
half a dozen instances of undoubtedly genuine confessions retracted. 

When a man’s confession has been made and he is transferred to 
the Magistrate’s lock-up, the petty indulgences which the police 
allow to a confessing prisoner cease, his mind recovers its balance, 
his fellow-prisoners (especially in the lock-up of a district with 
traditions such as those of the district to which I have referred) 
prove to him how foolish he has been, and the confession is 
retracted V 

8 . Dying declarations in India are not to be regarded ns if Dying <1o- 

J 0 * cl* ration* 

they were made in England. ‘Very often the murdered man 0 lira l0Ib ‘ 
himself .before his death implicates every male member of bis 
supposed murderer’s family, or of the supposed instigator of the 
murder, hoping by this means to drink the cup of revenge to its 
last dregs and to rid his own family of all future annoyance V 

9. In England, written documents are seldom executed except Ignorance 
by those who can, at any rate, read and write, and are capable of i lTl<l 

J \ J . , 1 lessness or 

looking after their own interests. In India, bonds are daily executants, 
executed by men, who are either too ignorant to understand the 
meaning of a written document, or too poverty-stricken and 
helpless to contend with a inah.ljan or sahukar on equal terms. 

10. In India the bulk of the internal trade is in the bands of Mercantile 
gumashtas, who are treated as the agents of their employers, and ft £ entH * 
nearly every mercantile transaction is effected through the medium 

of dall&ls. It is, therefore, specially important that the admission 
of an agent in the matter of his agency should be taken as the 
admission of his principal \ 

1 6 All. 550. 

2 See a paper by Mr. Rattigan, Law Magazine, May 1885, p. 249. 

3 See sec. 18 infra. 
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ACT No. I of 1872 


PASSED BY THE GOVERNOR GENERAL OF 
INDIA IN COUNCIL. 

(Received the assent of the Governor General on the 15th March, 1872.) 


The Indian Evidence Act , 1872. 

AS AMENDED BY ACTS XVIII OF 1 87 2 AND III OF 1 887. 

Whereas it is expedient to eon soli date, define, and. amend Preamble, 
the law of Evidence ; It is hereby enacted as follows : — 


TART I. 

RELEVANCY OF FACTS . 1 


CHAPTER I. 

PRKL1MIXAUY. 

1. This Act may be called f The Indian Evidence Act, Short title. 
1872' : 

It extends to the whole of British India 2 , and applies to all Extent. 


1 In this title ‘ relevancy’ seems to 
mean ‘ admissibility.’ In the heading 
to Chapter II of this Part ‘ relevancy’ 
means the having some probative 
force. 

2 Supra, vol, i. p. 488. It has been 
expressly declared in force in Upper 
Burma (Act XX of 1886, sched. II, 
part I), the Santal Parganas (Reg. 
Ill of 1886), the Districts of Hazdri- 
b£gh, Loh^rdaga, and M^nbhum, Par- 
gana Dh&lbum, and the Kolhftn in the 
District of Singbhum and the N.W. 
Provinces Tarai. 


Outside British India it is in force 
in the Haidarab.ld Assigned Districts ; 
the civil and military station of 
] bangalore : the parganas in the 
Iiajputana Agency under British 
administration (Todgarh, Dewair, 
Saroth, Chang, and Kotkarana) : 
the cantonments of SikandarAbfid, 
Dfsah, and, probably, Baroda : the 
Madras railway (Mysore), the Nag- 
pur and Chhattfsgarh state railway 
( Khairayctrh and N andyaon ) : the 
R.'ijputiina-Malwa state railway 
( Indore , Nabha and Patau di), 

3 1 
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Com- 
mence- 
ment of 
Act. 

Repeal of 
enact- 
ments. 


judicial proceedings in or before any Court, including* Courts 
Martial 1 , but not to affidavits 2 presented to any Court or 
Officer, nor to proceedings before an arbitrator 3 ; 

and it shall come into force on the first day of September, 

1872. 

2 . On and from that day the following laws shall be 
repealed : — 

(1) All rules of evidence not contained in any Statute, 
Act, or Regulation in force in any part of British India 4 . 

(2) All such rules, laws, and regulations as have acquired 
the force of law 5 under the twenty-fifth section of f The 
Indian Councils' Act, 1861/ in so far as they relate to any 
matter herein provided for ; and 

(3) The enactments mentioned in the schedule hereto, to 
the extent specified in the third column of the said schedule. 

But nothing herein contained shall be deemed to affect any 
provision of any Statute, Act, or Regulation in force in any 
part of British India and not hereby expressly repealed G . 


Interpreta- 3 . In this Act the following words and expressions are used 

tion-clause. 


G. I. P. Railway ( Karandwar ) : the 
Bombay states of Akalkot and J ath 
(the j£glr territories), Mysore (pro- 
bably), the tract of land in Bhawalpur 
required for the headworks of the 
Bhawalpur-Lodran canal ; and (under 
the Zanzibar order in council of 
1884, sec. 8) Zanzibar. 

1 i. e. Native Courts Martial under 
Act V of 1869. As to European 
Courts Martial, see 44 & 45 Vic. c. 
58, secs. 127, 128, 163, 164, 165. 
The Indian Evidence Act, subject to 
such modifications therein as the 
Governor General in Council may, by 
notification in the Gazette of India, 
direct, shall apply to all proceedings 
before Indian Marine Courts, Act 
XIV of 1887, sec. 68. 

2 See the Code of Civil Procedure, 
secs. 194-197, supra, p. 538. 

3 See the Code of Civil Procedure, 
secs. 506-526, supra, pp. 660-667. 
But letters written * without preju- 
dice/ in the course of negotiation for 


an amicable adjustment of a claim, are 
excluded on grounds of public policy, 
and the rule excluding them is as 
binding on arbitrators as upon Courts, 
4 Cal., 236. 

4 This repeals the English rules of 
evidence formerly in force, 5 Cal. 754 
(S. C., L. R. 7 I. A. 70), for which 
the Act is assumed to be an adequate 
substitute. The result is that no one 
of the numerous points omitted from 
the Act can be legally supplied by 
reference to English law of evidence. 
It would have been better to frame 
the clause on the model of secs. 2 
and 4 of the Penal Code, so that the 
repeal might only apply to the points 
dealt with by the Act. 

5 in the Non-regulation Provinces. 

6 See, for instance, the notes on 
secs. 57 and 76, the Code of Criminal 
Procedure, secs. 16 1, 287, 288, 298 (a), 
339* 34 2 > 4 6 7> 473, 475> 533, and the 
other enactments mentioned supra, 
pp. 822-827. 
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in the following* senses, unless a contrary intention appears 
from the context : — 

'Court' includes all Judges and Magistrates and all persons, 'Court.* 
except arbitrators, legally authorised to take evidence 1 . 

' Fact ' means and includes- — < Fact/ 

(1) any thing, state of things, or relation of things, 
capable of being perceived by the senses ; 

(2) any mental condition of which any person is conscious. 

Illustrations . 

(a) That there are certain objects arranged in certain order in 
a certain place, is a fact. 

( b ) That a man heard or saw something is a fact. 

(c) That a man said certain words is a fact. 

( d ) That a man holds a certain opinion, has a certain intention, 
acts in good faith, or fraudulently, or uses a particular word in 
a particular sense, or is or was at a specified time conscious of 
a particular sensation, is a fact. 

(e) That a man has a certain reputation is a fact. 

One fact is said to he relevant to another 2 when the one is ‘Relevant/ 
connected with the other in any of the ways referred to in the 
provisions of this Act relating to the relevancy of facts 3 . 

The expression ' facts in issue' means and includes- ‘ Facts in 

any fact from which, cither by itself or in connexion with lssut * 
other facts, the existence, non-existence, nature, or extent of 
any right, liability, or disability, asserted or denied in any 
suit or proceeding, necessarily follows. 

Explanation . — Whenever, under the provisions of the law 
for the time being in force relating to civil procedure 4 , any 

1 For instance, a sub-registrar, as facts to which it is applied, 
he is legally authorised to take evi- 3 Secs. 5-55, infra. In his Digest, 
dence, 13 Ben. Appendix, 40. In 5th edition, p. 2, Sir J. F. Stephen 

sec. 30 ‘Court* seems also to include improves on this as follows; ‘The word 
a jury, 4 Cal. 493. “relevant” means that any two facts 

a The expression ‘ relevant thereto ’ to which it is applied are so related to 

occurs in sec. 8 : ‘ relevant to the each other that according to the 

matters in issue in any suit or any common course of events one either 

civil or criminal proceeding,’ sec. 132: taken by itself %or in connexion with 

‘ relevant to the matter in question,’ other facts proves or renders probable 

sec. 32, cl. (8); ‘relevant to matters in the past, present, or future existence 

question,’ sec. 145 : ‘relevant to the or non-existence of the other/ 

suit or proceeding/ secs. 147, 148: The expression ‘ irrelevant ’ occurs 

‘relevant to the inquiry,’ sec. 153. in secs. 24, 29, 43, 52, 54, and 165. 

Elsewhere we simply have the word 4 Act XIV of 1882, secs. 146-151, 

‘ relevant’ without any mention of the supra, pp. 524-527. 

3 1 2 
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Court records an issue of fact, the fact to be asserted or denied 
in the answer to such issue is a fact in issue 1 . 

Illustrations. 

A is accused of the murder of B . 

At his trial the following facts may be in issue : — 

That A caused E s death ; 

That A intended to cause B' s death ; 

That A had received grave and sudden provocation from B ; 

That A, at the time of doing the act which caused B’ s death, 
was, by reason of unsoundness of mind, incapable of knowing 
its nature. 

( Document * means any matter expressed or described 
upon any substance by means of letters, figmres, or marks, or 
by more than one of those means, intended to be used, or 
which may be used 2 , for the purpose of recording* that matter.^) 

Illustrations. 

A writing is a document : 

Words printed, lithographed, or photographed are documents : 

A map or plan is a document : 

An inscription on a metal plate or stone is a document : 

A caricature is a document. 

‘ Evidence 3 means and includes — 

(1) all statements which the Court permits or requires to 
be made before it by witnesses, in relation to matters of fact 
under inquiry ; 

such statements are called oral evidence 3 : 

(2) all documents produced for the inspection of the Court ; 

such documents are called documentary evidence 4 . 


1 The expression ‘facts (or ‘fact’) 
in issue ’ occurs in secs. 5, 6, 7, 8, 9, 
11, 17, 21, ill. (d), 33, 36, 43 : ‘ ques- 
tions in issue,’ sec. 33 : ‘ matter in 
issue,’ sec. 132. 

a Compare the Penal Code, sec. 29. 

3 See infra, secs. 59, 60, 91, expl, 
3, 1 19, and 144, expl. 

4 This expression occurs only in the 
headings to chapters V and VI. The 
definition of ‘evidence’ is incomplete. 
It does not include the statements 
and admissions of the parties, their 
conduct and demeanor before the 
Court, and circumstances coming 


under the direct cognisance of the 
Court and having a material bearing 
on the questions in issue. It does 
not include the absence of producible 
witnesses or evidence, as to which 
see sec. 114, ill. (g). It does not, 
lastly, include the material evidence 
mentioned or referred to in the Code 
of Criminal Procedure, secs. 218, 293, 
and the Code of Civil Procedure, sec. 
392. See supra, pp. 142, 167, 624. 

As to * direct evidence,’ see sec. 60 : 
‘ primary evidence,’ secs. 62, £4, 165 : 
‘ secondary evidence,’ secs. 63, 65, 
66 . 
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A fact is said to be proved when, after considering the * Proved/ 
matters before it l , the Court either believes it to exist, or 
considers its existence so probable that a prudent man ought, 
under the circumstances of the particular case, to act upon 
the supposition that it exists 2 * . 

A fact is said to be disproved when, after considering the *Dis- 
matters before it 1 , the Court either believes that it does not 1)roved ' 
exist, or considers its non-existence so probable that a prudent 
man ought, under the circumstances of the particular case, 
to act upon the supposition that it does not exist. 

A fact is said not to be proved when it is neither proved ‘Not 
nor disproved :i . proved. 

4. Whenever it is provided by this Act that the Court may ‘May 
presume a fact 4 , it may either regard such fact as proved, P resumo * 
unless and until it is disproved, or may call for proof of it : 

Whenever it is directed by this Act that the Court shall ‘Shall 
presume a fact 5 * , it shall regard such fact as proved, unless and l )resume - 
until it is disproved : 

When one fact is declared by this Act to be conclusive '.Conclu- 
proof of another °, the Court shall, on proof of the one fact, 8ive P roof 
regard the other as proved, and shall not allow evidence to be • L ,, 

given for the purpose of disproving it. 


CHAPTER II. 


OF THE RELEVANCY OF FACTS. 

5. Evidence may be given in any suit or proceeding of the Evidence 
existence or non-existence of every fact in issue 7 and of such 

1 This includes facts orally admitted 
in court. See 9 Cal. 366, as to the 
result of a local inquiry by a presiding 
judicial officer. 

2 The following cognate expressions 
occur in the Act : ‘ proving/ secs. 68, 

104-m: ‘to prove/ secs. 22, 50, 

101 : ‘must prove/ sec. 101 : ‘proof/ 

secs. 4, 101, 102, 165 : ‘produced in 

proof/ sec. 77 : ‘given in proof/ sec. 

91 : ‘ admissible in proof/ sec. 82. 


3 The expression ‘ disproved ' occurs 
only in secs. 3 and 4 : the expression 
‘ not to be proved/ or ‘ not proved/ 
does not occur at all. 

4 See secs. 86, 87, 88, 90, 114. 

5 See secs. 79, 80, 81, 82, 83, 84, 
85, 89. 

6 See secs. 112, 1 1 3. See also secs. 
3L 4L 42. 

7 See the definition, sec. 3, supra, 
p. 851. 
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other facts as are hereinafter declared to be relevant, and of 
no others 1 . 

Explanation. — This section shall not enable any person to 
give evidence of a fact which he is disentitled to prove by any 
provision of the law for the time being in force relating to 
civil procedure. 

Illustrations. 

(a) A is tried for the murder of B by beating him with a club 
with the intention of causing his death. 

At A ’s trial the following facts are in issue — 

A’s beating B with the club ; 

A’ s causing B’s death by such beating ; 

A’s intention to cause B’s death. 

(b) A suitor does not bring with him, and have in readiness for 
production at the first hearing of the case, a bond on which he 
relies. This section does not enable him to produce the bond 
or prove its contents at a subsequent stage of the proceedings, 
otherwise than in accordance with the conditions prescribed by the 
Code of Civil Procedure 2 . 

6 . Facts which, though not in issue, are so connected with 
a fact in issue as to form part of the same transaction 3 , are 
relevant 4 , whether they occurred at the same time and place 
or at different times and places. 

Illustrations. 

(a) A is accused of the murder of B by beating him. Whatever 
was said or done by A or B or the by-standers at the beating, or 
so shortly before or after it as to form part of the transaction, is 
a relevant fact 5 . 

( b ) A is accused of waging war against the Queen by taking part 
in an armed insurrection in which property is destroyed, troops are 
attacked, and gaols are broken open. The occurrence of these facts 


1 ‘ and of no others' This im- 
pliedly imposes a duty on the Court 
to exclude evidence of irrelevant 
facts, irrespective of objections by 
the parties. Compare secs. 60, 64, and 
the last clause of the second proviso 
to sec. 165. In criminal proceedings 
this duty is expressly imposed by the 
Criminal Procedure Code, sec. 298. 
In civil proceedings see the Code of 
Civil Procedure, sec. 140, para. 2. 

a Secs. 59-63, 138, 139. 

3 This word, which re-occurs in 

secs. 13, cl. (a), and 32, cl. 7 (‘trans- 

acted,’ sec. 9), is not defined in the 


Act. In his Digest of the Law of 
Evidence, p. 4, Sir J. F. Stephen de- 
fines it as ‘ a .group of facts so con- 
nected together as to be referred to 
by a single legal name, as a crime, 
a contract, a wrong, or any other 
subject of inquiry which may be in 
issue ’ — a curious definition. 

4 i. e. have a certain amount of 
probative force. 

6 for every part of a transaction is 
connected with every other part as 
cause, or effect, or as effects of one 
cause, Whitworth, p. 13. * 
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is relevant, as forming part of the general transaction, though A 
may not have been present at all of them A 

( c ) A sues B for a libel contained in a letter forming part of a 
correspondence. Letters between the parties relating to the 
subject out of which the libel arose, and forming part of the corre- 
spondence in which it is contained, are relevant facts^ though they 
do not contain the libel itself 1 2 3 . 

(rf) The question is, whether certain goods ordered by B were 
delivered to A. The goods were delivered to several intermediate 
persons successively. Each delivery is a relevant fact A 

7 . Facts which are the occasion, cause, or effect, immediate Facts 
or otherwise, of relevant facts, or facts in issue, or which ftr ® 

J J . A occasion, 

constitute the state of tiling's under which they happened, cause, or 

or which afforded an opportunity for their occurrence or trails- 

action, are relevant. i«aue. 

Illustrations. 

(a) The question is, whether A robbed B. 

The facts that, shortly before the robbery, B went to a fair with 
money in his possession, and that he showed it, or mentioned 
the fact that he had it, to third persons, are relevant 4 . 

(b) The question is, whether A murdered B . 

Marks 011 the ground, produced by a struggle at or near the 
place where the murder was committed, are relevant facts A 

(c) The question is, whether A poisoned B. 

The state of J> s health before the symptoms ascribed to poison, 
and habits of B, known to A, which afforded an opportunity for the 
administration of poison, are revelant facts A 


1 That war was waged is one of the 
facts in issue. These occurrences are 
part of that fact. 

2 Parts of the correspondence which 
do not contain the libel may be 
causes or effects of the publication, or 
effects of If s good faith or malice, or 
effects of thb words having been used 
in a particular sense, or effects of a 
relationship between the parties 
showing that the occasion was or was 
not privileged, Whitworth, p. 14. 

3 Each delivery is a relevant fact 
as being part of the fact in issue : 
Did the goods pass from B to A ? 

4 The fact that shortly before the 
robbery B had money in his possession 
is relevant as a fact implied by the 
fact in issue. That B let other 
persons know that he had the money 
is relevant as a cause of the fact in 


issue, Whitworth, p. 14. 

Marks on the ground, produced 
by a struggle at or near the place 
whore the murder was committed, 
are relevant facts as effects of parts of 
the fact in issue. 

6 That B was ill before the symp- 
toms ascribed to poison is relevant as 
denying the connexion of cauBe and 
effect between the fact in issue (the 
poisoning) and the relevant fact (the 
death). That B was well is relevant 
as asserting this connexion. Habits 
of B known to A which afforded an 
opportunity for administering poison 
are, if it is alleged that the oppor- 
tunity was availed of, relevant as part 
of the fact in issue. If the opportunity 
was not availed of, the habits are not 
relevant, Whitworth, p. 14. 
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Motive, 
prepara- 
tion, and 
previous or 
subsequent 
conduct. 


8 . Any fact is relevant which shows and constitutes a 
motive or preparation for any fact in issue or relevant fact. 

The conduct 1 of any party 2 , or of any ag*ent to any party, 
to any suit or proceeding*, in reference to such suit or proceed- 


ing, or in reference to any fact in issue therein or relevant 


./.thereto, and the conduct 1 of any persons! an offence against 
whom is the subject of any proceeding^ is relevant, if such con- 
duct influences or is influenced 3 by any fact in issue or relevant 


fact, and whether it was previous or subsequent thereto. 


Explanation I . — The word c conduct ’ in this section does 
not include statements 4 , unless those statements accompany 
and explain acts other than statements 5 ; but this explanation 
is not to affect the relevancy of statements under any other 
section of this Act. 


Explanation II . — When the conduct of any person is re- 
levant, any statement made to him or in his presence and 6 
hearing, which affects such conduct, is relevant 7 . 


1 whether contemporaneous or not. 

3 This includes not only the plain- 
tiff and defendant in a civil suit, but 
parties in a criminal prosecution, as, 
for instance, a prisoner charged with 
murder, 7 All. 399. 

3 i."e. directly and immediately 
influenced. Acts resulting from some 
intermediate cause, such a 3 questions 
or suggestions by other persons, are 
not ‘conduct’ made relevant by this 
section, 7 All. 385. 

4 As to statements, see infra, secs. 
32 - 39 - 

5 Those statements are admissible, 
and those only, ‘ which are the 
essential complement of acts done or 
refused to be done, so that the act 
itself, or the omission to act, acquires 
a special significance as a ground for 
inference with respect to the issues in 
the case under trial, 3 Bom. 1 7, per 
West J. Explanation 1 points to a 
case in which a person whose conduct 
is in dispute, mixes up together actions 
and statements ; and in such a case 
those actions and statements may be 
proved as a whole. For instance, a 
wounded person is seen running down 


a street and calling out his assailant’s 
name and the circumstances under 
which the injuries were inflicted. 
Here what he says and what he does 
may be taken together and proved as 
a whole. But the case would be very 
different if some passer-by stopped 
him and suggested some name or 
asked some question regarding the 
transaction. If a person were found 
making such statements without any 
question first being asked, then they 
might be regarded as part of his con- 
duct. But when the statement is 
made merely in response to some 
question or suggestion, it shows a 
state of things introduced, not by the 
fact in issue, but by the interposition 
of something else, 7 All. 396, where 
it was accordingly held that, in a trial 
for murder, signs made by the deceased 
in reply to questions as to the circum- 
stances under which she had been 
injured, could not be admitted under 
this section as * conduct.’ 

6 ‘ and,’ not ‘ or.’ In England see 
Neile v. JaJcle , 2 C. & K. 709. 

7 R. v. Edmunds , 6 C. & P. 164. 
English lawyers say declarations which 
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Illustrations. 

(а) A is tried for the murder of B. 

The facts that A murdered C , that B knew that A had murdered 
C , and that B had tried to extort money from A by threatening to 
make his knowledge public, are relevant l . 

( б ) A sues B upon a bond for the payment of money. B denies 
the making of the bond. 

The fact that, at the time when the bond was alleged to be made, 
B required money for a particular purpose, is relevant 2 . 

(c) A is tried for the murder of B by poison. 

The fact that, before the death of ./>, A procured j^oison similar 
to that which was administered to /J, is relevant 3 . 

(d) The question is, whether a certain document is the will of A. 

The facts that, not long before the date of the alleged will, A 

made inquiry into matters to which the provisions of the alleged 
will relate ; that he consulted vakils in reference to making the 
will, and that lie caused drafts of other wills to be prepared, ot 
which he did not approve, are relevant 4 . 

( e ) A is accused of a crime. 

The facts that, either before, or at the time of, or after the 
alleged crime, -1 provided evidence which would tend to give to the 
facts of the case an appearance favourable to himsell, or that he 
destroyed or concealed evidence, or prevented the presence or pro- 
cured the absence of persons who might have been witnesses, 
or suborned persons to give false evidence respecting it, are re- 
levant 

(/) The question is, whether A robbed B. 

The facts that, after B was robbed ,* C said in A ' s presence, ‘the 
police are coining to look for the man who robbed B ,’ and that im- 
mediately afterwards A ran away, are relevant 

( g ) The question is, whether A owes B rupees 10,000. 

The facts that A asked C to lend him money, and that D said to 
C in A ’s presence and hearing, ‘ I advise you not to trust A, tor he 
owes B 10,000 rupees,’ and that A went away without making any 
answer, are relevant facts 7 . 


are part of the res gestae may be 
proved. 

1 as causes of the fact in issue. 

3 as a cause of the fact in issue. 

. 3 as an effect of a cause of the fact 

in issue. 

4 as effects of the cause of the fact 
in issue. 

5 for they are all effects of the im- 
mediate cause (namely, A's resolution 
to commit the offence) of the fact in 
issue, Whitworth p. 15. 

6 the latter as an effect of the fact 


in issue, and the former as a cause of 
the latter. (See infra, ill../.) 

7 for A\ going away without 
making any answer is an effect of the 
fact in issue, and the other two facts 
are causes of that effect. Ho where the 
question was whether A had volun- 
tarily caused hurt to B f the facts that 
JJ had in A ’ s presence and hearing 
stated to C 7 immediately after the 
offence, that A had committed it and 
that A did not deny the commission, 
are relevant, 10 Cal. 302. 
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(h) The question is, whether A committed a crime. 

The fact that A absconded after receiving a letter warning him 
that inquiry was being made for the criminal, and the contents of 
the letter, are relevant \ 

(i) A is accused of a crime. 

The facts that, after the commission of the alleged crime, 
he absconded, or was in possession of property or the proceeds 
of jDroperty acquired by the crime, or attempted to conceal 
things which were or might have been used in committing it, are 
relevant 1 2 . 

(j) The question is, whether A was ravished. 

The facts that, shortly after the alleged rape, she made a com- 
plaint relating to the crime, the circumstances under which, and 
the terms in which, the complaint was made, are relevant 3 . 

The fact that, without making a complaint, she said that she had 
been ravished is not relevant as conduct under this section, though 
it may be relevant 4 * * 

as a dying declaration under section 32, clause (1), 

or as corroborative evidence under section 157. 

(k) The question is, whether A was robbed. 

The fact that soon after the alleged robbery, he made a complaint 
relating to the offence, the circumstances under which, and the 
terms in which, the complaint was made, are relevant B . 

The fact that he said he had been robbed, without making any 
complaint, is not relevant as conduct under this section, though it 
may be relevant fi 

as a dying declaration under section 32, clause (1), or as cor- 
roborative evidence under section 1 5 7 7 . 

Facta 9 . Facts necessary 8 to explahi or introduce a fact in issue 

necessary or re l evan t fact, or which support or rebut an inference 
to explain 3 q a 1 

or intro- suggested by a fact in issue or relevant fact, or which 
vant facts establish the identity of any thing or person whose identity 
is relevant, or fix the time or place at which any fact in 
issue or relevant fact happened, or which show the relation 
of parties by whom any such fact was transacted, are relevant 
in so far as they are necessary for that purpose. 


1 The absconding is relevant as an 
effect of the fact in issue : the contents 
of the letter as a cause of that effect. 

2 as effects of a fact in issue. 

8 as effects of the fact in issue. 

4 i.e. admissible. The Act contains 

no definition of ‘ admissible,’ and ‘ad- 

missibility,’ though ‘admissible’ oc- 

curs in sec. 163, * admissible in proof’ 

sec. 82, and ‘ admissibility,’ sec. 162. 


5 as effects of the fact in issue. See 
10 Ben. Appx. 2. 

6 i.e. admissible. 

7 See as to illustrations (j) and (k) 
Taylor § 581. Illustr. (j) admits 
the terms of the complaint, and thus 
lets in the name of the man. 

8 The Act gives no test of the 
neoessity. But see infra, sec. 136. 
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Illustrations . 

(a) The question is, whether a given document is the will of A . 

The state of A ’s property and of his family at the date of the 

alleged will may be relevant facts h 

(b) A sues B for a libel imputing disgraceful conduct to A ; B 
affirms that the matter alleged to be libellous is true. 

The position and relations of the parties at the time when the 
libel was published may be relevant facts as introductory to the 
facts in issue 2 . 

The particulars of a dispute between A and B about a matter 
unconnected with the alleged libel are irrelevant :l , though the fact 
that there was a dispute may be relevant if it affected the re- 
lations 4 1 jet ween A and B. 

(c) A is accused of a crime. 

The fact that, soon after the commission of the crime, A ab- 
sconded from his house, is relevant, under section 8, as conduct 
subsequent to and affected by facts in issue 5 . 

The fact that, at the time when he left home, he had sudden and 
urgent business at the place to which he went, is relevant, as 
tending to- explain the fact that he left home suddenly 0 . 

The details of the business on which he left are not relevant, 
except in so far as they are necessary to show that the business 
was sudden and urgent 7 . 

(d) A sues B for inducing C to break a contract of service made 
by him with A. C, on leaving A ' s service, says to A — ‘ I am 
leaving you because B has made me a better offer.' This statement 
is a relevant fact as explanatory of C's conduct, which is relevant 
as a fact in issue 8 . 

(e) A, accused of theft, is seen to give the stolen property to B } 
who is seen to give it to A \s wife. B says, as he delivers it — ‘ A 
says you are to hide this/ J> s statement is relevant as explanatory 
of a fact which is part of the transaction y . 

1 Hather : * So much of the state 4 Rather : any part of the position 
of property or of his family and relations. 

as shows probable cause for his making 0 It is relevant as an effect of Lb© 

the alleged will, or as shows the ab- fact in issue. 

sence of such cause, is relevant* (Whit- h It is relevant as denying the con- 
worth, pp« 7, 1 7). nection of cause and effect between 

a Rather : So much of the position the fact in issue and the alleged rele- 
and relations of the parties at the vant fact. 

time when the libel was published 7 Further than that, they do not 

as shows cause for jB’s publishing a make the fact in issue more or less 

true libel or a false one, or the absence likely to have happened, 

of such causes, and so much as bears 8 The statement is relevant as 
upon the matter asserted in the libel affirming the connexion of cause and 

as cause of its truth or otherwise, are effect between the fact in issue (R’a 

relevant. persuasion) and the relevant fact 

3 because they do not make any (C*s leaving A ’» service), 
fact in issue more or less likely to 9 It is relevant as an effect of a 
have happened. fact in issue. 
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(/) A is tried for a riot and is proved to have marched at the 
head of a mob. The cries of the mob are relevant as explanatory 
of the nature of the transaction h 


Things 
said or 
done by 
conspirator 
in refer- 
ence to 
common . 
design. 


10 . Where there is reasonable ground to believe that two 
or more persons ^haye conspired together to commit an offence 
or an actionable wrong, any thing said, done, or written 2 by 
any one of such persons in reference to their common in- 
tention, after the time when such intention was first enter- 
tained by any one of them, is a relevant fact as against each 
of the persons believed to be so conspiring, as well for the 
purpose of proving the existence of the conspiracy as for the 
purpose of showing that any such person was a party to it 3 . 


Illustration . 

Reasonable ground exists for believing that A has joined in a 
conspiracy to wage war against the Queen. 

The facts that B procured arms in Europe for the purpose of 
the conspiracy, C collected money in Calcutta for a like object, D 
persuaded persons to join the conspiracy in Bombay, E published 
writings advocating the object in view at Agra, and F transmitted 
from Delhi to* G at Cabul the money which C had collected at 
Calcutta, and the contents of a letter written by II giving an 
account of the conspiracy, are each relevant, both to prove the 
existence of the conspiracy, and to prove d’s complicity in it, 
although he may have been ignorant of all of them, and although 
the persons by whom they were done were strangers to him, and 
although they may have taken place before he joined the conspiracy 
or after he had left it 4 . 


When 
facts not 
relevant 
become 
relevant. 


11 . Facts not otherwise relevant are relevant — 

(1) if they are inconsistent with any fact in issue or re- 
levant fact ; 

(2) if by themselves or in connexion with other facts they 
make the existence or non-existence of any fact in issue or 


relevant fact highly probable or 

1 That the riot occurred is a fact 
in issue, and the cries of the mob are 
relevant as parts or as effects of the 
fact : see Lord George Gordon’s case, 

21 Howell’s S.T. 514, 529. 

2 This admits a letter not written 
in furtherance of the conspiracy. 
Secus in England. 

3 It. v. Amir addin , 7 Ben. 63 : 

B. v. Amir Khan , 9 Ben. 56. 

4 And any of these facts that are so 
connected with the other fact in issue, 


improbable 5 . * 

A y s complicity, as to make it more or 
less likely, are relevant for that pur- 
pose also. Cf. in England, JR. v. 
Hardy, 24 Howell’s S. T. 451-3. 

5 An adjudication or opinion ex- 
pressed in a judgment, is not, properly 
speaking, 1 a fact,’ and certainly not 
a fact within the meaning of sec. 1 1 , 
6 Cal. 171, 188, per Garth C. J. 
This section must be read with, and 
its over-extensive terms must be 
limited by, sec. 54 and the illustra- 
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Illustrations'. 

(a) The question is, whether A committed a crime at Calcutta on 
a certain day. 

The fact that, on that day, A was at Lahore is relevant 1 . 

The fact that, near the time when the crime was committed, A 
was at a distance from the place where it was committed, which 
would render it highly improbable, though not jin possib le » that he 
committed it, is relevant 

(b) The question is, whether A committed a crime. 

The circumstances are such that the crime must have been com- 
mitted either by A, Ji, C\ or I). Every fact which shows that the 
crime could have been committed by no one else, and that it was 
not committed by either/?, C, or /), is relevant 

12. In suits in which damages are claimed, any fact 4 which Relevant 

will enable the Court to determine the amount of damages for 
which ought to be awarded is relevant diuua ^ 

13. Where the question is as to the existence of any right 0 Fn-cts rdo- 

or custom 7 , the following facts arc relevant — right nr 

(a) Any t ransaction 8 by which the rifflit. or custom in custom i» 

\ t J * n in question. 


tions to sec. 14 : see 1 1 Bom. H.C. 90, 
per West J., whose judgment is re* 
printed in the Law Journal for May 
27, 1876, pp. 324-326. 

1 as denying a part of the fact in 
issue. 

2 as making a part of the fact in 
issue unlikely. 

3 That the crime was committed is 
adduced as an effect of the fact in 
issue that A committed it. To show 
that some other person committed it 
is relevant as denying the connexion 
of cause and effect between the fact 
in issue and relevant fact ; and to 
show that no other person committed 
it, is relevant as affirming that con- 
nexion, Whitworth, p. 18. 

* see as to character, sec. 55. 

5 for the amount is a fact in issue, 
and any fact which will enable the 
Court to determine it is connected 
with the fact in issue as a cause or an 
effect or having a common cause. 

6 This probably means only a public 
or private incorporeal right, such as 
s. right of fishery, 6 Cal. 186, 23 Suth. 
Civ. R. 31 1, though it has been held 
to include the proceedings in suits to 


establish a right to certain lands, 22 
Suth. Civ. R. 365. And the Bombay 
High Court has ruled that judgments 
and decrees recognising rights between 
parties to a suit or between persons 
whom they represent, even if the par- 
ties to the former suit be strangers, 
are admissible under this section, 3 
Bom. 3, following the decision of 
Couch C.J. in 22 Suth. W, R. 365. 
But, according to Garth C.J., 6 Cal. 
1 86, the decision of a Court is not a 
‘transaction,’ and in the Bombay case, 
the former decisions were admissible 
under sec. 40. See as to ‘right’ and 
‘transaction/ 10 Bom. 442. 

7 As to evidence of mercantile usage 
see 7 Moo. I. A. 263, 282. As to 
family usage ( kulnchar ), 6 Ben. 
238, 242 : 12 Ben. 396, where the 
P. C. said that it must be ancient and 
certain. See also 1 Ben. Short Notes, 
ix: 20 Suth. Civ. R. 157: 13 Ren. 
165 : Suth. 1864, p. 20 : 3 Mad. H. C. 
77. As to discontinuance of such 
usage, see 12 Moo. I. A. 81 and 1 
Cal. 195. 

8 Accordingly, when a set of plain- 
tiffs come into Court claiming a right 



862 


THE EVIDENCE ACT. 


Facts 
showing 
existence 
of state of 
mind, or of 
body or 
bodily 
feeling. 


question was created, claimed, modified, recognised, asserted, 
or denied, or which was inconsistent with its existence : 

(i h ) Particular instances in which the right or custom was 
claimed, recognised, or exercised, or in which its exercise was 
disputed, asserted, or departed from. 

Illustration. 

The question is, whether A has a right to a fishery. A deed 
conferring the fishery on A*s ancestors, a mortgage of the fishery by 
it's father, a subsequent grant of the fishery by l’s father irrecon- 
cileable with the mortgage, particular instances in which A’s lather 
exercised the right, or in which the exercise of the right was 
stopped by d’s neighbours, are relevant facts 1 . 

14 . Pacts showing the existence of any state of mind — 
such as intention, knowledge, good faith, negligence, rashness, 
ill-will or good-will towards any particular person, or showing 
the existence of any state of body or bodily feeling — are 
relevant, when the existence of any such state of mind or body 
or bodily feeling is in issue or relevant 2 . 


by custom as against a defendant, a 
declaration by them among themselves 
(but behind the back of the defen- 
dant) that they have the right, and a 
covenant contrary to it, are admis- 
sible as evidence on their behalf, io 
Ben. 265, per Macpherson J. See 
also 20 Suth. Civ. R. 345 : 23 ibid. 
162 : 24 ibid. 265, 284, 431. 

1 The deed is relevant as a cause of 
this fact in issue. The mortgage is 
relevant as an effect of the father’s 
right, which is relevant as a cause of 
A’b right. The subsequent grant is 
relevant as denying a fact implied by 
that relevant fact. The particular 
instances are relevant facts as effects 
of the father’s right. The instances 
in which the exercise of the right was 
stopt are relevant as contradicting 
those relevant facts. 

2 This applies to the class of cases 
discussed in Taylor on Evidence , 8th 
ed. §§ 342-346, that is to say, cases 
when a particular act is more or less 
criminal or culpable, according to the 
state of mind or feeling of the person 
who does it. For instance, in actions 
of slander, or false imprisonment or 


malicious prosecution, where malice 
is one of the main ingredients in the 
wrong which is charged, evidence is 
admissible to show that the defendant 
was actuated by spite or enmity 
against the plaintiff : or again, on a 
charge of uttering counterfeit coin, 
evidence is admissible to show that 
the prisoners knew the coin to be 
counterfeit, because he had other 
similar coin in his possession, or had 
passed such coin before or after the 
particular occasion which formed the 
subject of the charge. But the sec- 
tion does not extend to cases where 
the question of guilt or innocence 
depends upon actual facts, and not 
upon the state of a man’s mind or 
feeling. We have no right to prove 
that a man committed theft or any 
other crime by showing that he com- 
mitted similar crimes on other occa- 
sions, 6 Cal. 660, per Garth C.J. 

The words 'or habit’ should ap- 
parently be inserted after ‘ state of 
mind.’ In illustration ( a ) the fact 
that A was, at the same time, in pos- 
session of many other stolen articles 
is relevant as proving a habit which 
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Explanation . — A fact relevant as showing the existence of a 
relevant state of mind must show that it exists, not generally, 
but in reference to the particular matter in question. 

Illustrations. 

(a) A is accused of receiving stolen goods knowing them to 
be stolen. It is proved that lie was in possession of a particular 
stolen article. 

The fact that, at the same time, he was in possession of many 
other stolen articles is relevant, as tending to show that he knew 
each and all of the articles of which he was in possession to be 
stolen *. 

( b ) A is accused of fraudulently delivering to another person a 
piece of counterfeit coin which, at the time when he delivered it, he 
knew to he counterfeit. 

The fact that, at the time of its delivery, A was possessed of 
a number of other pieces of counterfeit coin, is relevant 2 . 

(c) A sues B for damage done by a dog of IV s, which B knew to 
be ferocious. 

The facts that the dog had previously bitten X, Y, and Z, and 
that they had made complaints to B, are relevant 3 . 

(cZ) The question is, whether A, the acceptor of a bill of ex- 
change, knew that the name of the payee was fictitious. 

The fact that A had accepted other bills drawn in the same 
manner before they could have been transmitted to him by the 
payee if the payee had been a real person, is relevant, as showing 
that A knew that the payee was a fictitious person 4 . 

(0) A is accused of defaming B by publishing an imputation 
intended to harm the reputation of B. 

The fact of previous publications by A respecting B, showing ill- 


makes the receiving with guilty know- 
ledge more likely than it would be 
without proof of the habit. (Whit- 
worth, p. 8.) 

1 The fact that, at the same time, A 
was in possession of many stolen arti- 
cles is relevant as an effect of a habit of 
receiving stolen goods, which habit 
is relevant as a cause of his receiving 
the particular article with a know- 
ledge that it was stolen, Whitworth, 
p. 19. But see 1 1 Bom. H. C. 90. 

2 The fact that, at the time of its 
delivery, A was possessed of a number 
of other pieces of counterfeit coin is 
relevant as effects of a habit, which 
habit is relevant as a cause of his 
delivering the particular piece with a 
knowledge that it was counterfeit, 
Whitworth, p. 19. See sec. 15, ill. (c) 


infra, and Reg. v. Foster, 24 L. J. M. 

I34 ’ 

3 as the causes of a fact in issue, 
i.e. B'h knowledge that the dog was 
ferocious. See Thomas v. Morgan, 
2 C. M. & R. 496. 

4 yfs knowledge on the previous 
occasions is a cause of his knowledge 
on the occasion in question : that 
there was not time for the previous 
bills to be transmitted to him by the 
payee if the payee had been a real 
person is a cause of A y s knowledge 
on previous occasions ; and the fact 
that A accepted the bills is an affir- 
mation of the connexion of cause and 
effect between the fact concerning 
time and the fact of A\ knowledge. 
Bee Gibson v. Hunter , 2 H. Bl. 288. 
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will on the part of A towards B , is relevant, as proving A \s inten- 
tion to harm F s reputation by the particular publication in 
question b 

The facts that there was no previous quarrel beetween A and A?, 
and that A repeated the matter complained of as he heard it, are 
relevant, as showing that A did not intend to harm the reputation 
of B\ 

(/) A is sued by B for fraudulently representing to B that 0 
was solvent, whereby B , being induced to trust C', who was 
insolvent, suffered loss. 

The fact that, at the time when A represented C to be solvent, 
C was supposed to be solvent by his neighbours and by persons 
dealing with him, is relevant, as showing that A made the .repre- 
sentation in good faith 1 * 3 . 

(g) A is sued by B for the price of work done by B i upon a 
house of which B is owner, by the order of C } a contractor. 

H’s defence is that F s contract was with C. 

The fact that A paid C for the work in question is relevant, as 
proving that A did, in good faith, make over to C the management 
of the work in question, so that C was in a position to contract 
with B on C’s own account, and not as agent for A 4 . 

(h) A is accused of the dishonest misappropriation of property 
which he had found, and the question is whether, when he 
appropriated it, he believed in good faith that the real owner could 
not be found. 

The fact that public notice of the loss of the property had been 
given in the place . where A was, is relevant, as showing that A did 
not in good faith believe that the real owner of the property could 
not be found 5 . * * 

1 Long v. Barrett , 7 Ir. Law Hep. 

439 : Barrett v. Long , 8 ibid. 331. 

3 The fact of previous publications 
by A respecting B showing ill-will 
on the part of A towards B is relevant 
as an effect of the same cause as that 
of which the fact in issue is an effect. 

The fact that there was no pre- 
vious quarrel between A and B is 
relevant as alleging absence of fact 
in issue. The fact that A repeated 
the matter as he heard it is relevant 
as denying the connexion of cause 
and effect between the two facts, the 
malicious intention and the publica- 
tion, Whitworth, p. 20. 

3 A' 8 good faith is in issue, i. e. Did 
A , when he represented C as solvent, 
think him solvent? is an issue. As 
C' s insolvency may be put forward 
on one side as a cause of A ' s thinking 
him not solvent, so the fact that his 


neighbours and persons dealing with 
him supposed him to be solvent may 
be put forward as effects of causes 
which are causes also of A’s thinking 
him solvent. Thus the suppositions 
are effects of causes of a fact in issue, 
Whitworth, p. 20. See Sheen v. 
Bumpstead , 1 Hurlst. & C. 358. 

4 The fact that A paid C for the 
work in question is relevant. For it 
is in issue, Was jB’s contract with A ? 
Therefore that A contracted for the 
same piece of work with C is relevant, 
as showing absence of cause to con- 
tract with H, and that A paid C is 
relevant as an effect of the relevant 
fact that he contracted with C . 
See Gerish v. Chartier f 1 Com. B. 13. 

5 It is relevant as a cause of A ’ s 
knowledge that the real owner could 
be found. 
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The fact that A knew, or had reason to believe, that the notice 
was given fraudulently by C , who had heard of the loss of the 
property and wishing to set up a false claim to it, is relevant, as 
showing that the fact that A knew of the notice did not disprove 
./Ts good faith \ 

(i) A is charged with shooting at B with intent to kill him. In 
order to show H’s intent, the fact of A ’s having previously shot at 
B may be proved 2 3 . 

(j) A is charged with sending threatening letters to B. Threat- 
ening letters previously sent by A to B may be proved, as showing 
the intention of the letters 

(&) The question is, whether A has been guilty of cruelty 
towards B , his wife. 

Expressions of their feeling towards each other shortly before or 
after the alleged cruelty, are relevant facts 4 * * . 

(/) The question is, whether j 4 ’s death was caused by poison. 

Statements made by A during his illness as to his symptoms, are 
relevant facts B . 

(in) The question is, what was the state of vl ’s health at the time 
when an assurance on his life was affect ed. 

Statements made by A as to the state of his health at or near the 
time in question, are relevant facts 0 . 

(n) A sues B for negligence in providing him with a carriage 
for hire not reasonably fit for use, whereby A was injured. 

The fact that B ' s attention was drawn 011 other occasions to the 
defect of that particular carriage, is relevant 7 . 

Tlie fact that B was habitually negligent about the carriages 
which he let on hire, is irrelevant 8 . 

(o) A is tried for the murder of 7 ? by intentionally shooting 
him dead. 

The fact that A , on other occasions, shot at B is relevant, as 
showing his intention to shoot B 9 . 


1 It is relevant as showing that 
the alleged cause of the fact in 
issue had not the effect of causing 
the fact in issue, Whitworth, pp. 
20, 21. 

2 The fact of A ' s having previously 
shot at 7 > is relevant ; for A 1 s inten- 
tion is a fact in issue. The fact is 
one which may continue through a 
space of time, and the previous shoot- 
ing is an effect of it, Whitworth, p. 2 1 : 
see It. v. Yoke, R. & R. 531. 

3 Threatening letters previously sent 

by A to B are relevant, for. the inten- 

tion to cause fear is a fact in issue. 

It is a fact capable of prolonged 

existence, and the previous letters 

may be effects of it, Whitworth p. 2 1 . 

VOL. II. 3 


See Robinson's case , 2 East, P. C. 

1 1 10, 1 r 1 2. 

* They are relevant as effects of 
the cause of the fact in issue, or as 
showing absence of cause of the fact 
in issue. 

5 They are relevant as effects of 
the fact in issue. 

* AveSon v. Lord Kinnaird, 6 East, 
188. They are relevant as effects of 
the fact in issue. 

7 as a cause of B'e knowledge, 
which is a fact in issue. 

8 apparently because it is not con- 
nected with the fact in issue. But 
see note on sec. 14, ill. (a). 

9 in other words, as an effect of a 
fact in issue, A'a intention. 

K 
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Facts 

bearing on 
question 
whether 
act was ac- 
cidental or 
inten- 
tional. 


The fact that A was in the habit of shooting at people with 
intent to murder them, is irrelevant 1 . 

(p) A is tried for a crime. 

The fact that he said something indicating an intention to 
commit that particular crime, is relevant 2 . 

The fact that he said something indicating a general disposition 
to commit crimes of that class, is irrelevant 3 . 

15 . When there is a question whether an act was accidental 
or intention al, the fact that such act formed part of a series of 
similar occurrences, in each of which the person doing the act 
was concerned, is relevant. 


Illustrations. 

(a) A is accused of burning down his house in order to obtain 
money for which it is insured. 

The facts that A lived in several houses successively, each of which 
he insured, in each of which a fire occurred, and after each of which 
fires A received payment from a different insurance office, are 
relevant, as tending to show that the fires were not accidental 4 * . 

(b) A is employed to receive money from the debtors of B. It 
is A ’ s duty to make entries in a book showing the amounts received 
by him. He makes an entry showing that on a particular occasion 
he received less than he really did receive. 

The question is, whether this false entry was accidental or 
intentional. * 

The fact that other entries made by A in the same book are 
false, and that the false entry is in each case in favour of A, are 
relevant b . 

(c) A is accused of fraudulently delivering to B a counterfeit 
rupee. 

The question is, whether the delivery of the rupee was acci- 
dental. 

The facts that, soon before or soon after 6 the delivery to B , 
A delivered counterfeit rupees to C, D, and E are relevant as 
showing that the delivery to B was not accidental 7 . 


1 because he has in each case a 
definite intention of killing the parti- 
cular person shot at, and there is no 
ulterior common object to connect to- 
gether the fact of the previous shooting 

and the fact in issue, Whitworth, p. 22. 

3 as an effect of the cause of his 
committing the crime. 

3 as it is not connected with the 
fact in issue, namely, whether he 
committed the particular erime. 

4 They are relevant as effects of 

the cause of the fact in issue : see R. v. 

Gray, 4 F. & F. 1 102 ; but see the 


remarks on this case in Stephen’s 
Digest , p. 19 n. 

5 as effects of the cause of A ' s 
making the particular false entry 
intentionally : see R. v. Richardson , 
2 F. & F. 343. 

6 If the delivery to C, D and E 
took place (say) a year before or a 
year after the delivery to B , it would 
not be evidence. 

7 They are relevant as effects of 
the cause of the intentional delivery 
of the rupee in question. See Taylor, 
§ 322. 
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16 . When there is a question whether a particular act was Existence 

done, the existence ol‘ any course of business, according to ofinisiness 

which it. naturally would have been done, is a relevant fact. when rele- 
vant. 


Illustrations. 


(ti) The question is, whether a particular letter was despatched. 
The facts that it was the ordinary course of business for all 
letters put in a certain place to be carried to the post, and that 
that particular letter was put in that place, art* relevant *. 

(b) The question is, whether a particular letter reached A. Tim 
tacts that it was posted in due course, and was not returned 
through the Dead Letter Office, are relevant '. 


ADMISSIONS. 


17 . An admission is a statement, oral or documentary, Admission 
which suggests any inference as to any fact in issue or re- lle,me(L 
levant fact, and which is made by any of the persons, and 
under the circumstances, hereinafter mentioned ;{ . 


18 . Statements made by a party to the proceeding, or by Admission 
an agent 4 to any such party, whom the Court regards, under proceeding 
the circumstances of the case, as “expressly or impliedly or Lis 
authorised by him to make them 6 , are admissions. 

Statements made by parties to suits, suing or sued in a ] } y suitor 
representative character are not admissions, unless they were sentative 
made while the party making them held that character. character; 

Statements made by— 


1 as causes of the fact in issue. See 
Uether iwj ton J\emp, 4 Carnpb. 1 93. 

u The first as a cause of the fact in 
issue, and the second as affirming the 
connexion of cause and effect between 
the first and the fact in issue. See 
Warren v. Warren, 1 C. M. & IT 
250. 

3 5 Cal. 864. The provisions of 
secs. 17-22 apply to criminal as well 
as to civil cases. 

4 For the reasons stated supra, p. 
841, it is particularly important in 
India that the admission of an agent 
in the matter of his agency should 
be taken as the admission of his prin- 
cipal. For the purpose of making 

3 


admissions with reference to a joint 
concern or common subject of interest, 
one partner or co-contractor is con- 
sidered to be the agent of the others, 
ii Cal. 588, 591. 

5 Thus a party is bound by an 
admission of fact made by his vakfl, 
2 Moo. I. A. 253. But the guardian 
of a minor cannot bind his ward by 
admissions of previous transactions, 
1 0 C. L. K., cited by Field, 1 1 8 ; and of 
course an admission by one of several 
defendants in a suit is no evidence 
against another defendant, L. it,, 2 I. 
A. 129. 

6 e. g. an executor, an administra- 
tor, or the assignee of an insolvent. 

K l 
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by party 
interested 
in subject- 
matter ; 

by person 
from whom 
interest 
derived. 


(1) persons who have any proprietary or pecuniary interest 
in the subject-matter of the proceeding, and who make the 
statement in their jcharacter of persons so interested, or 

( 2 ) persons from whom the parties to the suit have derived 
their interest 1 in the subject-matter of the suit, 

are admissions, if they are made during the continuance of 
the interest 2 of the persons making the statements. 


Admis- 19 . Statements made by persons whose position or liability 

pereongf if is necessary to prove as against any party to the suit, are 

whose posi- admissions, if such statements would be relevant as against 
tion must . . . . ..... 

be proved such persons in relation to such position or liability in a suit 

party a to 8t brought by or against them, and if they are made whilst the 

suit. persoir making them occupies such position or is subject to 

such liability 3 . 

Illustration. 

A undertakes to collect rents for B. 

B sues A for not collecting rent due from C to B. 

A denies that rent was due from C to B . 

A statement by C that he owed B rent is an admission, and is a 
relevant fact as against A , if A denies that C did owe rent to B. 


Admis- 20 - Statements made by persons to whom a party to the 

person 7©x- su ^f h as expressly referred for information in reference to a 

pressly re- matter in dispute are admissions 4 . 
ferred to 

by party to Illustra tion. 

suit. 

The question is, whether a horse sold by A to B is sound. 

A says to B — ‘ Go and ask (7, C knows all about it.’ C’s state- 
ment is an admission. 


Proof of 21 . Admissions are relevant and may be proved as against 
against° nS person who makes them, or his representative in interest 5 ; 
persons but they cannot be proved by or on behalf of the person who 


1 That an auction-purchaser at 
a sale for arrears of revenue does not 
‘ derive * any interest from the de- 
faulter, see 8 Suth. Civ. R. 222. 

2 in the subject-matter of the suit. 
See Fenwick v. Thornton , M. & M. 

51, and Pocock v. Billing, 2 Bing. 

269. The admission of a partner 
made after the dissolution of the 
partnership, in regard to the business 

of the firm previously transacted, 


would be admissible against all the 
partners, Pritchards. Draper , 1 Russ. 
& M. 191, 199, 200. 

3 See Taylor, § 759. 

4 Taylor, §§ 760-764, and see sec. 
31 infra. 

5 e. g. the purchaser of property at 
an execution-sale, 21 Suth. Civ. R. 
148 : see 2 Ben. P. C. 78 : L. R., 8 I. A. 
75 : 9 Cal. 265 : 6 Bom. 490. 
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makes them or by his representative in interest, except in the making 

- . them, and 

iol lowing 1 eases : — by or 

(1) An admission may be proved by or on behalf of the 
person making it, when it is or such a nature that, 11 the 
person making it were dead, it would be relevant as between 
third persons under section 3 2. 

(2) An admission may be proved by or on behalf of the 
person making it, when it consists of a statement of the 
existence of any state of mind or body 1 , relevant or in issue, 
made at or about the time when such state of mind or body 
existed, and is accompanied by conduct rendering its falsehood 
improbable. 

(3) An admission may be proved by or on behalf of the 
person making it, if it is relevant otherwise than as an 
admission 2 . 


Illustrations. 

( a ) The question between A and B is, whether a certain deed is 
or is not forged. A affirms that it is genuine, A that it is forged. 

A may prove a statement by B that the deed is genuine, and B 
may prove a statement by A that the deed is forged ; but A cannot 
prove a statement by liimsclf that the deed is genuine, nor can B 
prove a statement by himself that the deed is forged. 

(b) A y the captain of a ship, is tried for casting her away. 

Evidence is given to show that the ship was taken out of her 

proper course. 

A produces a book kept by him in the ordinary course of bis 
business, showing observations alleged to have been taken by him 
from day to day, and indicating that the ship was not taken out of 
her proper course. A may prove these statements, because they 
would be admissible between third parties, if he were dead, under 
section 32, clause (2). 

(c) A is accused of a crime committed by him at Calcutta. 

He produces a letter written by himself and dated at Lahore on 
that day, and bearing the Lahore post-mark of that day. 

The statement in the date of the letter is admissible, because, 
if A were dead, it would be admissible under section 32, clause 2. 

(d) A is accused of receiving stolen goods knowing them to be 
stolen. 

He offers to prove that he refused to sell them below their value. 

A may prove these statements, though they are admissions, 
because they are explanatory of conduct influenced by facts in 
issue. 

(e) A is accused of fraudulently having in his possession counter- 
feit coin which he knew to be counterfeit. 

1 Sec. 14 supra. a See see. 6 supra. 
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He offers io prove tliat he asked a skilful person to examine the 
coin, as he doubted whether it was counterfeit or not, and that that 
person did examine it and told him it was genuine. 

A may prove these facts for the reasons stated in the last pre- 
ceding illustration. 

22. Oral admissions 1 as to the contents of a document are 
not relevant 2 , unless and until the party proposing to prove 
them shows that he is entitled to give secondary evidence of 
the contents of such document under the rules hereinafter 
contained 3 , or unless the genuineness of a document produced 
is in question 4 . 

23. Iu civil cases no admission is relevant 2 , if it is made 
either upon an express condition that evidence of it is not to 
be given, or under circumstances from which the Court can 
infer that the parties agreed together that evidence of it 
should not be given. 

Explanation . — Nothing in this section shall he taken to 
exempt any barrister, pleader, attorney, or vakil from giving 
evidence of any matter of which he may be compelled to give 
evidence under section 1 26 . 

24. A confession made by an accused person is irrelevant 5 6 
in a criminal proceeding, if the making of the confession 
appears to the Court 0 to have been caused by an inducement, 
threat 7 , or promise, having reference to the charge against the 
accused person 8 , proceeding from a person in authority 9 and 
sufficient, in the opinion of the Court, to give the accused 


1 Secus as to written admissions ; 
such as recitals in another document 
or pleadings in court, which, in the 
case of a disputed document, are often 
the best evidence of its genuineness. 

2 i. e. admissible. 

3 See sec. 65. 

4 This section, agreeing with the 
decision in L. R., 10 I. A. 79, de- 
signedly departs from the rule in 
Slatterie v. Pooley, 6 M. & W. 669. 

5 i. e. inadmissible. 

6 9 Bom. H. C. 367 : 11 ibid. 138. 

7 10 Ben. Appx. 1. 

8 See,e. g. U .v. Sexton , 3 Russ. C. & 

M. 5th ed. 445 : R. v. Green, 6 C. & P. 


0 9 Bom. H. C. 358, where held 
that a travelling auditor of a railway 
company was * a person in authority ’ 
as regards one of its booking clerks. 
The test would seem to be, had the 
person authority to interfere with the 
matter ; and any concern or interest 
in it would appear to be held sufficient 
to give him that authority, ibid. 369, 
and see 10 Bom. 232. But the 
members of a panchjiyat sitting to 
consider whether two persons should 
be excommunicated for having com- 
mitted a murder are not * in authority 
within the meaning of this Act, 4 
All. 46. 
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person grounds, which would appear to him reasonable, for 
supposing that by making it he would gain any advantage or 
avoid any evil of a temporal nature 1 in reference to thc'prc- 
ceedings against him 2 . 


25. No confession 3 made 4 to a police officer «, shall be Confer,,,, 

proved as against a person accused of any offence trt police. 

26. No confession 7 made by any person whilst he is in Cmifarfon 
the custody of a police officer, unless it be made in the i m - in 
mediate presence of a Magistrate, shall be proved as against police ’ 7 °‘ 
such person s . 


27. Provided that, when any fact is deposed to 11 as dis- How mod, 
covered in consequence of information 1,1 received from a person 
accused of any offence, in the custody of a police officer, so coivedfrom 
much of such information, whether it amounts to a, confession 
or not 11 , as relates distinctly to the fact thereby discovered, l ,rovcJ - 
may be proved 12 . 


1 11 . v. Gilliam , M. C. C. 1 86 : H. 
v. Wild , ibid. 452. 

2 As to this section and secs. 25, 26, 
see 3 Born. 17. A confession does 
not become ‘ irrelevant ’ merely be- 
cause the memorandum required by 
law to be attached thereto by the 
Magistrate takiug it has not been* 
written exactly in the form prescribed : 
3 All. 338. 

3 ‘Confession’ here does not include 
‘admission,’ 6 Cal. 530, following 10 
Ben. Appx. 2. 

4 by an accused person, 9 Bom. 

* 34 - 

5 A Village Magistrate (in the 
Madras Presidency) is not a ‘ police 
officer,’ 7 Mad. 287. But the Com- 
missioner and Deputy Commissioner 
of police are ‘ police officers ’ as much 
as the more ordinary members of the 
force, I Cal. 216. 

6 This, of course, does not preclude 
the counsel for one accused person 
from asking, on behalf of his client, 
questions to prove a confession made 
by another accused person, 2 Bom. 
64. Section 25 is not qualified by sec- 
tion 261, 1 Cal. 215. 


7 This includes any admission of 
a criminating circumstance, though 
made in the course of a self-exculpa- 
tory statement, and not as a con- 
fession, 6 Bom. 34. 

* This means that a confession 
made by a prisoner in custody to any 
person other than a police-officer, is 
admissible, if made in the presence of 
a magistrate. The object is to ex- 
clude confessions obtained through 
undue influence, 1 Cal. 215. 

y by any one. 

10 not ‘ act/ 10 Bom. 595, following 
4 All. 198 and 6 All. 509. 

11 The words ‘ whether it amounts 
to a confession or not ’ are to he read 
as qualifying the word ‘information’ 
in the immediately preceding context, 
not the words ‘ so much.’ 

12 10 Bom. 595. This section is a pro- 
viso, not only to sec. 26, but also to 
sec. 25, 6 All. 509 (Mahmud J. dis- 
senting,. The object of secs. 25 and 
26 is * to deter the police from ex- 
torting confessions by rendering such 
confessions absolutely inadmissible in 
proof, unless made in the immediate 
presence of a magistrate/ ‘ The pro- 
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Confession 28 . if such a confession as is referred to in section 24 is 
Sroovalof made after tlie impression caused by any such inducement, 
Tusedb 011 or P romise has, in the opinion of the Court, been fully 

nduce- by removed, it is relevant l . 

Confession 29 . If such a confession is otherwise relevant, it does not 
therwise become irrelevant merely because it was made under a promise 
iot to^e- secrecy 2 , or in consequence of a deception practised on the 
omeir- accused person for the purpose of obtaining it 3 , or when he 

elevant , . . . * x & 9 

)ecause of was drunk % or because it was made 111 answer to questions 

ecrecy&c wllich ne ed not have answered 5 , whatever may have been 

the form of those questions, or because he was not warned G 

that he was not bound to make such confession, and that 

evidence of it might be given against him. 


ioiTof 6 ™ 30 . When more persons than one are being tried 7 jointly 
roved con- for the same offence 8 , and a confession 0 made by one of such 
ffecting P ersons affecting himself and some other of such persons is 
erson . proved 10 , the Court 11 may take into consideration 12 such con- 
nd others f ession as against such other person as well as against the 
nntly person who makes such confession 13 . 

nder trial 


>r same hibition contained in these sections 
ffence. should be strictly applied, and any 
relaxation of it in accordance with 
the proviso in sec. 27 should be 
sparingly admitted, and only to the 
extent of so much of the accused’s 
statement as directly and distinctly 
relates to the fact alleged to have 
been discovered in consequence of it, 
4 All. 204. And see 6 All. 509, per 
Straight J. ; 11 Cal. 641, per Norris 
J., and Tayl. § 902, from the last 
sentence of which sec. 2 7 is derived. 

1 i. e. admissible. 

9 JR. v. Shaw , 6 C. & P. 372. 

3 R. v. Derrington , 2 C. & P. 418, 
and see 20 Suth. Cr. R. 33. 

4 R. v. Spilsburg, 7 C. & P. 187. 

8 7 Suth. Cr. R. 56 : and see It, v. 
Simons , 6 C. & P. 540, where Alderson 
B. said that what a person was over- 
heard saying to his wife, or even 
saying to himself, is evidence. 

6 1 Ben. O. Cr. 15. 

7 Confessions made by some of 
several co-prisoners charged but not 
tried are not admissible against the 


others, 7 Mad. 102. 

8 5 Bom. 63. Murder and abetment 
of murder are not the same offence, 
7 Mad. 580. 

9 This means an admission of guilt, 
not a mere self-inculpatory state- 
ment, falling short of such admission, 
7 All. 648. Still less can it mean a 
self-exculpatory statement, 6 Cal. 279. 

10 Thus when the judge examines 
each of two accused persons in the 
absence of the other, the examination 
of each can be used only as against 
himself, unless it ‘ proved ’ as against 
the person to whose prejudice it is to 
be used, 6 Bom. 124, and see 7 Cal. 

65. 

11 In a trial by a judge with a jury 
this includes both the judge and the 
jury, 4 Cal. 483. 

12 24 Suth. Cr. R. 42. 

13 The test which this section in- 
tends to be 1 applied to a statement 
of one prisoner proposed to be used 
in evidence as against another, is to 
see whether it is sufficient by itself 
to justify the conviction of the person 
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Illustrations. 

,,y/ an . d ] \ are jointly tried for t)ie murder of C. It is proved 
that A said, — B and I murderer! O ’ o l * 

the effect of this confession as agaiLfl?. “ mi * y C ° nSuk ' r 

( b ) A is on his trial for the murder of G. There is evidence to 
show that C was murdered by A and B, and that B said,— ‘ A and 
1 murdered C. 

This statement may not he taken into consideration by the 
Court against A, as B is not being jointly tried. 

31 . Admissions are not conclusive proof of the matters Admis- 
admitted, but they may operate as estoppels under the pro- 8ions 
visions hereinafter contained 1 . proof, 'but 6 

may estop. 


STATEMENTS BY PERSONS WHO CANNOT BE CALLED 
AS WITNESSES. 


32 . Statements, written or verbal 2 , of relevant facts made Cases in 
by a person who is dead 3 , or who cannot be found, or who w . h ; ch . 
has become incapable of giving evidence, or whose attendance of relevant 
cannot be procured without an amount of delay or expense persoifwho 
which, under the circumstances of the ease, appears to the is d( ' a(, " r 
Court unreasonable, are themselves relevant facts in the found, 
following cases : — is relevant. 

( 1 ) When the statement is made by a person as to the When it 
cause of bis death, or as to any of the circumstances of the caU8e 0 f 

death : 


making it, of the offence for which he 
is being jointly tried with the other 
person or persons against whom it is 
tendered. In fact, to use a popular 
and well-understood phrase, the con- 
fessing prisoner must tar himself and 
the person or persons he implicates 
with one and the same brush,’ 2 All. 
446. The confession must implicate 
the confessing person substantially 
to the same extent as it implicates 
the person against whom it is to be 
used, in the commission of the offence 
for which the prisoners are being 
jointly tried. This implication of 
himself by the confessing person is 
intended by the Legislature to take 
the place as it were of the sanction of 
an oath, or rather is supposed to 


serve as some guarantee for the truth 
of the accusation against the other, 

10 Hen. 458, per Phear »J. As to the 
necessity of corroborating a confes- 
sion made by one of several persons 
tried jointly for the same offence, 1 
All. 664, 675. That the confession 
of one of the prisoners cannot be 
used to corroborate the evidence of 
an accomplice against the others, see 

1 1 Bom. H. C. 196 : 1 Bom. 475 : 
and see 4 Cal. 483 : 1 Mad. 163 : 
2 All. 387. 

1 Sec. 1 15, and see Tayl. § 817. 

2 But the statements referred to in 
clauses (6) and (7) can only be 
written. 

3 As to the burthen of proving the 
death, see sec. 104 infra. 



8?4 


THE EVIDENCE ACT. 


or is made 
in course of 
business ; 


or against 
interest of 
maker ; 


or gives 
opinion as 
to public 
right or 
custom, or 
matters of 
general 
interest ; 

or relates 
to exist- 
ence of 
relation- 
ship; 


transaction which resulted in his death, in cases in which the 
cause of that person's death comes into question 1 . 

Such statements are relevant 2 whether the person who 
made them was or was not, at the time when they were made, 
under expectation of death, and whatever may be the nature 
of the proceeding in which the cause of his death comes into 
question. 

(2) When the statement was made by such person in the 
ordinary course of business 3 , and in particular when it consists 
of any entry or memorandum made by him in books kept in 
the ordinary course of business, or in the discharge of pro- 
fessional duty; or of an acknowledgment written or signed 
by him of the receipt of money, goods, securities or property 
of any kind ; or of a document used in commerce written or 
signed by him 4 , or of the date of a letter or other document 
usually dated, written or signed by him. 

(3) When the statement is against the pecuniary or pro- 
prietary interest of the person making it 5 , or when, if true, it 
would expose him 0 or would have exposed him to a criminal 
prosecution or to a suit for damages. 

(4) When the statement gives the opinion of any such 
person, as to the existence of any public right or custom or 
matter of public or general interest, of the existence of which, 
if it existed, he would have been likely to be aware, and when 
such statement was made before any controversy as to such 
right, custom, or matter had arisen. 

(5) When the statement relates to the existence of any 
relationship by blood, marriage, or adoption between persons 
as to whose relationship the person making the statement 


1 In a trial for murder, it appeared 
that the deceased shortly before her 
death was questioned by various 
persons as to the circumstances in 
which the injury had been inflicted 
upon her, and that she was then un- 
able to speak but was conscious and 
able to make signs. The Allahabad 
High Court held (Mahmtid J. dis- 
senting) that the questions and signs 
taken together might be regarded as 
* verbal’ statements within the mean- 
ing of this section, 7 All. 385. Where 
a girl was killed by being raped, her 


dying declaration was admitted in 
1 866 on a charge of rape, 6 Suth. Cr. R. 
75, col. 2. But apparently it would 
not be a ‘ relevant fact ’ under this 
section. 

2 i. e. inadmissible. The clause 
applies in any case, whether criminal 
or civil, ^ee ill. (a). 

^ Sec. 1 14, ill. (/). 

4 9 Ben. Appendix, 42. 

5 11 Bom. 89. 

6 at the time the statement was 
made. 
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had special means of knowledge 1 , and when the statement 
was made before the question in dispute was raised. 

(6) When the statement relates to the existence of any or is 
relationship hy blood, marriage, or adoption between persons in win 
deceased, and is made in any will or deed relating to the latino t„ 
affairs of the family to which any such deceased person 
belonged, or in any family pedigree, or upon any tombstone, 
family portrait or other thing 2 , on which such statements are 
usually made, and when such statement was made before the 
question in dispute was raised. 


(7) When the statement is contained in any deed, \yill , or or in docu- 

other document, which relates to any such transaction as is 
mentioned in section 13, clause (a)'*. action 

(8) When the statement was made by a number 4 of persons, i, is . , ^ c i. 
and expressed feelings or impressions 011 their part relevant to [n \ ; 

, . . or in mndo 

the matter in question. i >y HOV erai 

persons, 

Illustrations. am j t , x _ 

(a) The question is, whether A was murdered hy B; or presses 

A dies of injuries received in a transaction in the course °f i^vantt™ 
which she was ravished. The (picstion is, whether she was lnattor - m 
ravished by T* ; or . question. 

The question is, whether A was killed hy B under sucli cir- 
cumstances that a suit would lie against B by A ’s widow. 

Statements made hy A as to the cause ol his or her death, referring 
respectively to the murder, the rape, and the actionable wrong 
under consideration, are relevant facts. 

(b) The question is as to the date of A * s birth. 

A11 entry in the diary of a deceased surgeon, regularly kept 
in the course of business, stating that, on a given day, lie attended 
yl’s mother and delivered her ot a son, is a relevant tact. ^ 

(c) The question is, whether A was in Calcutta on a given day. 

A statement in the diary of a deceased solicitor, regularly kept 

in the course of business, that, on a given day, the solicitor at- 
tended A at a place mentioned in Calcutta, for the purpose of 
conferring with him upon specified business, is a relevant fact. 


1 as being, e.g., a family priest, 4 
C. L. R. 173. But the deposition of a 
deceased mukht.-Cr who was not a 
member of the family and had no 
means of knowledge but as mukhtar is 
not admissible to prove a family pedi- 
gree, L. R., 12 I. A. 183: 12 Cal. 219, 

(S. C.) And see 9 All. 4 6 7 > where it 
was held that cl. (5) does not apply to 
denials made by interested persons in 


the course of litigation, of pedigrees 
set up by their opponents. 

2 such as family bibles, prayer- 
books, almanacs. In 9 Cal. 613, a 
horoscope was excluded. As to prov- 
ing inscriptions by copies, see sec. 
65, cl. ( d). 

3 10 Ben. 263. 

4 i. e. a crowd : see ill. (w), and 23 
Suth. Cr. 35. 
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(d) The question is, whether a ship sailed from Bombay harbour 
on a given day. 

A letter written by a deceased member of a merchant’s firm, 
by which she was chartered, to their correspondents in London 
to whom the cargo was consigned, stating that the ship sailed on 
a given day from Bombay harbour, is a relevant fact. 

(e) The question is, whether rent was paid to A for certain 
land. 

A letter from A's deceased agent to A , saying that he had 
received the rent on A ’\ s account and held it at A ’ s orders, is a 
relevant fact. 

(/) The question is, whether A and B were legally married. 

The statement of a deceased clergyman that he married them 
under such circumstances that the celebration would be a crime, is 
relevant. 

( g ) The question is, whether A , a person who cannot be found, 
wrote a letter on a certain day. The fact that a letter written by 
him is dated on that day, is relevant. 

(h) The question is, what was the cause of the wreck of a ship. 

A protest made by the Captain, whose attendance cannot be 

procured, is a relevant fact. 

(i) The question is, whether a given road is a public way. 

A statement by A, a deceased headman of the village, that the 
road was public, is a relevant fact. 

(j) The question is, what was the price of grain on a certain 
day in a particular market. A statement of the price, made by 
a deceased banya in the ordinary course of his business, is a 
relevant fact. 

(k) The question is, whether A, who is dead, was the father 
of B. 

A statement by A that B was his son, is a relevant fact. 

(l) The question is, what was the date of the birth of A. 

A letter from A’s deceased father to a friend, announcing the 
birth of A on a given day, is a relevant fact 1 . 

(m) The question is, whether, and when, A and B were married. 

An entry in a memorandum-book by (7, the deceased father 

of B, of his daughter’s marriage with A on a given date, is a 
relevant fact. 

(n) A sues B for a libel expressed in a painted caricature 
exposed in a shop window. The question is as to the similarity 
of the caricature and its libellous character. The remarks of a 
crowd of spectators on these points may be proved. 

of^erfain^ 33. Evidence given by a witness in a judicial proceeding, 
evidence or before any person authorised by law to take it 2 , is relevant 
for proving £ or p ur p 0se 0 f proving, in a subsequent judicial proceeding, 

1 But see 13 Cal. 42. ceeding coram woraywcfo’ce is not admis- 

a 3 Bom. 334, (British consul at sible under this section, 3 Mad. 48. 
Zanzibar). Evidence given in a pro- 
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or in a later stage of the same judicial proceeding, the truth in subse- 
of the facts which it states, when the witness is dead or'^^ 1 * 0 ’ 
cannot be found, or is incapable 1 of giving evidence, or is kept the truth 
out of the way by the adverse party, or if his presence cannot therein 
be obtained without an amount of delay or expense which, stated, 
under the circumstances of the case, the Court considers 
unreasonable 2 . 

Provided— 

that the proceeding was between the same parties or their 
representatives in interest 3 ; 

that the adverse party in the first proceeding had the right 
and opportunity to cross-examine 4 ; 

that the questions 6 in issue were substantially the same 0 in 
the first as in the second proceeding. 

Explanation . — A criminal trial or inquiry shall be deemed 
to be a proceeding between the prosecutor and the accused 
within the meaning of this section 


STATEMENTS MADE UNDER SPECIAL CIRCUMSTANCES . 

34. Entries in books of account, regularly kept, m the ”> 

course of business*, are relevant whenever they refer to a account 


1 temporarily or permanently, 6 Cal. 
774* 

a 21 Sufch. Cr. 56: 2 All. M : 6 
All. 224. 

3 14 Ben. Appx 3 : 15 Ben. 1; but 
see West & B. 1235, note (d). See 

also 12 Cal. 627. 

* 2 1 Suth. Cr. 1 2 : see see. 1 38 mtra. 

6 This does not mean 4 all the ques- 
tions,’ 3 Mad. 48, 5 B citin S Ta y L ® v * 
§ 467 : 4 If in a dispute respecting 
lands any fact comes directly in issue, 
the testimony given to that fact, is 
admissible to prove the same point 
in another action between the same 
parties or their privies, though the 
last suit relates to other lands. 


• 7 Cal. 4 2 * ... 

7 The explanation seems intended to 
do away with the objection that in 
criminal cases, the Crown is the prose- 
entor This section does not apply 
to the deposition of a witness in a 
former suit when the witness is him- 
self a defendant in the subsequent 


suit, and the deposition is sought to 
be used against him, not as evidence 
given between the parties, one of 
whom called him as a witness, but as 
a statement made by him, which 
would be evidence against him, 
whether he made it as a witness or 
on any other occasion, 14 Ben. 
Appendix 5, per Couch C. .B 

The reason for admitting the state- 
ments mentioned in secs. 32 and 33 is 
that in the cases in question no better 


mce is to be had. 
factions 34~38 deal with state- 
bs made under circumstances 
:h in themselves are a strong 
3n for believing the statements 
e true. In such cases there is 
Tally little use in calling the 
on by whom the statement was 
e Stephen, Evidence Aci , p. 12O. 
This means books entered up 
t day to day, or (as m banks) 
i hour to hour, as transactions 

place, 4 Bom. 5«3-5»4* U in ’ 
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when rele- matter into which the Court has to inquire *, but such statc- 
vant * ments shall not alone be sufficient evidence to charge any 
person with liability. 

Illustration. 

A sues B for Rs. 1,000, and shows entries in his account-books 
showing B to be indebted to him to this amount. The entries 
are relevant, but are not sufficient, without other evidence, to 
pFOve the debt. 


Relevancy 
of entry 
in public 
record, 
made in 
perfor- 
mance of 
duty. 


35. An entry in any public or other official book, register, 
or record 2 , stating a fact in issue or relevant fact, and made by 
a public servant in the discharge of his official duty, or by any 
other person in performance of a duty specially enjoined by 
the law of the country in which such book, register, or record 
is kept, is itself a relevant fact 3 -. 


Relevancy 30 . Statements of facts in issue 4 or relevant facts, made in 

ments in published maps or charts generally offered for public sale 5 , or 

maps, maps or plans made under the authority of Government °, 

charts, and 1 A . . . . . 

plans. as to matters usually represented or stated in such maps, 

charts, or plans 7 , are themselves relevant facts. 


eludes books containing entries not 
made by, or at the dictation of, one 
having personal knowledge of the 
truth of the facts stated, if they are 
regularly kept in course of business, 
1 Bom. 610. 

1 Such a book itself is not relevant 
to disprove an alleged transaction by 
the absence of any entry concerning 
it, 10 Cal. 1024, per Field J. 

a e. g. a decree, 9 Cal. 586, 590. 

3 Under this section a wajib-ul-arz 
regularly entered and kept in the 
Collector’s office and authenticated 
by the signatures of the officers who 
made it, is admissible t <5 prove a 
family custom of inheritance, L. R., 7 
I. A. 63: S. C., 5 Cal. 744. ‘A state- 
ment made by the survey officer that 
the name of this or that person was 
entered as occupant would be ad- 
missible if relevant, but it would not 
be admissible to prove the reasons 
for such an entry as facts in another 
case,’ 8 Bom. 547. Sec. 35 relates ‘to 
that class of cases where a public officer 
has to enter in a register or other 


book some actual fact, which is known 
to him ; as, for instance, the fact of a 
death or a marriage.’ But the entry by 
the Collector under the [Bengal Land 
Registration] Act of 1876 that any 
particular person is the proprietor of 
certain land, is only a statement that 
such person is entitled to the property: 
it is the record of a right, not of a fact, 
9 Cal. 434, 435, per Garth C.J.: see 
also 6 C. L. R. 139. 

4 See the definition supra, p. 851. 

5 2 Ben. 1 \ C. 139. 

0 for public purposes ? see 5 Cal. 
287 : 9 Cal. 741, as to sec. 83. But 
see also 10 Suth. Civ. R. 443 : 24 ibid. 
192, 410. In Ireland, Sugden C. ad- 
mitted the poor-law valuation as evi- 
dence of the value of land comprised 
in it ;.see Sioift v. Me Tier nan , 11 
Ir. Eq. Rep. 632. 

7 i. e. in the former class of maps, 
etc., the physical features , of the 
country : in the latter class, not only 
such features, but also boundaries of 
villages, estates, and (in Jchasrd 
maps) fields. 
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37. When the Court has to form an opinion as to the Relevancy 

existence of any fact of a public nature, any statement of it, to 

made in a recital contained in any Act of Parliament, or fact of 

in any Act of the Governor General of India in Council, or of ture) con- 
the Governors in Council of Madras or Bombay, or of the tame . d 111 

. ~ ^ t . certain 

Lieutenant-Governor m Council of Bengal, or 111 a notification Acta of 

of the Government appearing- in the Gazette of India, or in the “ ( ^ ca ‘ 

Gazette of any Local Government, or in any printed paper 

purporting- to be the London Gazette' or the Government Gazette 

of any colony or possession of the Queen, is a relevant fact* 

38. W hen the Court has to form an opinion as to a law of Relevancy 
any country, any statement of such law contained in a book 
purporting to be printed or published under the authority of to any law 
the Government of such country and to contain any such law, in p‘ w _ 
and any report of a ruling- of the Courts of such country Looks, 
contained in a book purporting* to be a report of such rulings, 

is relevant 1 . 


HOW MUCH OF A STATEMENT IS TO BE PROVED. 

39. When any statement of which evidence is given forms What evi- 
part of a longer statement, or of a- conversation or part of an I'llven when 
isolated document, or is contained in a document which forms statement 
part of a book, or of a connected series of letters or papers, com* 
evidence shall be given of so much and no more of the state- vereatmn, 

0 e document, 

ment, conversation, document, book, or series of letters or hook, or 
papers as the Court considers necessary in that particular case j^er 8 °or 
to the full understanding of the nature and effect of the state- papers, 
ment, and of the circumstances under which it was made. 

JUDGMENTS OF COURTS OF JUSTICE, WHEN RELEVANT. 

40. The existence of any judgment, order, or decree which Previous 
by law prevents any Court from taking cognisance of a suit j^vant^ 
or holding a trial, is a relevant fact when the question is to bar a 
whether such Court ought to take cognisance of such suit, or tria i 
to hold such trial 2 . 

1 As to presuming the genuineness intended to include all judgments 

of the books mentioned in this section, which by law operate to prevent a 
see sec. 84 infra. Court, whether civil or criminal, from 

2 This section * might have been taking cognisance of a suit, or trying 

more clearly worded; but it was any particular issue,’ 6 l 9 °> P er 
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Relevancy 41 . A final judgment, order, or decree of a competent Court, 
judgments 411 the exercise of probate matrimonial 2 , admiralty 3 or 
m probate insolvency 4 jurisdiction, which confers upon or takes away 
diction. from any person any legal character 5 , or which declares any 
person to be entitled to any such character, or to be entitled to 
any specific thing, not as against any specified person but 
absolutely, is relevant when the existence of any such legal 
character, or the title of any such person to any such thing, is 
relevant. 

Such judgment, order, or decree is conclusive proof 

that any legal character which it confers accrued at the 
time when such judgment, order, or decree came into opera- 
tion ; 

that any legal character, to which it declares any such 
person to be entitled, accrued to that person at the time when 
such judgment, order, or decree, declares it to have accrued to 
that person ; 

that any legal character which it takes away from any such 
person ceased at the time from which such judgment, order, or 
decree, declared that it had ceased or should cease ; 

and that any thing to which it declares any person to be so 
entitled was the property of that person at the time from 
which such judgment declares that it had been or should be 
his property 0 ; 

Relevancy 42. J udgments, orders, or decrees other than those mentioned 
and effect 

Garth C.J.; in other words, it admits Patent. 

all judgments inter partes which ,n Such e. g. as that of an executor, 
would operate as res judicatae in a 14 Cal. S75. 

second suit. 6 This section, founded on Sir B. 

1 SeeActsXof 1865, sec. 235 (supra, ' Peacock’s judgment in F. B. li. 662 
vol. 1 . p. 447); XXI of 1870; V of (S. C., 7 Sutli. Civ. It. 339), admits 
1881. Sec. 41 applies to probates of judgments in rent as evidence in 
Hindti wills granted before the passing all subsequent suits, where the ex- 
of the Hindu Wills Act, 14 Cal. 861 , istence of the right is in issue, 
875. whether between the same parties or 

a See Act IV of 1869, XV of 1865, not, 6 Cal. 191. The Judicial Com- 
XXI of x 866, III of 1872, and XV of mittee had held in 1871, that it 
1872. seemed extremely doubtful whether 

3 See 12 & 13 Vic. c. 96: 23 & 24 there existed in India (exclusive of 

Vic. c. 88, and the Letters Patent of the peculiar jurisdiction exercised by 
the High Court, 1865, sec. 32. the High Courts in matters of pro- 

4 See the Code of Civil Procedure, bate, prize, etc.) any ordinary Court 
chap, xx, and for the High Courts capable of giving a judgment in rem, 
11 & 12 Vic. c. 21 and the Letters 11 Ben. 247. 
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in section 41 , are relevant it they relate to matters of a 
public nature relevant to -the inquiry; but such judgments, 
orders, or decrees are not conclusive proof 1 of that which they 
state 2 3 . 

Ill us f rations. 

A sues B for trespass on his land. B alleges the existence of 
a public right of way over the land, which A denies. 

The existence of a decree in favour of the defendant, in a suit 
by A against C for a trespass on the same land, in which C alleged 
the existence of the same right of way, is relevant, but is not con- 
clusive proof that the right of way exists. 


of judg- 
ments, or- 
ders or 
decrees, 
other than 
these men- 
tioned in 
s. 41 . 


43. Judgments, orders, or decrees, other than those men- Judg- 
tioned in sections 40, 41, or 42, are irrelevant, unless the “lather 
existence of such judgment, order, or decree is a fact in issue, than those 

or is relevant under some other provision of this Act : h i n 8S> 

40-4 2 , 

] (lustrations. when re- 

(«) 4 and B separately sue C for a libel which reflects upon levant * 
each of them. C in each case says, that the matter alleged to he 
libellous is tiue, and the circumstances are such that it is pro- 
bably true in each case, or in neither. 

A obtains a decree against C for damages on the ground that C 
failed to make out his justification. The fact is irrelevant as 
between B and C. 


(b) A prosecutes B for adultery with C, A ’ s wife. 

B denies that C is A ’s wife, but the Court convicts B of adulteiy. 
Afterwards, C is prosecuted for bigamy in marrying B during 
A 's lifetime. C says that she never was A's wife. 

The judgment against B is irrelevant as against C. 

(c) prosecutes B for stealing a cow from him. B is con- 
victed. 

A, afterwaids, sues C for the cow, which B had sold to him 


1 See sec. 4, supra p. 8 5 3. 

2 Tliis section admits all judgments, 
not as res judieaiae, but as evidence, 
although they may not be between 
the same parties, provided they relate 
to matters of a public nature relevant 
to the enquiry, 6 Cal. 191 (where ‘ 43’ 
is misprinted for ‘ 42 ’). Sec. 42 does 
not appear to include judgments, etc., 
relating to general customs or rights, 
as to which see sec. 48. 

3 See sec. 13. The cases contem- 
plated by section 43 are those in 
which the fact of any particular 


judgment having been given is a 
matter to be proved. As, for 
instance, if A sued B for slander 
in saying that he had been con- 
victed of forgery, and B justified 
upon the ground that the alleged 
slander was true, the conviction of A 
for forgery would be a fact to be 
proved by B like any other fact in 
the case, and quite irrespective of 
whether A had been actually guilty, 
6 Cal. 192. As to proving the 
existence of a judgment, its date, or 
legal consequences, see sec. 76 infra. 


VOL. II. 


3 L 
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Fraud or 
collusion 
in obtain- 
ing judg- 
ment, or 
incompe- 
tency of 
Court, may 
be proved. 


Opinions 
of experts. 


before his conviction. As between A and C, the judgment against 
B is irrelevant. 

(d) A has obtained a decree for the possession of land against B. 
C , B ' s son, murders A in consequence.' 

The existence of the judgment is relevant, as showing motive 
for a crime. 

44 . Any party to a suit or other proceeding* may show that 
any judgment, order or decree which is relevant under section 
40, 41 or 42, and which lias been proved by the adverse party, 
was delivered by a Court not competent to deliver it 1 , or was 
obtained by 2 fraud or collusion 3 . 


OPINIONS OF THIRD PERSONS, WHEN RELEVANT. 

45 . When the Court has to form an opinion upon a point 
of foreign law 4 , or of science or art, or as to identity of hand- 
writing, the opinions upon that point of persons specially 
skilled in such foreign law, science, or art, or in questions as to 
identity of handwriting 5 * , are relevant facts. 

Such persons are called experts' 1 . 

lUuxtrationa. 

(a) The question is, whether the death of A was caused by 
poison. 

The opinions of experts as to the symptoms produced by the 
poison by which A is supposed to have died, are relevant 7 . 

(b) The question is, whether A, at the time of doing a certain 
act, was, by reason of unsound ness of mind, incapable of knowing 


1 See for illustrations 7 N. W. I'. 
99 anil 6 Bom. 703. 

8 As to fraud see Ph ilipson v. Earl 
of Egremont, 6 Q. B. 5X7, 605, 
and Royers v. Hadley , 2 H. & C. 247." 
As to the meaning of * fraud ’ see Act 
IX of 1S72, sec. 17. 

3 The language of this section is 

wide enough to allow a party to the 
suit in which the judgment was 
obtained, to aver that it was obtained 
by the fraud of his antagonist, though 
the judgment stands unreversed. It 
is also wide enough to allow a party 
to set up Ills own fraud or collusion in 
procuring the former judgment, 6 

Bom. 715, 716: per Latham .T. : see 

l- Suth. Civ. lL 1 56. 

* See see. 3S infra. 


3 The words as to handwriting were 
inserted by Act XVIII of 1872. They 
enable the High Courts to continue the 
useful practice of examining their in- 
terpreters and translators on questions 
of the genuineness of handwriting in 
the Native languages, especially in 
cases of comparison. 

6 Taylor, Ec. §§ 1418, 1419, 1421. 
They are only witnesses, not judges. 

7 The experts may be asked, what 
judgment they can form on the sub- 
ject, assuming the facts stated in 
evidence to be true, see 9 Cal. 455, 
or, in other words, to what cause they 
would attribute A’a death, assuming 
the symptoms attending it to have 
been correctly described ? 
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the nature of the act, or that lie was doing what was either wrong 
or contrary to law. 

The opinions of experts upon the question whether the symp- 
toms exhibited by A commonly show unsoundness of mind, and 
whether such ‘unsoundness of mind usually renders persons in- 
capable of knowing the nature of the acts which they do, or of 
knowing that what they do is either wrong or contrary to law, are 
relevant. 

. ( c ) The question is, whether a certain document was written by 

A . Another document is produced which is proved or admitted to 
have been written by A. 

The opinions of experts on the question whether the two docu- 
ments were written by the same person or by different persons, 
are relevant 1 . 


46 . Facts, not otherwise relevant, are relevant if they Facts 
support or are inconsistent with the opinions of experts, when hearing 

such opinions are relevant 2 . opinions of 

experts. 


1 llustrations. 


(а) The question is, whether A was poisoned by a certain 
poison. 

The fact that other persons, who were poisoned by that poison, 
exhibited certain symptoms which experts affirm or deny to be 
the symptoms of that poison, is relevant. 

(б) The question is, whether an obstruction to a harbour is 
caused by a certain sea-wall. 

The fact that other harbours similarly situated in other respects, 
but where there were no sea-walls, began to lie obstructed at about 
the same time, is relevant 3 . 


47 . When the Court lias to form an opinion as to the Opinion as 
person by whom any document was written or signed, the 
opinion of any person acquainted with the handwriting of the when rele- 
person by whom it is supposed to be written or signed that it vanfc ' 
was or was not written or signed by that person, is a relevant 
fact. 

Explanation . — A person is said to be acquainted with the 
handwriting of another person when lie has seen that person 
write, or when he has received documents purporting to be 
written by that person in answer to documents written by 
himself or under his authority and addressed to that person, or 


1 For more as to proof of hand- 3 as serving to elucidate the reason- 

writing, see secs. 47 and 73. ing of the experts, b'olkex v. Chadd, 3 

3 Taylor, Er. § 337. Doug. 157. 

3 1. 2 
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Opinion as 
to exist- 
ence of 
light or 
custom, 
when re- 
levant. 


Opinions 
as to 
usages, 
tenets, 
etc , when 
relevant. 


when, in the ordinary course of business, documents pur- 
porting to be written by that person have been habitually 
submitted to him. 

Illustration. * 

The question is, whether a given letter is in the handwriting 
of it, a merchant in London. 

B is a merchant in Calcutta, who has written letters addressed 
to A and received letters purporting to be written by him. C m 
is B's clerk, whose duty it was to examine and file B f s corre- 
spondence. D is B's broker, to whom B habitually submitted 
the letters purporting to be written by A for the purpose of 
advising with him thereon. 

The opinions of B , C, and D on the question whether the letter 
is in the handwriting of A are relevant, though neither/?, C, nor I) 
ever saw A write. 


48. When the Court has to form an opinion as to the 
existence of any general custom or right, the opinions, as 
to the existence of such custom or right, of persons who 
would be likely to know of its existence if it existed, are 
relevant h 

Explanation . — The expression ‘ general custom or right* 
includes customs or rights common to any considerable class 
of persons b 

Illustration. 

The right of the villagers of a particular village to use the 
water of a particular well is a general right within the meaning 
of this section. 

49. W hen the Court has to form an opinion as to — 

the usages and tenets of any body of men or family 1 * 3 , 

the constitution and government of any religious or 
charitable foundation 4 , or 

the meaning of words or terms used in particular districts 
pr by particular classes of people, 

the opinions of persons having special means of knowledge 
thereon, are relevant facts. 


1 As to the admissibility of a nut jib- 
id- arz under this section, see L. R., 7 
I. A. 63, (S. 0.) 5 Cal. 744, 754. 

a It also probably includes public 
customs or rights. 

. 5 See sec. 13 supra. 

4 When these are settled by deed 


(as, for instance, in the case of 
Pachiappa’s Charities, Madras), the 
deed would be the best evidence, and 
the opinions here mentioned ought 
not to be admitted, except when 
secondary evidence of the deed is 
admissible. 
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50 . When the Court has to form an opinion as to the Opinion on 
relationship of one person to another, the opinion, expressed ^iff'when 
by conduct, as to the existence of such relationship, of any relevant, 
person who, ps a member of the family or otherwise, has 
special means of knowledge on the subject, is a relevant fact : 

Provided that such opinion shall not be suilieient to prove a 
marriage in proceedings under the Indian Divorce Act 1 , or in 
prosecutions under sections 494, 495, 497 2 * , or 498 of the Indian 
Penal Oode : \ 


Illustrations. 

(а) The question is, whether A and B were married. 

The fact that they were usually received and treated by their 
friends as husband and wife, is relevant 4 . 

(б) The question is, whether A was the legitimate son of B. 
The fact that A was always treated as such by members of the 
family, is relevant. 


51 . Whenever the opinion of any living person is relevant, Grounds of 
the grounds on which such opinion is based are also relevant, ^j^re- 

T11 . lovant. 

J llustration. 

An expert may give an account of experiments performed by 
him for the purpose of forming his opinion 5 . 


CHARACTER WHEN RELEVANT. 

52 . In civil cases, the fact that the character of any person In civil 
concerned is such as to render probable or improbable any c j iaracter 
conduct imputed to him, is irrelevant, except in so far as such to prove 
character appears from facts otherwise relevant (; . irrelevant. 


1 Act IV of 1S69. 

3 See 5 All. 234. 

8 Taylor, §§ 172, 5 78. This section 
shows that, when marriage is an 
ingredient in an offence, as in bigamy, 
adultery, and the enticing of married 
women, the fact of the marriage 
must be strictly proved. 5 Cal. 566, 
overruling 8 Ben. Appx. 63. Other- 
wise in civil cases, Lyle v. Ell wood, 
L. R., 19 Eq, 98. 

V^jcept, apparently, in the pro- 
cewTOgs and prosecutions mentioned 
in the proviso. ‘ It is difficult, 1 says 
Mr. Mayne {Penal Code , p. 405), ‘ to 

see why the evidence of the alleged 


husband and wife themselves, if given 
with sufficient particularity as to 
time, place, and circumstances, and 
subject to cross-examination, should 
not be enough to prove a fact of 
which they might possibly be the only 
available witnesses, and as to which 
their evidence, if believed, is conclu- 
sive. 1 

5 He may also say that he acted 
on his opinion. See sec^. 8 and 1 1 
supra, and in England Stephenson v. 
the River Tyne, Impt.Commrs 17 W. 
R. 590. 

6 Taylor, §§ 354, 355. 
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In crimi- 
nal cased, 
good 

character 

relevant. 

Previous 
conviction 
relevant : 
not bad 
character 
except in 
reply. 


( haracter 
as affecting 
damages. 


53 . In criminal proceedings, the fact that the person 
accused is of a good character, is relevant l . 

54. Iff criminal proceedings, the fact that the accused 
person has been previously convicted of any offence- is 
relevant 3 ; but the fact that he has a bad character is 
irrelevant 4 , unless evidence has been given that he has a good 
character, in which case it becomes relevant ,r \ 

Explanation . This section does not apply to cases in 
which the bad character of any person is itself a fact in 
issue 

55 . In civil cases, the fact that the character of any person 
is such as to affect the amount of damages which he ought to 
receive, is relevant 7 . 

Explanation . — In sections 52, 53, 54, and 53, the word 
( character } includes both reputation and disposition; lmt 
evidence may he given only of general reputation and general 
disposition, and not of particular acts by which reputation or 
disposition were shown. 


1 Taylor, § 351. 

3 however dissimilar in character. 
Contrast 34 & 35 Vie. c. 1 1 2, s. 19, in 
eases of receiving stolen goods. 

3 See sec. 1 1 infra. 

4 6 Sutli. Cr. 7 2, col. 2 : 7 ibid. 
7, col. 2 : 8 ibid. 1 1, col. 2. 

5 See also sec. 155 as to cases of 
rape. 

Except under very special cir- 
cumstances, the proper object of using 
previous convictions is to determine 
the amount of punishment to be 
awarded should the prisoner be con- 
victed, 5 Cal. 768, and this was the 
view taken by the legislature in 


enacting the Code of Criminal Pro- 
cedure, s. 310. But see 14 Cal. 172, 
quoting the report of the Select 
Committee {Gazette of India , dune 
24, 1871, p. 239): ‘We permit evi- 
dence to he given of previous con- 
victions against a prisoner for Ike 
purpose of prejudicin'/ him. We do 
not see why he should not be pre- 
judiced by such evidence if it is true.’ 
As to evidence of previous con- 
victions and general character in 
Native Courts Martial, see Act V of 
1869, art. 1 1 7. 

7 See Taylor, § 359: Scott v. Samp- 
son, L. R., S Q. B. P. 491. 
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CHAPTER III. 


pacts which xi;i:i> not hi; proved. 


56. lnct of wliicli the ( 1 <>urt will take judicial notice Fact judi- 

need he proved. c / l Tv »«- 

1 tiocaMe. 

57 . The Court shall take judicial notice of the following Knot* of 

facts 1 "hid, 

( ‘oun must 

(1) All laws or rul(‘s havini>* tin* force of law now op tak<* jmli- 
hcretoiore in iorce, <>r heron I lor to he in force, in any part of 

Brit ish India 2 : 

(2) All public Acts passed <>r heron it or to he passed hy 
Parliament, and all local and personal Acts directed hy 
Parliament to lx* judicially noticed : 

(3) Articles of War ior Her Majesty’s Army or Navy: 

(4) The course of proceeding of Parliament and of the 
Councils for the purposes of making laws and regulations 
established under the Indian Councils Act ;! , or a 11 v other law 
for the time bein«* relating thereto: 

I'j'li/anafiou .— The word ‘ Parliament/ in clauses (2) and 
(4), includes 

1. The Parliament of the United Kingdom of Creat 
Britain and Ireland ; 

2. The Parliament, of (Ireat Britain; 

3. The Parliament of Kurland ; 

4. The Parliament of Scotland, and 
,5. The Parliament of Ireland : 


1 The list in far from complete; 

for instance, the Anglo-Indian Courts 
take judicial notice of the ordi- 
nary course of nature, the mean- 
ing of English words, and all other 
matters which they are directed hy 
any Act to notice, such as, in Bengal, 
lists of landholders who have not 
made road cess returns ''Ben. Act JX 
of iSSo, s. 19 ; in Madras, bye-laws 


framed hv the coininiKsioner of police 
Mad. Act III of 1862, h. 5); in 
Bombay, notification* in the (Tazette 
'Boin. Act X of 1 866, h, 4); in Oudh 
the list of talinjdarH and grantee* 
published hy the Chief CommiH*ioner 
Act I of 1869, *. ro). 

1 e. g. the Muhammadan ecclesias- 
tical law, 7 All. 461. 

’• 1 86 1, i.e, 24 k 25 Vic. c. 67. 
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(5) The accession and the sign manual of the Sovereign for 
the time being of the United Kingdom of Great Britain and 
Ireland : 

(6) All seals of which English Courts take judicial notice 1 : 
the seals of all the Courts 2 of British India, and of all Courts 
out of British India, established by the authority of the 
Governor General or any Local Government in Council : the 
seals of Courts of Admiralty and Maritime Jurisdiction and 
of notaries public, and all seals which any person is autho- 
rized to use by any Act of Parliament or other Act or 
Regulation having the force of law in British India : 

(7) The accession to office, names, titles, functions, and 
signatures of the persons filling for the time being any public 
office 3 in any part of British India, if the fact of their 
appointment to such office is notified in the Gazette of India, or 
in the official gazette of any Local Government 4 * : 

(8) The existence, title, and national flag of every State or 
Sovereign recognized by the British Crown 6 : 

(9) The divisions of time 0 , the geographical divisions of the 
world, and public festivals, fasts, and holidays notified in the 
official Gazette 7 : 

(10) The territories under the dominion of the British 
Crown : 

(11) The commencement, continuance, and termination of 
hostilities between the British Crown and any other State or 
body of persons : 

(12) The names of the members and officers of the Court, 
and of their deputies and subordinate officers and assistants, 
and also of all officers acting in execution of its process, and of 
all advocates, attorneys, proctors, vakils, pleaders, and other 
persons authorized by law to appear or act before it 8 : 

(13) The rule of the road on land or at sea. 

In all these cases, and also on all matters of public history, 


1 Taylor, § 6. 

8 see sec. 3 supra, p. 851,. and 14 
Cal. 176. 

3 Act V of 1883, s. 37, cl. (2). 

4 1 Ben. 0 . Cr. 27 (Justices of the 

Peace) : Ind. Jur. N. S. 106 : 4 Ben. 

O. J. 51 (jailor). 


5 The Courts also take judicial 
notice of the wow-recognition of 
foreign states, Code of Civil Pro- 
cedure, s. 431, supra p. 636. 

6 This includes the Native eras. 

7 of any Local Government? 

8 See Act XV ill of 1879. 
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literature, science, or art, the Court may resort for its aid 
to appropriate books or documents of reference 1 . 

If the Court is called upon by any person to take judicial 
notice of any fact, it may refuse to do so, unless and until 
such person produces any such book or document as it may 
consider necessary to enable it to do so 2 . 

58 . No fact need be proved in any proceeding which the F?i.cts ad- 
parties thereto or their agents agree to admit at the hearing 3 , nee(1 not 
or which, before the hearing 3 , they agree to admit by any be proved, 
writing under their hands, or which by any rule of pleading 
in force at the time they are deemed to have admitted by 
their pleadings 4 : Provided that the Court may, in its 
discretion, require the facts admitted to be proved otherwise 
than by such admissions 6 . 


CHAPTER IV. 


OP ORAL EVIDENCE. 


59 . All facts, except the contents of documents, may be p roo fof 

proved bv oral evidence 6 . fac , 9 ^ 

1 J • oral e vi- 

GO. Oral evidence must 7 , in all cases whatever, be direct ; dence - 

1 hat IS to say dence must 

If it refers to a fact which could be seen, it 8 must be the be direct, 
evidence of a witness who says lie saw it 9 ; 

If it refers to a fact which could be heard, it 8 must be the 
evidence of a witness who says he heard it 9 ; 


* See, for instance, 12 Moo. I. A. 
39S (sworn translations of Sanskrit 
works on adoption): 10 Cal. 140 
(Taylor’s Medical Jurisprudence ) : 7 
Ben. 70 (Harington’s Analysis'). 

2 T "an Omeron v. Do-wick , 2 

Campb. 44. 

3 i.e.when there are more hearings 
than one, the final hearing. Thus 
where A sues to eject B for non-pay- 
ment of rent, and B at the first hearing 
orally asserts payment in full, at the 
final hearing no evidence of title or 
tenancy need be offered. 


4 5 Bom. 143 ; query, what ‘rule of 
pleading ’ is referred to ? 

5 See more as to admissions, sec. 
3 1 * 

6 See Ben. F. B. R. 3 (adjustment 
of accounts) : 1 All. 442 (part-pay- 
ment of mortgage debt). 

7 This imposes a duty on the Court 
to exclude all oral evidence that is 
not ‘ direct,’ whether the party against 
whom it is tendered objects or not. 

8 i.e. the oral evidence. 

9 i.e. the fact deposed to, 12 Ben. Ap- 
pendix, iS, 19. 
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If it refers to a fact which could be perceived by any 
other sense or in any other manner, it 1 must be the evidence 
of a witness who says he perceived it 2 by that sense or in that 
manner ; 

If it refers to an opinion or to the grounds on which 
that opinion is held, it 1 must be the evidence of the person 
who holds that opinion on those grounds : 

Provided that the opinions of experts expressed in any 
treatise commonly offered for sale 3 , and the grounds on which 
such opinions are held, may be proved by the production 
of such treatises if the author is dead or cannot be found, 
or has become incapable of giving evidence, or cannot be 
called as a witness without an amount of delay or expense 
which the Court regards as unreasonable : 

Provided also that, if oral evidence refers to the existence 
or condition of any material thing other than a document, the 
Court may, if it thinks fit, require the production of such 
material thing for its inspection. 


CHAPTER V. 

OF DOCUMENTARY EVIDENCE. 

61. The contents of documents may be proved either 
by primary or by secondary evidence. 

62. Primary evidence means the document itself produced 
for the inspection of the Court. 

Explanation I . — Where a document is executed in several 
parts, each part is primary evidence of the document : 

Where a document is executed in counterpart, each counter- 
part being executed by one or some of the parties only, each 
counterpart is primary evidence as against the parties 
executing it 4 . 

Explanation II . — Where a number of documents are all 
made by one uniform process, as in the case of printing, 

1 i. e. the oral evidence. see sec. 104 infra. 

2 i.e. the fact deposed to, 12 Ben. 4 and secondary evidence as against 

Appendix, 18, 19. the other parties, sec. 63, cl. (4). 

3 As to the burden of proving this, 
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lithography, or photography, each is primary evidence of the 
contents of the rest; but where they are all copies of a 
common original, they are not primary evidence of the 
contents of the original. 

Illustration . 

A person is shown to have been in possession of a number of 
placards, all printed at one time from one original. Any one of 
the placards is primary evidence of the contents of any other, 
but no one of them is primary evidence of the contents of the 
original 1 . 

63 . Secondary evidence means and includes — 

(1) Certified copies given under the provisions hereinafter 
contained 2 ; 

(2) Copies made from the original by mechanical processes 
which in themselves insure the accuracy of the copy, and 
copies compared with such copies ; 

(3) Copies made from or compared with the original ; 

(4) Counterparts of documents as against the parties who 
did not execute them 3 ; 

(5) Oral accounts of the contents of a document given 
by some person who has himself seen it 4 . 

Illustrations . 

(a) A photograph of an original is secondary evidence of its 
contents, though the two have not been compared, if it is proved 
that the thing photographed was the original. 

(b) A copy compared with a copy of a letter made by a copying 
machine is secondary evidence of the contents of the letter, if it is 
shown that the copy made by the copying machine was made from 
the original. 

(c) A copy transcribed from a copy, but afterwards compared 
with the original, is secondary evidence; but the copy not so 
compared is not secondary evidence of the original, although the 
copy from which it was transcribed was compared with the original. 

(d) Neither an oral account of a copy compared with the 
original, nor an oral account of a photograph or machine-copy of 
the original, is secondary evidence of the original. 

64 . Documents must be proved by primary evidence except 
in the cases hereinafter mentioned. 

1 R. v. Watson , 32 Howell’s S. T. 3 Munn v. Godbohl, 3 Bing. 292. 

82-86. 4 i.e. the original document, 7 Bom. 

2 Sec. 76. As to presuming correct- 139. 

ness of certified copies, see sec. 79. 
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65 . Secondary evidence may be given 1 of the exist- 
ence, condition, or contents of a document 2 in the following 
cases : — 


(a) When the original is shown or appears to be in the 
possession or power 

of the person against whom the document is sought to be 
proved, or 

of any person out of reach of, or not subject to 3 , the 
process of the Court, or 

of any person legally bound to produce it, 
and when, after the notice mentioned in section 66, such 
person does not produce it 4 ; 

(Jj) When the existence, condition, or contents of the original 
have been proved to be admitted in writing by the person 
against whom it is proved or by his representative in interest ; 

(c) When the original lias been destroyed or lost 5 , or when 
the party offering evidence of its contents cannot, for any 
other reason not arising from his own default or neglect, 
produce it in reasonable time 6 ; 

(1 d ) When the original is of such a nature as not to be easily 
moveable 7 ; 

( e ) When the original is a public document within the 
meaning of section 74 ; 

(f) When the original is a document of which a certified 


1 in criminal as well as in civil 

proceedings, and see 14 Cal. 486. 

3 i.e. a document admissible in 
evidence. If it is inadmissible in 
consequence of not being registered 
(6 Mad. 1 1 7) or not being properly 
stamped, secondary evidence cannot 
be given of its existence, etc. 

3 This seems intended to include 
the case of a person not legally bound 
to produce the document, who refuses 
to produce it : Miles v. Oddy, 6 C. &P. 
732 : Mar stony . Downes, 1 A.&E. 31. 

4 This seems to mean : * When 

any person in whose possession or 
power the original may be, after re- 

ceiving the notice (if any) required by 
sec. 66, does not produce such original/ 
see It. v. Wat *on, 2 T. R. 201. 

There need be no evidence of refusal 


to produce, 9 Cal. 944. 

5 7 Cal. 98. The destruction 
or loss may be proved by the 
admission of the party or his pleader, 
It. v. Haworth , 4 C. & P. 254. 

6 22 Suth. Civ. R. 303 : 5 Cal. 886 : 
7 Cal. 98. The rule in the Limitation 
Act, sec. 19, as to acknowledgments is 
an exception to this clause. 

7 Mortimer v.M c Callan, 6 M. & W. 
68, where Lord Abinger mentioned a 
case in which a libel was written on 
the wall of a jail, and the writer was 
convicted on mere proof of his hand- 
writing. The case where the original 
is in a country from which it is not 
permitted to be removed (Alivon v. 
Farnival, 1 C. M. & R. 277, 291) is 
not provided for, unless perhaps by 
the latter part of clause (c*). 
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copy is permitted by this Act, or by any other law in force 1 in 
British India 2 , to be given in evidence ; 

(g) When the originals consist of numerous accounts or 
other documents which cannot conveniently be examined in 
court, and the fact to be proved is the general rc suit of the 
whole collection 3 . 

In cases (a), ( c ), and ( d) i any secondary evidence of the 
contents of the document is admissible 4 . 

In case ( l ), the written admission is admissible. 

In case ( e ) or (/), a certified copy of the document, but no 
other kind of secondary evidence 5 , is admissible. 

In case (< g ), evidence may be given as to the general result 
of the documents by any person who has examined them, and 
who is skilled in the examination of such documents. 

66* Secondary evidence of the contents 6 of the documents Rules as tc 
referred to in section 65, clause («), shall not be given unless 
the party proposing to give such secondary evidence has 
previously given to the party 7 in whose possession or power 
the document is, or to his attorney or pleader, such notice to 
produce it as is prescribed by law 8 ; and if no notice is pre- 
scribed by law, then such notice as the Court considers 
reasonable under the circumstances of the case : 

Provided that such notice shall not be required in order to 
render secondary evidence admissible in any of the following 
cases, or in any other case in which the Court thinks fit to 
dispense with it 9 : — 

(1) When the document to be proved is itself a notice; 

(2) When, from the nature of the case, the adverse party 
must know that he will be required to produce it 10 ; 

1 for the time being. mitted. See also 5 Cal. 568. 

2 See e.g. the Registration Act, 6 not, apparently, of the existence 

III of 1877, sec. 57. or condition. 

3 See the Code of Civil Procedure, 7 This means not only adversary 

sec. 394, supra p.625. Roberts v, in the cause, but also stranger ‘legally 

Doxon , 1 Peake, 116. bound to produce’ the document, sec. 

4 These words are not controlled by 65, cl. (a), and see Field, 426 . 

the penultimate clause of sec. 66, 5 8 See Code of Civil Procedure, 

Cal. 573. sec. 131. 

5 This rule does not apply when 9 i.e. the notice. 

the original has been lost or destroyed, 10 e.g. in trover for a bond, see How 
6 Mad. 80, where an uncertified v. Hall , 14 East, 274; Tayl. § 452. 
copy of a destroyed plaint was ad- 
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(3) When .it appears or is proved that the adverse party 
has obtained possession of the original by fraud or force ; 

(4) When the adverse party or his agent has the original in 
court 1 ; 

(5) When the adverse party or his agent has admitted the 
loss of the document ; 

(6) When the person in possession of the document is out of 
reach of, or not subject to, the process of the Court 2 . 

67 . If a document is alleged to be signed or to have been 
written wholly or in part by any person, the signature or the 
handwriting of so much of the document as is alleged to be in 
that person's handwriting must be proved 3 to be in his hand- 
writing. 

68. If a document is required by law 4 to be attested, it 
shall not be used as evidence until one attesting witness at 
least has been called for the purpose of proving its execution, 
if there be an attesting witness alive, and subject to the 
process of the Court and capable of giving evidence 5 . 

69 . If no such attesting witness can be found, or if the 
document purports to have been executed in the United King- 
dom 6 , it must be proved that the attestation of one attesting 
witness at least is in his handwriting 7 , and that the signature 
of the person executing the document is in the handwriting of 
that person. 

70 . The admission of a party to an attested document of 
its execution 8 by himself shall be sufficient proof of its 


1 Dwyer v. Collins, 7 Ex. 639. 

2 9 Cal. 939 : 2 Mad. 295, 301. If 
a document is in the custody of the 
person who desires to use it as evi- 
dence, nothing in sec. 66 relieves him 
from producing it, 4 All. 406, 410. 

3 See sec. 47 supra, and sec. 73 
infra. See also 12 Ben. Appx. 18, 
where Markby J. held that sec. 67 
did not require direct evidence of the 
handwriting of the person alleged to 
have signed to be given by some one 
who saw the signature affixed. Nor 
does it require the writer of the docu- 
ment to be examined as a witness or 


the subscribing witnesses to be pro- 
duced, 21 Suth. Civ. It. 429. As 
to the proper questions regarding 
signature, see 23 Suth. Civ. R. 391. 

4 i.e. by some statute, act, or regula- 
tion. 

5 But see sec. 90, infra, as to docu- 
ments thirty years old. 

6 of Great Britain and Ireland. 

7 In the case of a marksman, this 
would probably be held to include his 
mark. 

8 Sec. 22 and sec. 65, cl. (b) relate 
to admissions as to the contents of a 
document. 
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execution as against him, though it be a document required by party to 

i i i . n attested 

law to be attested. document. 


71. If the attesting witness denies or does not recollect the Proof when 

execution of the document, its execution may be proved by ^tness^ 

other evidence. denies the 

execution. 

72. An attested document not required by law to be Attested 
attested may be proved as if it was unattested. 


73. In order to ascertain whether a signature, writing, or 
seal is that of the person by whom it purports to have been Com- 
written or made, any signature, writing, or seal admitted or 
proved 1 to the satisfaction of the Court to have been written or etc., with 
made by that person may be compared 2 3 with the one which admitted 
is to be proved, although that signature, writing, or seal has or proved, 
not been produced or proved for any other purpose. 

The Court may direct any person present in court to write 
any words or figures for the purpose of enabling* the Court to 
compare the words or figures so written with any words or 
figures alleged to have been written by such person. 


Public Documents. 

74. The following documents are public documents 8 : — Public 

documents. 

1 . Documents forming the acts, or records of the acts — 

(i) of the sovereign authority, 

(ii) of official bodies and tribunals, and 

(iii) of public officers, legislative, judicial, and executive 4 , 
whether of British India, or of any other part of Her Majesty's 
dominions, or of a foreign country. 

2. Public records kept in British India of private documents 5 . 


1 1 Mad. H. C. 167 : 21 Suth. Civ. 
R. 6. 

2 by a witness (sec. 47) or by the 
Court, and in criminal as well as in 
civil cases. 

3 Ananumatipatra is not a ‘public 
document,’ 14 Cal. 486; S. C. L. R., 
14 I. A. 71. 

* Clause (iii) seems to include the 
records of Magistrates and J ustices of 

the Peace acting in their administra- 
tive as well as their judicial capacity. 
It includes letters between district 


authorities, 23 Suth. Civ. R. 272, and a 
jamabandi prepared by a Deputy Col- 
lector while engaged in the settlement 
of land under Ben. Reg. VII of 1 8 2 2, 4 
Cal. 79 (secus Field 435) ; but not a 
certificate of the Board of Trade, 5 
Cal. 568 ; nor Government measure- 
ment chitthAs produced from the col- 
lectorate, 7 Cal. 76. 

5 e.g. of original wills (Succession 
Act, sec. 255, supra vol. I. p. 456), or 
registered documents (Act III of 
1877, sec. 57, infra). 
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75. All other documents are private. 

76. Every public officer having* the custody of a public 
document, which any person has a right to inspect l , shall give 
that person on demand a copy of it on payment of the legal 
fees therefor, together with a certificate written at the foot of 
such copy that it is a true copy of such document or part 
thereof, as the case may be, and such certificate shall be dated 
and subscribed by such officer with his name and his official 
title, and shall be sealed, whenever such officer is authorized 
by law to make use of a seal ; and such copies so certified shall 
be called certified copies 2 . 

Explanation . — Any officer who, by the ordinary course of 
official duty, is authorized to deliver such copies, shall be 
deemed to have the custody of such documents within the 
meaning* of this section. 

77. Such certified copies may be produced in proof of the 
contents of the public documents or parts of the public 
documents of which they purport to be copies 3 . 

78. The following public documents may be proved as 
follows : — 

(1) Acts, orders, or notifications of the Executive Govern- 
ment of British India in any of its departments, or of any Loc al 
Government or any department of any Local Government, 

by the records of the departments, certified by the heads of 
those departments respectively, 

or by any document purporting to be printed by order of any 
such Government : 

(2) The proceedings of the Legislatures 4 , 


1 See Taylor, § 1483. The chief 
public documents referred to in sec. 

76 are the register of British ships, 

Act X of 1841, sec. 4 ; the register of 
copyright in books published in 

India (Act XX of 1847, sec. 3) ; log- 
books (Act I of 1859, secs. 103-108); 
the declarations of the keepers of 
printing presses and of the printers 
and publishers of periodicals (Act 
XXV of 1867, sec. 6) ; marriage 
registers (Act XV of 1872, secs. 79, 
80) ; the books of the Administrator 


General (Act II of 1874, sec. 43); 
registers directed by the Registration 
Act III of 1877; registers and docu- 
ments kept by the registrar of joint 
stock companies (Act VI of 1882. 
sec. 220, cl. (e )) ; registers prepared 
under the Oudh Land-revenue Act 
XVII of 1876, sec. 67. 

2 L. R., 14 I. A. 71. 

3 The certified copy of a plaint was 
admitted in 10 Ben. Appx. 31. 

4 established under the Indian 
Councils Act, 1861. 
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by the journals of those bodies respectively, or by published 
Acts or abstracts, or by copies purporting* to be printed by 
order of Government : 

(3) Proclamations, orders, or regulations issued by Her 
Majesty or by the Privy Council, or by any department of 
Her Majesty's Government, 

by copies or extracts contained in the London Gazette , or 
purporting to be printed by the Queen's Printer 1 : 

(4) The acts of the Executive or the proceedings of the 
legislature of a foreign country, 

by journals published by their authority, or commonly 
received in that country as such, or by a copy certified under 
the seal of the country or sovereign, or by a recognition 
thereof in some public Act of the Governor General of India 
in Council : 

(5) The proceedings of a municipal body in British India, 

by a copy of such proceedings, certified by the legal keeper 

thereof, or by a printed book purporting to be published by the 
authority of such body : 

(6) Public documents of any other class in a foreign 
country, 

by the original, or by a copy certified by the legal keeper 
thereof, with a certificate under the seal of a notary public, 
or of a British Consul or diplomatic agent, that the copy is duly 
certified by the officer having the legal custody of the original, 
and upon proof of the character of the document according to 
the law of the foreign country. 

Presumptions as to Documents. 

79 . The Court shall presume 2 every document 3 purporting Presump- 
to be a certificate 4 , certified copy, or other document, which is genuine? 
by law declared to be admissible as evidence of any particular ness of 
fact, and which purports to be duly certified by any officer in copies. 
British India, or by any officer in any Native State in alliance 
with Her Majesty, who is duly authorized thereto by the 

1 And see the Documentary Evi- sealed) the seal, 
dence Act, 186S (31 Vic. c. 37). 4 See the Registration Act (III of 

3 sec. 4, p. 853, supra. 1877) sec. 60, and the Code of Criminal 

3 includingthe signature and (where Procedure, secs. 467, 473, 51 1. 

VOL. II. 3 M 
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Governor General in Council, to be genuine 1 : Provided that 
such document is substantially in the form and purports to he 
executed in the manner directed by law in that behalf. 

The Court shall also presume that any ollicer by whom any 
document purports to he signed or certified held, when he 
signed it, the official character which he claims in such paper. 

80 . W henever any document is produced before any Court, 
purporting to he a record or memorandum of the evidence, or 
of any part of the evidence, given by a witness in a judicial 
proceeding or before any officer authorized by law to take such 
evidence, or to he a statement or confession by any prisoner or 
accused person, taken in accordance with law 2 3 , and purporting 
to he signed by any Judge or Magistrate, or by any such 
ollicer as aforesaid, the Court shall presume — 

that the document is genuine : that any statements as to 
the circumstances under which it was taken, purporting to be 
made by the person signing it, are true, and that such evidence, 
statement, or confession was duly taken :5 . 

81 . The Court shall presume the genuineness of every 
document purporting to he the London ( iazefte , or the Gazette 
of India , or the Government Gazette of any Local Govern- 
ment, or of any colony, dependency, or possession of the 
British Crown, or to he a newspaper or journal, or to be a copy 
of a private Act of Parliament printed by the Queen's Printer, 
and of every document purporting to he a document directed 
by any law to he kept by any person, if such document is kept 
substantially in the form required by law and is produced 
from proper custody 4 . 


1 This only enacts, ns regards copies 
of documents recorded in Collectors, 
or Magistrates’ kachhahrfs, that the 
copy iseoireet and that the original 
exists in the archives. Such copies are 
no evidence of the genuineness or 
authenticity of the originals, or of 
the facts to which they relate. 

,J See 6 Cal. 762 : 8 Cal. 616 ; and 
Bee. 91 infra. 

3 This does not render the deposi- 
tion of an accused person admissible 

in evidence rgain-t him in a subse- 


quent proceeding, without proof that 
he was the deponent, 11 Cal. 580. 
But the Magistrate is not expressly 
required to attest depositions in the 
presence of the accused. Such attes- 
tation therefore does not fall within 
the scope of the presumption provided 
for by sec. 80, and if required for any 
special purpose, such as that of sec. 
509 of the Code, must be established 
aliunde, 9 All. 721, note ;i }. 

4 As to * proper custody ’ see the 
explanation to sec. 90 infra. 
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82. When any document is produced before any Court, 
purporting to be a document which, by the law in force for 
the time being* in England or Ireland would be admissible 
in proof of any particular in any Court of justice in England 
or Ireland, without proof of the seal or stamp or signature 
authenticating it, or of the judicial or ollicial character 
claimed by the person by whom it purports to be signed, the 
Court shall presume that such seal, stamp, or signature is 
genuine, and that the person signing it held, at the time when 
he signed it, the judicial or ollicial character which he claims, 
and the document shall be admissible for the same purpose 
for which it would be admissible in England or Ireland. 

83- The Court shall presume that maps or plans purporting 
to be made by the authority of Government 2 were so made, 
and are accurate 3 ; but maps or plans made for the purposes of 
any cause 4 must be proved to be accurate. 


Presump- 
tion as to 
document 
admissible 
in England 
without 
proof of 
seal or sig- 
nature. 
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thority of 
Govern- 
ment. 


84. The Court shall presume the genuineness of every Collections 
book purporting to be printed or published under the authority Sports oV^ 
of the Government of any country, and to contain any of the decisions, 
laws of that country, 

and of every book purporting to contain reports of decisions 
of the Courts of such country 5 . 


85. The Court shall presume that every document pur- JWers-of- 
porting to be a power-of-attorney, and to have been executed ,lU " 1 ,lL y- 
before, and authenticated by, a notary public, or any Court, 

Judge, Magistrate, British Consul or Vice-Consul, or repre- 
sentative of Her Majesty or of the Government of India, was 
so executed and authenticated. 


1 See 8 & 9 Vic. c. 1 1 3 : 1 4 & 1 5 
Vic. e. 99, sec. 9 : 18 & 19 Vie. c. 42, 
sec. 3 : 33 & 34 Vic. c. 52. 

3 This applies to thuqhust maps, 22 
Suth. Civ. It. 5 19, but not to chit t has 
made by Government for its private 
use, 9 Cal. 741, nor to a map pre- 
pared by an officer of government, 
while in charge of a khds mahdl of 
which Government is in jxisaession 
merely as a private proprietor. Such 
maps may be admissible under sec. 1 3, 

5 Cal. 287. The presumption under 
tliis section 83 is in no way affected 

3 M 


by the fact that the map or plan has 
been superseded by a later map or 
plan made under the authority of 
Government, 3 Cal. 822. As to maps, 
see also sec. 87 and sec. 90. 

3 as to drawing and correctness of 
measurement, not as to boundaries 
according to the rights of parties, 25 
Suth. Civ. R. 179. 

4 Some such words as ‘ or other pro- 
ceeding civil or criminal ’ seem wanted 
here. 

5 See sec. 38 supra. 


2 
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86. The Court may presume that any document purporting 
to be a certified copy of any judicial record of any country not 
forming part of Her Majesty's dominions is genuine and 
accurate, if the document purports to be certified in any 
manner which is certified by any representative of Her 
Majesty or of the Government of India resident in such 
country 1 to be the manner commonly in use in that country 
for the certification of copies of judicial records 2 . 

87 . The Court may presume that any book to which it may 
refer for information on matters of public or general interest, 
and that any published map or chart, the statements of which 
are relevant facts, and which is produced for its inspection, 
was written and published by the person, and at the time and 
place, by whom or at which it purports to have been written 
or published 3 . 

88 . The Court may presume that a message, forwarded 
from a telegraph office to the person to whom such message 
purports to be addressed, corresponds with a message delivered 
for transmission at the office from which the message purports 
to be sent; but the Court shall not make any presumption as 
to the person by whom such message was delivered for trans- 
mission. 

89 - The Court shall presume 4 that every document, called 
for and not produced after notice to produce, was attested, 
stamped 5 , and executed in the manner required by law 6 . 

90 . Where any document, purporting or proved to be 


1 Where, as in Kuch Bihitr, there 
is no such representative, see 14 Cal. 
546. 

2 See sec. 78, cl. (6), and sec. 82, 

3 See sec. 3 6. 

4 See sec. 4. 

6 Closmadeuc v. Caret , 18 C. B. 44. 
The Act ignores the case where the 
document is shown to have remained 
unstamped for some time after its ex- 
ecution. In such case the party who 
relies on the instrument must prove it 
to have been duly stamped, Marine 

Investment Co. v. Ifaviside, L. R., 


5 E. & I. App. 624. The Act con- 
tains no rule as to when alterations 
and interlineations shall be pre- 
sumed to have been made (a) in the 
case of a will, ( b ) in the case of other 
documents. In case (a) they are 
presumed to have been made after 
the execution of the will, Simmons v. 
Itadall , 1 Sim. N. S. 136. Incase ( l ) 
they are presumed to have been so 
made that the making would not be 
an offence, Gordons case , Dearsl. 
8c P. 592, per Jervis C.J. 

6 See sec. 66 supra and sec. 164 infra. 
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thirty years old l , is produced 2 from any custody which the Documents 
Court in the particular case considers proper, the Court may 3 yearfold 
presume that the signature and every other part of such 
document, which purports to be in the handwriting of any 
particular person, is in that person's handwriting, and, in the 
case of a document executed or attested, that it was duly 
executed and attested by the persons by whom it purports to 
be executed and attested 4 . 

Explanation . — Documents are said to be in proper custody if Proper 
they are in the place in which, and under the care of the custod y- 
person with whom, they would naturally be 5 ; but no custody 
is improper if it is proved to have had a legitimate origin, or 
if the circumstances of the particular case are such as to render 
such an origin probable fi . 

This explanation applies also to section 81. 

Illustrations . 

(a) A has been in possession of landed property for a long 
time. He produces from his custody deeds relating to the land 
showing his titles to it. The custody is proper. 

( b ) A produces deeds relating to landed property of which 
lie is the mortgagee. The mortgagor is in possession. The 
custody is proper. 

(c) A, a connection of B, produces deeds relating to lands 
in 7 i’s possession, which were deposited with him by B for 
safe custody. The custody is proper. 


1 6 C. L. R. 135. 

'* 5 Cal. 8S7, where Wilson J. held 
that the explanation of the section was 
not limited to cases in which the docu- 
ment is actually produced in Court. 

8 It is not bound to presume, 6 Cal. 

211; and this section requires great 
care in its application, so common is 
the practice of forging documents years 
before they are intended to be used as 
evidence. Nothing can be easier than 
for an unscrupulous person who is 

wrongfully in possession of property 
and wants to make out a title to it, to 
forge a deed in his own favour more 
than thirty years old, and then produce 
it himself in court and say that, because 
he is in possession of the land, he must 
needs be the proper custodian of the 
deed, and so relieve himself from the 
necessity of proving its execution, 11 
Cal. 541, 542, per Garth C.J. See 


also 3 Ben. A. C. J. 258 : 3 Cal. 557. 

4 See Tayl. § 598 : 4 Bom. H. C. 
A, C. J. 60: 5 ibid. 135: 6 ibid. 
90: n Bom. 89, 98. But when a 
document more than thirty years old 
purports to be signed by an agent on 
behalf of a principal, there is no pre- 
sumption as to the agent’s authority, 
3 Cal. 557 : 6 Cal. 209. 

5 The ‘ custody ’ of course is matter 
to be established by evidence, 10 Suth. 
Civ. R. 1 : 1* ibid. 472 : 21 ibid. 45 : 
24 ibid. 428, col. 2. But the mere fact 
that a document is filed by a party to 
a suit is sometimes accepted by the 
provincial courts as sufficient to show 
the previous custody, and thus fictitious 
documents are introduced without any 
one having incurred the responsibility 
of pledging his oath to the genuineness. 

6 2 Ben. P. C. 85: 5 Cal. 918. 
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CHAPTER VI. 

OF THE EXCLUSION OF ORAL BY DOCUMENTARY EVIDENCE. 

Evidence 91 . When the terms of a contract, or of a grant, or of any 

of terms of 0 th er disposition of property, have been reduced 1 to the form 
contracts 1 1 1 J . 

etc. re- of a document, and in all cases in which any matter is required 

fonn of° h y law to be reduced to the form of a document 2 , no evidence 

document, shall be given in proof of the terms of such contract, grant, or 
other disposition of property, or of such matter, except the 
document itself, or secondary evidence of its contents in cases 
in which secondary evidence is admissible under the provisions 
hereinbefore contained 3 . 

Exception L — When a public officer is required by law to be 
appointed in writing, and when it is shown that any particular 
person has acted as such officer, the writing by which he is 
appointed need not be proved 4 . 

Exception II. — Wills admitted to probate in British India 
may be proved by the probate 5 . 

Explanation I . — This section applies equally to cases in 
which the contracts, grants, or dispositions of property referred 
to are contained in one document, and to cases in which they 
are contained in more documents than one. 

Explanation II. — Where there are more originals than one, 
one original only need be proved. 

Explanation III — The statement, in any document whatever, 
of a fact other than the facts referred to in this section, shall 
not preclude the admission of oral evidence as to the same 
fact. 

1 by, or by consent of, the parties, Cal. 256 : but see 10 Macl. 94, 96. 
Tayl. § 401 : 2 Bom. 635 : 9 All. 356. The existence of an instrument where- 

2 as in the case of depositions (supra, by A relinquishes to his landlord 7 ? 
pp. 190, 1 91); judgments in criminal liis right of occupying certain land, and 
cases f supra, p. 194) ; judgments and requests B to register the land in the 
decrees in civil cases (supra, pp. 540, name of A's vendee C, does not ex- 
541) ; wills, certain mortgages, leases, elude oral evidence of the transaction 
and gifts (vol. I, supra, pp. 358, 775, between A and ( 7 , 2 Mad. 1 1 7. 

801, 810). An informal confession is inadmis- 

3 But the existence of a promissory Bible, even though no objection be 

note does not preclude the payee from made to its reception, 10 Bom. H. C. 

resorting to his original consideration 497. 

and giving evidence of an oral ad- 1 Taylor, § 171. 

mission of the debt, 4 All. 135 : 7 5 8 Ben. 219. 
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Illustrations. 

(а) If a contract be contained in several letters, all the letters 
in which it is contained must be proved. 

(б) If a contract is contained in a bill of exchange, the bill of 
exchange must be proved. 

(c) If a bill of exchange is drawn in a set of three, one only 
need be proved. 

(d) A contracts, in writing, with B, for the delivery of indigo 
upon certain terms. The contract mentions the fact that B had 
paid A the price of other indigo contracted for verbally on another 
occasion. 

Oral evidence is offered that no payment was made for the other 
indigo. The evidence is admissible. 

(c) A gives B a receipt for money paid by B. 

Oral evidence is offered of the payment. 

The evidence is admissible. 

92. When the terms of any such contract, grant, or other Exclusion 
disposition of property, or any matter required by law to be ^ ^ ence 
reduced to the form of a document, have been proved ac- agreement, 
cording to the last section, no evidence of any oral agreement 
or statement shall be admitted, as between the parties to any 
such instrument or their representatives in interest, for the 
purpose of contradicting, varying T , adding to, or subtracting 
from, its terms 1 2 : 

Proviso ( 1 ). — Any fact may be proved which would invali- 
date any document 3 , or which would entitle any person to 


1 9 All. 392. 

2 1 Bom. 333 : 5 Cal. 300 : 6 Cal. 

337 (where Garth C.J. thought that 
sec. 92 applied only where upon 
the face of it the written instrument 
appears to contain the whole con- 
tract): 11 Bom. 644. Sections 91 and 
92 contain with slight modifications 
the rule of the English common law. 
But when subsequently dealing with 
the equitable jurisdiction of the Courts 
the legislature has shown the clearest 
intention to relax the provisions of 
those sections, so as to bring them 
into conformity with the practice of 
the Court of Chancery. Thus the 
Specific Relief Act, sec. 26, clause (c), 
would enable a defendant in a suit for 
specific relief to prove an oral agree- 
ment for reconveyance, in bar of the 
plaintiff’s conveyance, 4 Bom. 607, 


and see vol. I of this work, p. 969, 
note 1. It has, accordingly, been held 
that section 92 does not exclude evi- 
dence of subsequent conduct and 
surrounding circumstances in order to 
show (as against a person fraudulently 
claiming to be an absolute purchaser) 
that a document purporting to be 
a conveyance is really a mortgage 
deed, 9 Cal. 900: 4 Bom. 594. Nor 
does it prevent a party to a contract 
from showing that there was no con- 
sideration, or that the consideration 
differed from that described in the 
contract, 3 Bom. 159. But in a prose- 
cution under the Penal Code, sec. 
492, the effect of sec. 92 of the Evi- 
dence Act is to preclude a charge for 
breach of any stipulation not contained 
in the writing. 

3 or any part of it. 
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any decree or order relating thereto 1 ; such as fraud 2 * , in- 
timidation :i , illegality 4 , want of due execution, want of 
capacity 5 in any contracting party, want 6 or failure of con- 
sideration 7 , or mistake in fact or law . 

Proviso (2). — The existence of any separate oral agreement 
as to any matter on which a document is silent, and which is 
not inconsistent with its terms, may be proved 8 * . In con- 
sidering whether or not this proviso applies, the Court shall 
have regard to the degree of formality of the document. 

Proviso (3). — The existence of any separate oral agreement, 
constituting a condition precedent to the attaching of any 
obligation 0 under any such contract, grant, or disposition of 
property, may be proved 1 0 . 

Proviso (4). — The existence of any distinct subsequent oral 
agreement to rescind or modify any such contract, grant, or 
disposition of property, may be proved, except in cases in 
which such contract, grant, or disposition of property is by 
law required to be in writing, or has been registered according 


1 See illustrations (d) and (e). 

a See the Contract Act, secs. 14, 17, 

and 19; see also 9 Cal. 528, follow- 

ing 4 Bom. 594, and dissenting from 

5 Cal. 300. In 1 Bom. 333 the Court 
held that the fraud here mentioned 
must be fraud contemporaneous with, 
and not subsequent to, the making of the 

document. And in 6 Cal. 338, Garth 
C.J. held that proviso (1) applied to 
cases where evidence is admitted to 
show that a contract is void or void- 
able, or subject to reformation upon 
the ground of fraud, duress, illegality, 

etc. in its inception ; and not to cases 

where the agreement being in itself 

perfectly valid and free from any 

taint of that kind, one of the parties 
attempts to make a fraudulent use of 
it, as against the other. But in 4 
Bom. 608, M. Melvill J, seemed to 
think that the proviso was large 
enough to let in evidence of such 
subsequent conduct as, in the view 
of a Court of Equity, would amount 
to fraud, and would entitle a grantor 
to a decree restraining the grantee 
from proceeding on his document. 


:: See Contract Act, sec. 15, and 
Succession Act, sec. 48. 

4 See Contract Act, sees. 23, 24. A 
void contract (e. g. a wager, Contract 
Act, sec. 30) is not illegal within the 
meaning of this proviso. 

5 See Contract Act, secs: 11 & 12. 
c A draws a bill of exchange on If , 

and B accepts it. B may show that 
he had no consideration for the bill, 
and that he accepted it for the accom- 
modation of A, or some other party, 
3 Cal. 184. 

7 See Contract Act, sec. 25 : 1 1 
Cal. 486. 

8 Morgan v. Griffith , L. It., 6 Ex. 
70 : Bindley v. Lacey , 17 C.B. N. S. 
578, Taylor, § 1135. 

9 i. e. ‘ any obligation whatever 
under the con tract, not some particular 
obligation which the contract may 
contain/ 6 Cal. 433, per Garth C.J.; 7 
Mad. 22. See JPym v. Campbell , 6 E. 
& B. 370: Wallis v. Littell , 1 1 C. B. 
N. S. 369. 

10 Taylor, on Evidence , § 1135 : 
6 Cal. 435 : 1 Mad. H. C. 457. 
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to the law in force for the time being* as to the registration of 
documents 1 2 . 

Proviso (5). — Any usage or custom by which incidents not 
expressly mentioned in any contract are usually annexed to 
contracts of that description, may be proved : Provided that 
the annexing of such incident would not be repugnant to, or 
inconsistent with, the express terms of the contract 

Proviso (6). — Any fact may be proved which shows in what 
manner the language of a document is related to existing 
facts 3 . 

Illustrations. 

(a) A policy of insurance is effected on goods ‘in ships from 
Calcutta to London.’ The goods are shipped in a particular ship 
which is lost. The fact that that particular ship was orally 
excepted from the policy, cannot be proved 4 . 

(i b ) A agrees absolutely in writing to pay B Rs. 1,000 on the 
first March 1873. The fact that, at the same time, an oral agree- 
ment was made that the money should not be paid till the thirty- 
first March, cannot he proved. 

( c ) A11 estate, called ‘the Rampur tea estate/ is sold by a deed 
which contains a map of the property sold. The fact that land 
not included in the map had always been regarded as part of 
the estate and was meant to pass by the deed, cannot be proved 5 . 

(d) A enters into a written contract with B to work certain 
mines, the property of B, upon certain terms. A was induced 
to do so by a misrepresentation of J 5 ’s as to their value. The fact 
may he proved. 

(e) A institutes a suit against B for the specific performance 
of a contract, and also prays that the contract may he reformed 
as to one of its provisions, as that provision was inserted in it 
by mistake. A may prove that such a mistake was made as 
would by law entitle him to have the contract reformed 6 . 

(/) A orders goods of A by a letter in which nothing is said as 
to the time of payment, and accepts the goods on delivery. B sues 


1 2 Bom. 547 : 11 Bom. 47 : 5 Mad. 
8 : see Qoss v. Lord Nugent , 5 B. & 
Ad. 58, 65. 

2 Wiggles worth v. Dalliaon , 1 

Smith, L. C. 9th ed. pp. 569-603 : 
Johnson v. Raglton , L. R., 7 Q. B. D. 
438. 

3 Thus (to quote two of Mr. Field’s 
illustrations) if a man agree in writ- 
ing to purchase ‘the Rilmpur estate ’ or 

« Mr. Smith’s house in Calcutta/ with- 

out further words of description, oral 

evidence alone can show the parti- 


cular thing intended. 

The rule laid down in sec. 92 is 
taken almost verbatim from Taylor 
on Evidence (1st ed.) § 813 [= § 
1132 of the 8th ed.], and the excep- 
tions which follow in the several 
provisoes are discussed in §§ 816 to 
841 [= §§ 1135-1160 of the 8th ed.] 
of the same work, 6 Cal. 338. 

4 Weston v. Ernes, 1 Tau. 115. 

5 liartonv. Dawes, 10 C.B. 261—265- 

6 Story, Eq. Jhr. secs. 153-162. See 
the Specific Relief Act, sec. 34. 



906 


THE EVIDENCE ACT. 


Exclusion 
of evidence 
to explain 
or amend 
ambiguous 
document. 


Exclusion 
of evidence 
against ap- 
plication of 
document 
to existing 
facts. 


Evidence 
as to docu- 
ment un- 
meaning in 
reference to 
existing 
facts. 


A for the price. A may show that the goods were supplied on 
credit for a term still unexpired. 

(g) A sells B a horse and verbally warrants him sound. A gives 
B a paper in these words : ‘ Bought of A a horse for Rs. 500/ 
B may prove the verbal warranty. 

(h) A hires lodgings of B , and gives B a card on which is 
written — ‘ Rooms, Rs. 200, a month/ A may prove a verbal 
agreement that these terms were to include partial board. 

A hires lodgings of B for a year, and a regularly stamped 
agreement, drawn up by an attorney, is made between them. It 
is silent on the subject of hoard. A may not prove that board 
was included in the terms verbally. 

(i) A applies to B for a debt due to A by sending a receipt for 
the money. B keeps the receipt and does not send the money. 
I11 a suit for the amount, A may prove this. 

(j) A and B make a contract in writing to take effect upon the 
happening of a certain contingency. The writing is left with B, 
who sues A upon it. A may show the circumstances under which 
it was delivered. 

93 . When the language used in a document is, on its face, 
ambiguous or defective, evidence may not be given of facts 
which would show its meaning or supply its defects. 

Illustrations. 

(a) A agrees, in writing, to sell a horse to B for ‘ Rs. 1,000, or 
Rs. 1.500/ 

Evidence cannot be given to show which price was to be given. 

(b) A deed contains blanks. Evidence cannot be given of facts 
which would show how they were meant to be filled 1 . 

94 . When language used in a document is plain in itself, 
and when it applies accurately to existing facts, evidence may 
not be given to show that it was not meant to apply to such 
facts. 

Illustration. 

A sells to 7>, by deed, ‘my estate at Ram pur containing too 
bighns/ A has an estate at Rampur containing 100 bigh&s. Evi- 
dence may not he given of the fact that the estate meant to be sold 
was one situated at a different place and of a different size 2 . 

95 . When language used in a document is plain in itself, 
but is unmeaning in reference to existing facts, evidence may 
be given to show that it was used in a peculiar sense. 

1 So if by will A leaves a legacy to that, in a policy of insurance, the 

, Baylisv. A.G. 2 Atk. 239. But word ‘ boats ’ means boats not slung 

see Be Bacon's Will , L. B., 31 Ch. on the outside of the ship on the 
Div. 460. quarter, Blackett v. Royal Ejchamje 

2 So evidence may not be given Assurance Co., 2 C . & J. 244. 
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Illustration, 

A sells to 7 ?, by deed, ‘my house in Calcutta.’ 

A had no house in Calcutta, hut it appears that he had a house 
at Howrah, of which B had been in possession since the execution 
of the deed. 

These facts may he proved to show that the deed related to 
the house at Howrah. 


96. When the facts arc such that the language used might Evidence 
have been meant to apply to any one, and could not have Hatton of 11 " 
been meant to apply to more than one, of several persons or language 
things, evidence may be given of facts which show which of a])p ] y t( ‘ 
those persons or things it was intended to apply to. several ^ °* 

Illustration s. persons, 

(a) A agrees to sell to 7 ?, for Hs. 1,000, ‘my white horse.’ A 
has two white horses. Evidence may he given of facts which show 
which of them was meant. 

(1 b ) A agrees to accompany B to Haidarabad. Evidence may he 
given of facts showing whether Haidarabad in the Dekkhan or 
Haidarabad in Sindh was meant. 


97. When the language used applies partly to one set of 
existing facts, and partly to another set of existing facts, but 
the whole of it does not apply correctly to either, evidence 
may be given to show of which of the two it was meant to 
apply. 

Illustration. 

A agrees to sell to B ‘my land at X in the occupation of Y,' 
A has land at X, hut not in the occupation of Y, and he has land 
in the occupation of f r , hut it is not at A r . Evidence may he 
given of facts showing which he meant to sell. 


Evidence 
as to appli- 
cation of 
language to 
one of two 
sets of 
facts, to 
neither of 
which the 
whole cor- 
rectly ap- 
plies. 


98. Evidence may be given to show the meaning of Evidence 
illegible or not commonly intelligible characters, of foreign, ™g° 0 f 1Can 
obsolete, technical, local, and provincial expressions, of abbrevia- 
tions and of words used in a peculiar sense. etc. 


Illustration. 

A, a sculptor, agrees to sell to B ‘all my mods.’ A has both 
models and modelling tools. Evidence may be given to show 
which he meant to sell 1 . 


1 Goblet v. Beechey , 3 Sim. 24, an 
illustration curiously inappropriate to 
India. One racy of the soil is given 
by Mr. Field, p. 478 : A grant by 
a R.ipC is ‘dated 25th Ph;Ugun in the 

year sixteen.' The meaning of the 


words italicised may be shown by 
reference to another grant signed by 
the same officer, from which it appears 
that ‘ the year thirty-seven ’ means 
the 37 th year of the RAjL 



908 


THE EVIDENCE ACT. 


Who may 
give evi- 
dence of 
agreement 
varying 
terms of 
document. 


Saving of 
Succession 
Act as 
to wills. 


99 . Persons who are not parties to a document, or their 
representatives in interest, may give evidence of any facts 
tending to show a contemporaneous agreement varying the 
terms of the document. 

Illustration, 

A and B make a contract in writing that B shall sell A certain 
cotton, to be paid for on delivery. At the same time they make 
an oral agreement that three months’ credit shall be given to A, 
This could not be shown as between A and A, but it might be 
shown by G, if it affected his interests. 

100 . Nothing in this chapter contained shall be taken to 
affect any of the provisions of the Indian Succession Act 
(X of 1865) as to the construction of wills 1 . 


1 Act X of 1865, secs. 61-98. 
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PART III. 

PRODUCTION AND EFFECT OF EVIDENCE. 

CHAPTER YU. 

OF THE BURDEN OF PROOF. 

101 . Whoever desires any Court to give judgment as to Burden of 
any legal right or liability dependent on the existence of P roof# 
facts which lie asserts, must prove that those facts exist *. 

When a person is bound to prove the existence of any fact, 
it is said that the burden of proof lies on that person. 

Illustrations . 

(a) A desires a Court to give judgment that B shall be punished 
for a crime which A says B has committed. 

A must prove that B has committed the crime. 

(b) A desires a Court to give judgment that he is entitled to 
certain land in the possession of 7i, by reason of facts which he 
asserts, and which B denies, to be true. 

A must prove the existence of those facts. 

102 . The burden of proof in a suit or proceeding lies on On whom 
that person who would fail if no evidence at all were given on 
either side 1 2 . 

Illustrations. 

(a) A sues B for land of which B is in possession, and which, 
as A asserts, was left to A by the will of (7, B' s father. 

If no evidence were given on either side, B would be entitled 
to retain his possession. 

Therefore the burden of proof is on A. 

(b) A sues B for the money due on a bond. 

The execution of the bond is admitted, but B says that it was 
obtained by fraud, which A denies. 

If no evidence were given on either side, A would succeed, as 
the bond is not disputed and the fraud is not proved. 

Therefore the burden of proof is on B. 

1 His right or liability may also suggested by Amos v. Hughes , i Moo. 

flfsrifin U nn t.lio nnn.ovifltonrta fn ^ St* * 11 T * ' 
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Durden of 
proof as to 
particular 
fact. 


Burden of 
proving 
fact to be 
proved to 
make evi- 
dence ad- 
missible. 


Burden of 

proving 

that case 

of accused 

comes 

within 

exceptions. 


103 . The burden of proof as to any particular fact lies on 
that person who wishes the Court to believe in its existence, 
unless it is provided by any law that the proof of that fact 
shall lie on any particular person h 

Illustration . 

(a) A prosecutes B for theft, and wishes the Court to believe 
that B admitted the theft to C . A must prove the admission. 

B wishes the Court to believe that, at the time in question, 
he was elsewhere, lie must prove it. 

104 . The burden of proving any fact necessary to be 
proved in order to enable any person to give evidence of any 
other fact is on the person who wishes to give such evidence. 

Illustrations . 

(a) A wishes to prove a dying declaration by B. A must prove 
B ' s death. 

(b) A wishes to prove, by secondary evidence, the contents of a 
lost document. 

A must prove that the document has been lost 1 2 . 

105 . When a person is accused of any offence, the burden 
of proving the existence of circumstances bringing the case 
within any of the General Exceptions in the Indian Penal 
Code 3 , or within any special exception or proviso contained in 
any other part of the same Code 4 , or in any law defining the 
offence, is upon him, and the Court shall presume 5 the absence 
of such circumstances 6 . 

Illustrations. 

(a) A, accused of murder, alleges that, by reason of unsoundness 
of mind, he did not know the nature of the act. 

The burden of proof is on A. 

(b) A , accused of murder, alleges that, by grave and sudden 
provocation, he was deprived of the power of self-control. 

The burden of proof is on A . 

(c) Section 325 of the Indian Penal Code provides that, whoever, 


1 See, for example, the Succession 
Act, sec. 19, and the Code of Criminal 
Procedure, sec. 44, supra, p. 76 ; in 
England, see Taylor, §§ 372, 373. 

,J unless the opposite party admit 
the loss. 

3 Chap. IV, and supra, vol. I, pp. 
115-126. 

4 If therefore A is accused of taking 


coining tools out of a mint without 
lawful authority (Penal Code, sec. 
245) the burden of proving such 
authority is on A. So if A is accused 
of defamation, the burden of proving 
that he comes within the exceptions in 
the Penal Code, sec. 499, is on A. 

5 Sec. 4, supra p. 853. 

6 4 Cal. 127. 
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except in the case provided for by section 335, voluntarily causes 
grievous hurt, shall be subject to certain punishments. 

A is charged with voluntary causing grievous hurt under section 

32 5 - 

The burden of proving the circumstances bringing the case under 
section 335 lies on A. 


106 . When any fact is especially within the knowledge of Burden of 
any person, the burden of proving* that fact is upon him. factespe- 

Illustrations . withm 

(a) When a person does an act with some intention other than knowledge, 
that which the character and circumstances of the act suggest, the 
burden of proving that intention is upon him. 

(1 b ) A is charged with travelling on a railway without a ticket. 

The burden of proving that he had a ticket is 011 him 1 * . 


107 . W lien the question is whether a man is alive or dead, Death of 
and it is shown that he was alive within thirty years, the to 
burden of proving* that he is dead is on the person who liave livecl 

0 within 30 

alarms it . years. 

108 . Provided that when the question is whether a man is Thatperson 

is alive 

alive or dead, and it is proved that he has not been heard of w i 10 has 
for seven years by those who would naturally have heard of 
him if he had been alive, the burden of proving* that he is for 7 
alive is shifted to the person who affirms it 3 . years. 


1 So when A hires a horse which 

when delivered to him was sound, 
but when returned was foundered, the 
burden of proving how the horse was 
foundered lies on A, Collins v. Ben- 
net , cited in 9 All. 406. So in a suit 
against a zamindar to recover the sale 
of a patni tenure on the ground of 
non- service of the notice required by 
Ben. Iteg. VIII of 1819, sec. 8, cl. (2), 
the burden of proving service lies on 
the zamindar, 21 Sutli. Civ. It. 397. 
So in cases between mortgagor and 
mortgagee, where there is no evidence 
as to the amount of the debt, as the 
mortgagee would naturally have the 
mortgage deed, it lies upon him to 
prove that such amount is larger than 
that stated by the mortgagor, L. It., 

3 I. A. 85 : 5 All. 186. So in a 
suit to enforce a right of preemption, 
in which the plaintiff impugns the 
correctness of the price stated in the 


instrument of sale, very slight evidence 
is ordinarily sufficient to establish a 
primd facie case in his favour, and 
when such case is established, it rests 
upon the defendants, vendor and 
vendee, to prove that the price was 
larger than that stated by the pre- 
emptor, 5 All. 184, 187. 

The Act should have here laid down 
some rule as to the duty of the party 
offering in evidence an instrument 
which, on its production, appears to 
have been altered, see Taylor, §§ 
1819-1821, and 1 Moo. I. A. 420: 
9 ibid. 1. 

2 8 All. 614. 

3 Taylor, § 200 : 2 All. 625 : 8 All. 
614: 11 Bom. 433. The rule of Mu- 
hammadan law that a missing person is 
to be regarded as alive till the lapse of 
90 years from the date of his birth is a 
rule of evidence, and is superseded by 
this section, 7 All. 297. Ini All. 53 the 
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Relation of 109 . When the question is whether persons are partners, 
landlord landlord all( l tenant, or principal and agent, and it has been 
and tenant, shown that they have been acting as such, the burden of 
and agent, proving that they do not stand, or have ceased to stand, to 
each other in those relationships respectively, is on the person 
who affirms it l . 


Burden of 110 . When the question is whether any person is owner of 
ownership 0 anything of which he is shown to be in possession, the burden 
of proving that he is not the owner is on the person who 
affirms that he is not the owner 2 . V 


Proof of HI. Where there is a question as to the good faith of a 

fn°transac- transaction between parties, one of whom stands to the other 

tions where in a position 3 of active confidence, the burden of proving the 

iTm^k- good faith of the transaction is on the party who is in a 

tion of position of active confidence 4 . 
active con- 1 

fidence. Illustrations. 


(a) The good faith of a sale by a client to an attorney is in 
question in a suit brought by the client. The burden of proving 
the good faith of the transaction is on the attorney. 

(b) The good faith of a sale by a son just come of age to a father 
is in question in a suit brought by the son. The burden of 
proving the good faith of the transaction is on the father. 


Birth dur- H2. The fact that any person was born during the con- 
ldageTcon- tinuance of a valid marriage between his mother and any 
elusive man, or within two hundred and eighty days after its dissolu- 
legiUmacy. tion, the mother remaining unmarried, shall be conclusive 
proof that he is the legitimate son of that man, unless it 
can be shown that the paities to the marriage had no 


V 

Court seemed to hold that thell indulaw 
as to presumption of death (as to which 
see West and B. 676, note e) would 
still apply in administration suits. 

1 4 Cal. 317. 

2 i.e. possession is primd facie 
evidence of a complete title, 9 
Bom. 140. An illustration of thiB 
section is afforded by a case in 6 
N.W. P. 36, where A was in possession 
of certain land, and B alleged that A 
was not in possession as owner of the 
full proletary right, but (as the re- 


presentative of a mortgagee) having a 
qualified right. The burden of prov- 
ing this qualification was held to lie 
on B. See also 10 Moo. I. A. 528. 
As to the burden of proving a mort- 
gage of shares alleged to be sold, 
see 1 All. 194. 

a i. e. a laicful relation, see 17 a r- 
greave v. Brevard, 6 Ir. Eq. Rep. N . S. 
278, where the parties were paramour 
and adulteress. 

4 11 Moo. I. A. 551 : Story, Eq. Jur. 
secs. 307 etseq. : Taylor, § 151 et seq. 
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access to each other at any time when he could have been 
begotten \ 

113 . A notification in the Gazette of India that any portion Proof of 
of British territory has been ceded to any Native State, territoryf' 
Prince or Bailer, shall be conclusive proof that a valid cession 
of such territory took place at the date mentioned in such 
notification 2 . 


114 . The Court 3 may presume the existence of any fact Court may 

which it thinks likely to have happened, regard being had to existence 

the common course of natural events, human conduct, and certain 

. , , facts. 

public and private business, in’ their relation to the facts of the 
particular case 4 . 

Illustrations. 

The Court may presume — 

(a) That a man who is in possession of stolen goods soon after 
the theft is either the thief or has received the goods knowing them 
to he stolen, unless he can account for his possession 5 * . 

( b ) That an accomplice is unworthy of credit, unless he is corro- 
borated in material particulars ( \ 

(c) That a bill of exchange, accepted or endorsed, was accepted 
or endorsed for good consideration 7 . 

(d) That a thing or state of things which has been shown to he 
in existence within a jDeriod shorter than that within which such 
things or states of things usually cease to exist, is still in existence 8 . 

(<?) That judicial and official acts have been regularity performed 9 . 


1 3 Moo. I. A. 245, 259. If, 
therefore, the question is, whether A 
is the legitimate son of B by C, his 
wife, evidence to show that B was 
impotent, or that, during the cohabi- 
tation of B with C, she committed 
adultery with D, is not admissible. 
The latter part of the section seems to 
require qualification, Regard should 
be had to the physical condition of the 
husband, and the proof should not be 
conclusive if the circumstances of the 
access were such as to render it im- 
probable that sexual intercourse took 
place when the access occurred. 

2 The Governor General in Council, 

being precluded by 24 & 25 Vic. c. 

67, sec. 22, from legislating directly as 

to the sovereignty or dominion of the 

Crown over any part of its territories 

in India, or as to the allegiance of 

P>ritish subjects, could not by any 

VOL. II. 3 


legislative Act purporting to make a 
notification in the Government Gazette 
conclusive evidence of a cession of 
territory, exclude inquiry as to the 
nature and lawfulness of the cession, 
L. R., 3 I. A. 152, 153 (S.C., 1 Bom. 
367, 461), per Lord Selborne ; and 
see 10 Bom. H. (L 3 7 an d 2 All. 1. 

3 This does nofiBclude the jury. 

4 9 All. 690; but see 13 Cal. 197. 

5 23 Suth. Cr. It. 16, col. 2. 

e Sec. 133 infra, and see per Pea- 
cock C.J., Ben. F. B. 459. i Material 
particulars’ seem to mean matters 
directly connecting the prisoner with 
the offence, 5 Suth. Cr. R. 18. 

7 See ActXXVI of 1881, sec. 118, 
cl. (a). 

8 9 Cal. 744, 802. 

9 Taylor, §§ 143-147. But sec. 
1 1 4 does not direct the Court to 
presume the existence of facts likely 

X 
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(/) That the common coarse of business has been followed in 
particular cases. 

(g) That evidence which could be and is not produced would, if 
produced, be unfavourable to the person who withholds it \ 

(h) That if a man refuses to answer a question which he is not 
compelled to answer by law, the answer, if given, would be 
unfavourable to him. 

(i) That when a document creating an obligation is in the 
hands of the obligor, the obligation has been discharged 2 . 

But the Court shall also have regard to such facts as the 
following, in considering whether such maxims do or do not apply 
to the particular case before it : — 

As to illustration (a) — A shop-keeper has in his till a marked 
rupee soon after it was stolen, and cannot account for its posses- 
sion specifically, but is continually receiving rupees in the course of 
his business : 

As to illustration ( b)—A , a person of the highest character, 
is tried for causing a man’s death by an act of negligence in 
arranging certain machinery. B, a person of equally good char- 
acter, who also took part in the arrangement, describes precisely 
what was done, and admits and explains the common carelessness 
of A and himself: 

As to illustration (£>)— A crime is committed by several persons. 
A, B, and C, three of the criminals, are captured on the spot and 
kept aj)art from each other. Each gives an account of the crime 
implicating D, and the accounts corroborate each other in such 
a manner as to render previous concert highly improbable : 

As to illustration (c) — A, the drawer of a bill of exchange, 
was a man of business. B, the acceptor, was a young and ignorant 
person, completely under A \s influence : 

As to illustration ( d ) — It is proved that a river ran in a certain 
course five years ago, but it is known that there have been floods 
since that time which might change its course : 

As to illustration ( e ) — A judicial act, the regularity of which is 
in question, was performed under exceptional circumstances : 

As to illustration (/) — The question is, whether a letter was 


to have happened, such as the regular 
performance of judicial acts; it 
leaves the Court free to make the 
presumption or not, according to its 
discretion, 9 All. 721, where Edge 
C. J. refused to act on the presumption 
that the requirements of the Criminal 
Procedure Code, sec. 509, had been 
complied with. 

1 7 All. 738, 745; Tayl. §§ 116, 
555 * 7 2 9 - 

2 5 Ben. 619 : 1 Bom. 295 : Taylor, § 
1 78. Many other presumptions are re- 


cognised both in India and in England, 
such as e.g. the presumption that a 
debt is satisfied unless the contrary is 
shown by the creditor, 11 Moo. I. A. 
633 : the presumption that the rent 
due in former years has been paid, 
when a receipt is produced for the 
rent due last year (1 Suth. Civ. K. 
274) : the presumption as to en- 
croachments made by a tenant (22 
Suth. Civ. R. 246). As to presumptions 
peculiar to India, see above, pp. 835, 
836. 
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received. It is shown to have been posted, but the usual course of 
the post was interrupted by disturbances : 

As to illustration (g) — A man refuses to produce a document 
which would bear on a contract of small importance on which he is 
sued, but which might also injure the feelings and reputation of 
his family : 

As to illustration (h ) — A man refuses to answer a question 
which he is not compelled by law to answer, but the answer to it 
might cause loss to him in matters unconnected with the matter in 
relation to which it is asked : 

As to illustration (i ) — A bond is in possession of the obligor, 
but the circumstances of the case are such that he may have 
stolen it. 


CHAPTER VIII. 


ESTOPPEL \ 


115 . When one person lias by his declaration 1 2 , act 3 , or Estoppel. 
omission 4 , intentionally 5 caused or permitted another person 
to believe a thing* to be true and to act upon such belief 0 , 


1 i. e. what English lawyers call 
estoppel in pais. As to estoppel 
by matter of record, sec supra, secs. 
40-44. As to estoppels by deed in 
India, see 20 Suth. Civ. It. 353 : 1 
Ben. 0 . C. 37 : 2 Mad. H. C. 17^. 
Statutory estoppels by words or con- 
duct will be found in the Contract 
Act, secs. 237, 245, 246. 

a Eor instances of estoppel by de- 
claration, see 14 Moo. I. A. 203 : 
L. It., 1 I. A. 144: 24 Suth. Civ. It. 
83-4 : 8 Cal. 455 : 1 All. 267 (agree- 
ment not to appeal) : 11 Ben. 144 
(relinquishment by Crown of claim to 
bastard’s assets). 

8 For instances of estoppel by con- 
duct, see 9 Suth. Civ. R. 593-4 : 10 
ibid. 185:11 Ben.Appx. 29: and many 
other cases of bendmt transactions : 6 
All. 24 (fraudulent sale by trustee) : 
1 Agra, 71 (fictitious sale to evade 
revenue process). A large collection 
will be found in Field’s Evidence , pp. 

5 79-5 86 - 

4 For instances of estoppel by 


omission, see 3 Ben. A. C. J. 407 and 
1 Bom. 314. The case of Young v. 
Grote , 4 Bing. 454 (where a husband 
left with his wife blank cheques ready 
signed), is a good English illustration 
of estoppel by negligence. 

5 4 Cal. 787. The expression * in- 
tentionally ’ was substituted for 
* wilfully ’ in the rule stated in Pick- 
ard v. Sears , 6 A. & E. 469, and 
explained in Freeman v. Cooke, 2 
Ex. 654, and Cornish v. Abington , 
7 H. & N. 549, apparently in order 
to exclude from the operation of the 
rule cases to which it might have been 
applied in India if expressed in the 
terms used by the English Courts, 
7 Mad. 8. See ibid. 1 10 and 2 All. 809. 
As to constructive fraud, 1 All. 306. 

6 The altering of his position by 
the person pleading estoppel is an es- 
sential part of the rule, 7 All. 515. 
Sec. 1 15 implies that no declaration, 
act, or omission will amount to an 
estoppel, unless it has caused the 
person whom it concerns to alter his 
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neither he nor his representative 1 shall be allowed, in any suit 
or proceeding between himself and such person or his repre- 
sentative l , to deny the truth of that thing. 

Illustration . 

A intentionally and falsely leads B to believe that certain land 
belongs to A, and thereby induces B to buy and pay for it. 

The land afterwards becomes the property of A , and A seeks to 
set aside the sale on the ground that, at the time of the sale, he had 
no title. He must not be allowed to prove his want of title 2 . 

Estoppel or HQ. No tenant of immoveable property, or person claiming 
’ through such tenant, shall, during the continuance of the 
tenancy, be permitted to deny that the landlord of such tenant 
. had, at the beginning of the tenancy 3 , a title to such immovc- 
and of li- able property 4 ; and no person who came upon any immoveable 
person in P ro pe r ty by the license of the person in possession thereof, 
possession. s h a ll be permitted to deny that such person had a title to such 
possession at the time when such license was given 5 . 

Estoppel of 117 . No acceptor of a bill of exchange shall be permitted 
of bfflof den y ^ ie drawer had. authority to draw such bill or to 


position ; and to do this lie must both 
believe in the facts stated or sug- 
gested by it, and must act upon such 
belief, 7 All. 878. The words ‘ so as 
to alter his previous position ’ seem 
wanted immediately after * belief.’ 

1 in interest. 

2 The section refers to a belief in a 
fact, not in a proposition of law, 7 Cal. 
604. Petitions by a judgment- debtor 
to postpone an execution-sale, which 
contain no admission that the decree 
can be legally executed, do not estop 
him from insisting that execution is 
barred, L. R, 10 I. A. 119. 

The words * at the beginning of 
the tenancy ’ can only apply to cases 
in which the tenants are put into 
possession of the tenancy by the 
person to whom they have attorned, 
and not to a case where the tenants 
have previously been in possession, 
11 Cal. 523. 

4 This does not, of course, debar 
one who has once been a tenant from 
contending that his landlord's title 


lias been lost, or that his tenancy has 
determined, 2 Mad. 226. The tenant 
should give up possession, and then if 
he has any title aliunde, that title 
may be tried in a suit of ejectment 
brought by him against his late land- 
lord, 8 Bom. H. C-, A. C. J. 175, citing 
Doe v. Lady Smythe, 4 M. & S. 347. 
Mere payments of rent do not 
operate as an estoppel debarring the 
person making the payments from 
questioning the right of the payee. 
They cannot have such effect unless 
the person paying was let into pos- 
session by the payee, and even then 
their effect as estoppel would be con- 
fined to the title of the payee at the 
time possession was given, 6 N. W. P. 
337, per Turner J. 

5 Doe v. Baytup , 3 A. & E. 188. 
See as to licenses, Act V of 1882, secs. 
52-64, supra, vol. I, pp. 924-927. 
The principle of the rule extends to 
persons coming into possession as 
mere lodgers or servants (Tayl. § 
102). 
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endorse it 1 2 ; nor shall any bailee or licensee be permitted to 
deny that his bailor or licensor had, at the time when the 
bailment or license commenced; authority to make such bail- 
ment or grant such license. 

Explanation I. The acceptor of a bill of exchange may 
deny that the bill was really drawn by the person by whom 
it purports to have been drawn. 

Explanation II . — If a bailee delivers the goods bailed to a 
person other than the bailor; he may prove that such person 
had a right to them as against the bailor a . 


CHAPTER IX. 

OF WITNESSES. 

118 . All persons 3 shall be competent to testify unless the 
Court considers that they are prevented from understanding 
flie questions put to them, or from giving rational answers 
to those questions, by tender years 4 , extreme old age, disease, 
whether of body or mind, or any other cause of the same 
kind. 

Explanation . — A lunatic is not incompetent to testify, unless 
he is prevented by his lunacy from understanding the questions 
put to him and giving rational answers to them. 


1 Taylor, § 851, and the Negotiable 
Instruments Act, secs. 120-122, supra, 
vol. I, p. 714. 

2 And in England a bailee may 
show that his bailor wrongfully and 
without notice to the bailee obtained 
the goods from a third person, who 
has claimed them from such bailee; 
see cases in Stephen’s Digest, art. 105. 
There is no provision in the Evidence 
Act as to the estoppel of an agent, 
whose position in this respect resem- 
bles that of bailee. The Act is also 
silent as to the estoppel of a master 
signing a bill of lading (18 & 19 Vic. 
c. hi, sec. 3b 

3 14 Ben. 54, 295 (children too 

young to understand the nature 


of an oath). Section 1 1 8 does not 
render an accused person competent 
to testify on his own behalf ; see the 
Code of Criminal Procedure, sec. 345. 
But it was held in 1866 that, where 
there is no community of interest, 
he may testify for or against a 
co-defendant, 6Suth. Cr. R. 91, citing 
Uerj. v. Stevenson , Tayl. Ev. § 1357, 
note 1. See, however, 1 Bom. 618. 
As to whether a judge or magistrate 
can give evidence in a case tried by 
himself, see 4 Ben. App. Cr. 15; 20 
Suth. Cr. R. 76 : 2 Cal. 23, 405. As 
to examining jurors and assessors as 
witnesses, see the Code of Criminal 
Procedure, sec. 294. 

4 14 Ben. 57. 


exchange, 
bailee, or 
licensee. 


Who may 
testify. 
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Dumb wit- 
nesses. 


Parties to 

civil suit, 

and their 

wives or 

husbands. 

Husband 

or wife of 

person 

under 

criminal 

trial. 

J udges and 
Magis- 
trates. 


Communi- 

cations 


119. A witness who is unable to speak may give his 
evidence in any other manner in which he can make it intel- 
ligible, as by writing or by signs ; but such writing must be 
written and the signs made in open Court. Evidence so given 
shall be deemed to be oral evidence. 


120. In all civil proceedings the parties to the suit, and 
the husband or wife of any party to the suit, shall be compe- 
tent witnesses. In criminal proceedings against any person, 
the husband or wife of such person, respectively, shall be a 
competent witness 1 . 

121. No Judge 2 or Magistrate shall, except upon the 
special order of some Court to which he is subordinate, be com- 
pelled to answer any questions as to his own conduct in Court 
as such Judge or Magistrate, or as to anything which came to 
his knowledge in Court as such Judge or Magistrate 3 ; but he 
may be examined as to other matters which occurred in his 
presence whilst he was so acting 4 . 

Illustrations. 

(a) A, on his trial before the Court of Session, says that a 
deposition was improperly taken by B , the Magistrate. B cannot 
be compelled to answer questions as to this, except upon the special 
order of a superior Court. 

(b) A is accused before the Court of Session of having given false 
evidence before B, a Magistrate. B cannot be asked what A said, 
except upon the special order of the superior Court. 

(c) A is accused before the Court of Session of attempting to 
murder a Police officer whilst on his trial before B, a Sessions 
Judge. B may be examined as to what occurred. 

122. No person who is or has been 5 married, shall be 


1 The latter half of this section em- 
bodies the decision of Peacock C.J. 
in Ben. F. B. Appx. n. Secus still 
in England. 

2 The word is not defined in this 
Act, or in Act I of 1868. But see 
the Penal Code, sec. 19. As to the 
privilege of judges in England, see E. v. 
Oaznrd , 8 C. & P. 595 : Tayl. § 938. 

3 3 All. 573. 

4 For instance, where witnesses or 
accused persons are foreigners, it is 
often important to ascertain how far 
they understood what was said to 
them or in their presence, the means 


(if any) taken to render depositions 
intelligible to the accused, and the 
demeanour of the witnesses. Tho 
privilege given by section 1 2 1 is the 
privilege of the witness, i. e. of the 
Judge or Magistrate of whom the 
question is asked. If he waives such 
privilege, or does not object to answer 
the question, it does not lie in the 
mouth of any other person to assert the 
privilege, 3 All. 573, per Straight J. 

5 i. e. the privilege continues after 
the marriage has been dissolved by 
death or divorce, see Taylor, § 910, 
per Lord Alvanley. 
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compelled to disclose any communication made to liim during during 
marriage by any person to whom he is or has been married ; mamage * 
nor shall he be permitted to disclose any such communication, 
unless the person who made it, or his representative in interest, 
consents, except in suits between married persons, or proceed- 
ings in which one married person is prosecuted for any crime 
committed against the other l . 


123. No one shall be permitted to give any evidence 2 Evidence 
derived from unpublished official records relating to any affairs ^g° t ^ alrs 
of State 3 except with the permission of the officer at the head 

of the department concerned, who shall give or withhold such 
permission as he thinks fit 4 . 

124. No public officer 5 shall be compelled to disclose Official 
communications made to him in official confidence, when he cations?* 
considers that the public interests would suffer by the dis- 
closure 6 . 


125. No Magistrate or Police officer 7 shall be compelled to Informa- 
say whence he got any information as to the commission of commission 
any offence; and no Revenue officer shall be compelled to say of offences, 
whence he got any information as to the commission of any 
offence against the public revenue. 

Explanation. — ( Revenue officer 3 in this section means any 
officer employed in or about the business of any branch of the 
public revenue 8 . 


1 In this section ‘he/ ‘him,* and 
‘his* include ‘she,’ ‘her,’ and ‘ her.* 
Act I of 1868, sec. 2, cl. (1), supra, 
vol. I. p. 487. 

2 oral or documentary. 

3 See Wadeer v. E. I. Company , 
20 Jur. 407, and sec. 162 infra. 
Income-tax schedules do not come 
within sec. 123, R. v. Yakataz 
Khan , an unreported case mentioned 
in Mayne’s Penal Code , p. 146. 

‘ Beatson v. Skene, 5 H. 8 c N. 
83S. 

5 This expression is not defined. 

6 Where the privileged communi- 
cation is withheld no secondary evi- 
dence of it should be receivable. 

7 This includes in Burma the Com- 

mandants and the seconds in com- 


mand of the Military Police, Act XV 
of 1887, s. 13. 

7 The clause as to revenue-officers, 
which accords, so far as it goes, with 
the law of England as to penal in- 
formation at the suit of the revenue, 
was added by Act III of 1887. But 
in India the Magistrates, Police 
officers, and Revenue officers may, if 
they like, say whence they got their 
information. Secus in England as to 
crown- witnesses. And see Rex v. 
Hardy, 24 Howell’s S. T. 753, per 
Eyre C.J., and 818, per Buller J. 
See also Atty. Gen. v. Briant, 15 M. 
<fc W. 169. Jurors are not privileged 
as to what passed between them in 
the discharge of their duties. See in 
England, Vane v. Delaval , 1 T. R. 1 1. 
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Pro- 126 . No barrister, attorney, pleader, or vakil 1 , shall at any 

fessional £i me } )e permitted, unless with his client's express consent, to 
communi- 1 5 t L J 

cations. disclose any communication 2 3 made to him in the course and 
for the purpose of his employment as such barrister, pleader, 
attorney, or vakil, by or on behalf of his client, or to state 
the contents or condition of any document with which he 
has become acquainted in the course and for the purpose of his 
professional employment, or to disclose any advice given by 
him to his client in the course and for the purpose of such 
employment : 

Provided that nothing in this section shall protect from 
disclosure — 

(1) Any such communication made in furtherance of any 
illegal purpose ; 

(2) Any fact observed by any barrister, pleader, attorney, or 
vakil, in the course of his employment as such, showing that 
any crime or fraud has been committed since the commence- 
ment of his employment. 

It is immaterial whether the attention of such barrister, 
pleader, attorney, or vakil was or was not directed to such fact 
by or on behalf of his client. 

Explanation . — The obligation stated in this section continues 
after the employment has ceased 4 . 

Illustrations . 

(a) A , a client, says to B, an attorney — £ I have committed 
forgery, and I wish you to defend me.’ 

As the defence of a man known to be guilty is not a criminal 
purpose, this communication is protected from disclosure. 

(b) A, a client, says to B, an attorney — ‘ I wish to obtain pos- 
session of property by the use of a forged deed on which I request 
you to sue.’ 

This communication, being made in furtherance of a criminal 
purpose, is not protected from disclosure. 

(c) A , being charged with embezzlement, retains B, an attorney, 
to defend him. In the course of the proceedings, B observes that 

1 The privilege does not extend to 4 and a retainer is not necessary to 

mukht&rs, 1 Ben. A. Cr. J. 8. constitute the relationship. The Act 

2 This means any confidential or is silent as to a barrister’s privilege 

private communication, 3 Bom. 93. as to what he said in court as such. 

3 Russell v. Jackson , 9 Hare, 387, See in England, Curry v. Walter, 1 

392, per Turner V.C. : R. v. Cox and Esp. 456. 

Railfon , 14 Q. B. D. 153. 
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an entry has been made in d’s account-book, charging A with the 
sum said to have been embezzled, which entry was not in the book 
at the commencement of bis employment. 

This being a fact observed by B in the course of bis employment, 
showing that a fraud has been committed since the commencement 
of the proceedings, it is not protected from disclosure \ 

127. The provisions of section 126 shall apply to inter- Sec. 126 

prefers 2 , and the clerks or servants of barristers, pleaders, j^r- 1 trt 

attorneys, and vakils. preters 

and clerks. 

128. if any party to a suit gives evidence therein at bis Privilege 
own instance or otherwise, he shall not be deemed to have b^vofun-* 1 
consented thereby to such disclosure as is mentioned in section tcering 
126; and if any party to a suit or proceeding calls any such 
barrister, pleader, attorney, or vakil as a witness ' 5 , he shall be 
deemed to have consented to such disclosure only if lie 
questions such barrister, attorney, or vakil on matters which, 

but for such question, lie would not be at liberty to disclose. 

129. No one shall be compelled to disclose to the Court any Confi- 
eonfidential communication which has taken place between 

him and his legal professional adviser, unless lie offers him- ideations 
self as a witness, in which ease he may be compelled to disclose adviser^ 1 
any such communications as may appear to the Court necessary 
to be known in order to explain any evidence which he has 
given, but no others 4 . 

130. No witness who is not a party to a suit ,r> shall be Production 

of title- 

1 Brown v. Foster , 1 H. & N. 736. client is interrogated, and whether he 

2 This probably means interpreters be party’ to the suit or not. It adopts 

between barristers, etc. and their the principle contended for in Taylor 
clients. They are in England within on Evidence , 6th ed. §§ 846, 847, but 
the privilege (Tayl. §920); and in with this qualification that, if a party 
India, where barristers and attorneys becomes a witness of his own accord, 
often cannot speak the language of he shall, if the Court requires it, be 
their clients, such interpreters should made to disclose everything necessary 
certainly be prevented from disclosing to the true comprehension of his 
professional confidence. testimony, 4 Bom. 581, where West J . 

Medical men and clergymen are not held that a case laid by the plaintiff 
privileged. before counsel was privileged not only 

Officers of a corporation through as against the Court, but as against the 

whom the corporation makes state- opposite party. See in England as to 
ments are not privileged as such, such communications, Minet v. Mor- 

Mauor of Swansea v. Quirk, 5 C. qan, L. R., 8 Ch. App. 361 : Mayor of 

P. D. 106. Bristol v. Cox , 26 Ch. Div. 67 8. 

y 5 Ben. Appx. 28. 5 i. e. a party to the suit in which 

4 This section applies where the he is called. As to witnesses who 
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deeds, of 
witness 
not a party. 


Docu- 

ments 

which 

another 

fMHHO^SOr 

could re- 
fuse to 
produce. 
( ‘rimi- 
nating 
answers. 


Proviso. 


compelled to produce his title-deeds to any property, or any 
document in virtue of which he holds any property as pledgee 
or mortgagee, or any document the production of which might 
tend to criminate him, unless he has agreed in writing to 
produce them with the person seeking the production of such 
deeds or some person through whom he claims 1 . 

131 . No one shall be compelled 2 to produce documents in 
his possession :t , which any other person would be entitled to 
refuse to produce if they were in his possession, unless such 
last mentioned person consents to their production. 

132. A witness shall not he excused from answering any 
question as to any matter relevant to the matter in issue in 
any suit or in any civil or criminal proceeding, upon the 
ground that the answer to such question will 4 criminate, or 
may tend directly or indirectly to criminate, such witness, or 
that, it will expose, or tend directly or indirectly to expose, 
such witness to a penalty or forfeiture of any kind 5 : 

Provided that no such answer 0 , which a witness shall be 
compelled 7 to give, shall subject him to any arrest or prose- 
cution, or he proved against him in any criminal proceeding, 
except s a prosecution for giving false evidence by such 
answer. 

are parties the Evidence Act is where the documents are required for 
silent. The right rule was contained the purpose of identification, 
in the repealed Act II of 1855, sec. 4 in the opinion of the judge ? 

22: ‘A witness being a party to the 5 3 Mad. ICC. Appx. xxix-xxx. The 

suit shall not he hound to produce section fails to provide that a witness 
any document in his possession or may he compelled to answer relevant 
power, which is not relevant or questions, the answers to which will 
material to the case of the party subject him to a civil suitor pecuniary 
requiring its production.' A witness liability. See in England, 46 Geo. 
is not entitled to refuse to produce a III. c. 37. The provisions of the 
document in his possession only he- Criminal Procedure Code, secs. 1 61 and 
cause its production may expose him 175 (supra, pp. 118, 125), and those 
to a civil action, or because he has a of Ren. Reg. VII of 1822, sec. 19, cl. 
lien upon it, Stephen’s Digest, art. (i;, are unaffected by this section. 
u8. 8 i.e. answers to a relevant question. 

1 See Act X of 1855, sec. 9, as If voluntarily, or being compelled by 
regards witnesses, not parties, and 5 the Court, he answers an irrelevant 
Rom. H. C., 0 . 0 , J. 152, as regards question, and the answer criminates 
parties. him, he is not protected. 

3 But they may be allowed. 1 by the Court. 3 Mad. 278. 

3 e.g. as an agent, attorney, trustee, * 3 Mad. H. C. Rulings, xxx, and 

or mortgagee. There is no exception S Bom. H.C., C. C. 103. 
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133. An accomplice shall be a competent, witness against, 
an accused person ; and a conviction is not illegal merely 
because it proceeds upon the uncorroborated testimony of an 
accomplice h 

134. No particular number of witnesses shall in any case Number of 

be required for the proof of any fact 2 . witnesses. 


CHAPTER X. 


OF THK EXAMINATION OF WITNESSES. 

135. T iie order m which witnesses an* produced and Order of 
examined shall be regulated )>v tin* law and practice for the I ,ro ' ,ll< * tin * 1 
t inn* being relat ing to civil and criminal procedure respectively :t , nation of 
and in the absence of any such law, by the discretion of the wii,u,wu ‘' 1, 
Court. 


136. When either party proposes to give evidence of any. Judge to 
fact, the Judfrc may ask the party proposing to oivc thc^'^V 
evidence in what manner the alleged fact, if proved, would lx* l>ility of 
relevant; and the Judge shall admit the evidenced* he thinks ev,,ll>r,C(, ‘ 
that the fact., if proved, would he relevant, and not otherwise. 


1 The jury incases tried hy jury, and 

the Court in cases tried hy assessors, 
may no doubt presume that an accom- 
plice is unworthy of credit unless cor- 
roborated 'sec. i 14, ill. b ) ; but before 
acting on the presumption the Court 
or jury is required hy sec. 114 and 
the sequel to the illustrations to con- 
sider certain facts with the view to 
ascertain the possibility of the story 
told. The rule in sec. 133 is thus 
brought to coincide with the English 
rule that, though the tainted evidence 
of an accomplice should he carefully 
scanned and received with caution, 
and may be treated as unworthy of 
credit, ^et, if the jury in the one case, 
or the Court in the other, credits the 
evidence, a conviction proceeding 
upon it is not illegal, 1 Mad. 395, 
per Morgan C.J. And see 9 All. 528, 


per Edge C.J. As to the desira- 
bility of corroboration see 5 Suth. 
Cr. So: 4 Mad. H.C. Appx. 7 : 3 I Join. 
II. C., C. C. 57 : 6 ibid. 57. 

J The uncorroborated evidence of a 
single witness, if believed, is therefore 
sufficient, under this Act, to convict 
a man of perjury or of an offence 
against chap, vi of the Penal (’ode : 
to authorise a magistrate to make 
under the Code of Criminal Procedure, 
c. 36, an order against the alleged 
father of a bastard child : to justify a 
judge in giving a decree in favour 
of the plaintiff in a suit for breach of 
promise of marriage, or to establish a 
claim on the estate of a deceased per- 
son. 

3 .See the Civil Procedure Code, 
secs. 179, 180; and the Criminal Pro- 
cedure Code, secs. 286, 287, 289, 290. 
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Examina- 
tion -in- 
chief. 
Cross- 
examina- 
tion. 


If the fact proposed to be proved is one of which evidence 
is admissible only upon proof of some other fact, such last- 
mentioned fact must be proved before evidence is given of the 
fact first mentioned, unless the party undertakes to give proof 
of such fact and the Court is satisfied with such undertaking. 

If the relevancy of one alleged fact depends upon another 
alleged fact being first proved, the Judge may, in his dis- 
cretion, either permit evidence of the first fact to be given 
before the second fact is proved, or require evidence to be 
given of the second fact before evidence is given of the first 
fact. 

/ 1 lustrations. 

(a) It is proposed to prove a statement about a relevant fact 
by a person alleged to be dead, which statement is relevant under 
section 32. 

The fact that t lie person is dead must he proved by the per- 
son proposing to prove the statement, before evidence is given of 
the statement. 

(h) It is proposed to prove, by a copy, the contents of a docu- 
ment said to be lost. 

The fact that the original is lost must be proved by the person 
proposing to produce the copy, before the copy is produced. 

(c) A is accused of receiving stolen property knowing it to have 
been stolen. 

It is proposed to prove that be denied the possession of the 
property. 

The relevancy of the denial depends on the identity of the 
property. The Court may, in its discretion, either require the pro- 
perty to be identified before the denial of the possession is proved, 
or permit the denial of the possession to he proved before the 
property is identified. 

(cl) It is proposed to prove a fact (J) which is said to have been 
the cause or effect of a fact in issue. There are several interme- 
diate facts ( B , V and D) which must be shown to exist before the 
fact (A) can be regarded as the cause or effect of the fact in issue. 
The Court may either permit A to be proved before B , C or D is 
proved, or may require proof of B , C and D before permitting 
proof of d . 

137 . The examination of a witness by the party who calls 
him 1 shall be called his examination-in-chief. 

The examination of a witness by the adverse party shall be 
called his cross-examination 2 . 

1 at any stage of the case. cross-examination, see 6 Suth. Civ. R. 

* As to the object and value of iSj, j er Norman J. 
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The examination of a witness, subsequent to the cross- Re-oxami 
examination by the party who called him, shall be called his natum * 
re-examination b 


138. AY itnesses shall be first examined-in-chief, then (if the Order of 
adverse party so desires) cross-examined 1 2 , then (if the party ^ al ‘ 111111 * 
calling him 3 so desires) re-examined. 

The examination and cross-examination must relate to 
relevant facts 4 , but the cross-examination need not be confined 
to the facts to which the witness testified on his examination- 
in- chief 5 6 . 

The re-examination shall be directed to the explanation of Direction 
matters referred to in cross-examination: and if new matter <)f 

1 animation, 

is, by permission of the Court, introduced in re-examination, 
the adverse party may further cross-examine upon that 
matter c . 


139. A person summoned to produce a document 7 does not Cross-ex- 
become a witness bv the mere fact that he produces it, and 
cannot be cross-examined unless and until lie is called as a called to 
witness. 


produce a 
document. 


140. Witnesses to character may be cross-examined and 
re-examined. 

141. Any question suggesting the answer which the 
person putting it wishes or expects to receive 8 , is called a 
leading question. 


Witnesses 
to char ac- 
tor. 

Loading 

questions. 


142. Leading questions must not, if objected to by the When 
adverse party, be asked in an examination-in-chief, or in 
a re-examination, except with the permission of the Court. asked. 
The Court shall permit leading questions as to matters 


1 This no doubt means, * Where a 
witness has been cross-examined, and 
is then examined by the party who 
called him, such subsequent examina- 
tion shall be called his re-examina- 
tion.’ 

2 12 Moo. I. A. 380. See also the 

Criminal Procedure Code, sec. 256. 

J xic. Read ‘ them.’ 

* But see sec. 146 infra. 

6 6 Ben. Appx. 88. 

1 The Court may in all cases permit 


a witness to be re-called either for 
further examination-in-chief or for 
further cross-examination, and if it 
does so the parties have the right of 
further cross-examination and further 
re-examination respectively, Stephen, 
1)1 gent, art. 1 26. 

7 See the Code of Civil Procedure, 
sec. 164. 

- or suggesting disputed facts as 
to which the witness is to testify, 
Stephen’s l)vjt»! f art. 1 28. 
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When they 
may be 
asked. 
Evidence 
as to 

matters in 
writing. 


Cross ex- 
amination 
as to 
previous 
statements 
in writing. 


which are introductory or undisputed, or which have, in its 
opinion, been already sufficiently proved h 

143. Leading* questions may be asked in cross-exami- 
nation 2 . 

144. Any witness may be asked, whilst under examination, 
whether any contract, grant or other disposition of property, 
as to which he is giving evidence, was not contained in a 
document, and if he says that it was, or if he is about to make 
any statement as to the contents of any document, which, in 
the opinion of the Court, ought to be produced, the adverse 
party may object 3 to such evidence being given until such 
document is produced, or until facts have been proved which 
entitle the party who called the witness to give secondary 
evidence of it. 

Explanation . — A witness may give oral evidence of state- 
ments made by other persons about the contents of documents 
if such statements are in themselves relevant facts 4 . 

Illustration . 

The question is, whether A assaulted B. 

C deposes that he heard A say to I ) — ‘ B wrote a letter accusing 
me of theft, and I will be revenged on him.' This statement is 
relevant, as showing A ' s motive for the assault, and evidence 
may be given of it, though no other evidence is given about the 
letter. 

145. A witness may be cross-examined as to previous 
statements made by him in writing or reduced into writing, 
and relevant to matters in question 5 , without such writing 

1 So where the questions are for the 
purpose of identification, or after a 
witness’ memory has been fairly ex- 
hausted, and he does not recollect 
without its being refreshed (Tayl. §§ 

1404, 1405). 

3 But see Taylor, § 1431, for two 
qualifications: (1) the question must 
not put into the witness’ mouth the 
very words which he is to echo back 
again, and (2) the question must not 
assume that facts have been proved 
which have not been proved or that 
particular answers have been given 
contrary to the fact. The judge 
has no power to prohibit leading 
questions from being put to an ad- 


versary’s witness who shows a strong 
interest or bias in favour of the 
cross-examining party. Such a power, 
according to Mr. Taylor, § 1431, exists 
in America. 

3 If the adverse party does not 
object to the production of inadmis- 
sible evidence tlie Court is bound to 
do so in criminal cases (Code of 
Criminal Procedure, sec. 256), and 
probably also in civil cases. 

4 See secs. 65 and 91 supra. 

5 in the suit or proceeding in which 
he is cross-examined. Sec. 145 ap- 
plies also to a hostile witness examined 
by the party who calls him, see. 154. 
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being shown to him, or being proved ; but if it is intended to 
contradict him by the writing, his attention must, before the 
writing can be proved, be called to those parts of it which are 
to be used for the purpose of contradicting him 1 . 

146 . When a witness is cross-examined, he may, in Questions 

addition to the questions hereinbefore referred to 2 , be asked ' ross-lx-* 
any questions which tend animation. 

(1) to test his veracity 3 ; 

(2) to discover who he is and what is his position, in life, 
or 

(3) to shake his credit, by injuring his character, although 
the answer to such questions might tend directly or in- 
directly to criminate him, or might expose or tend directly or 
indirectly to expose him to a penalty or forfeiture. 

147 . If any such question relates to a matter relevant When wit* 

to the suit or proceeding 4 , the provisions of section 132 shall 

apply thereto. to an 

Bwer. 

148 . if any such question relates to a matter not relevant Court to 
to the suit or proceeding, except in so far as it affects the 
credit of the witness by injuring his character, the Court tion shall 
shall decide whether or not the witness shall be compelled 

to answer it, and may, if it thinks fit 5 * , warn the witness that witness 
he is not obliged to answer it 0 . In exercising its discretion 7 , to a , lljwt .,.. 
the Court shall have regard to the following considerations : — 

(1) Such questions are proper if they are of such a nature 
that the truth of the imputation conveyed by them would 
seriously affect the opinion of the Court as to the credibility 
of the witness on the matter to which he testifies ; 

(2) Such questions are improper if the imputation which 
they convey relates to matters so remote in time, or of such a 
character, that the truth of the imputation would not affect, or 


1 From the C. L. P. Act, 1854 (17 
& 18 Vic. c. 128), sec. 24. Where 
the previous statements are merely 
verbal there is no similar restriction. 

2 i.e. in sec. 138, para. 2. 

3 accuracy or credibility. 

4 This probably means no more 

than ‘ relevant to a matter in issue in 

the suit or proceeding,* 3 Mad. 278. 


But if so, what is the use of section 
*47 ? 

5 This seems to mean * may, if it 
does not think fit to compel him to 
answer the question,* 3 Mad. 278. 

6 See sec. 153 and the second pro- 
viso to sec. 165. 

7 See now in England, Order xxxv. 
sec. 164. 
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Question 

not to be 

anked 

without 

reasonable 

grounds. 


Procedure 

when 

question 

asked 

without 

i easonable 

grounds. 


Indecent 
and scan- 
dalous 
questions. 


would affect in a slight degree, the opinion of the Court as to 
the credibility of the witness on the matter to which lie 
testifies : 

(3) Such questions are improper if there is a great dis- 
proportion between the importance of the imputation made 
against the witness's character and the importance of his 
evidence : 

(4) The Court may, if it sees fit, draw, from the witness's 
refusal to answer, the inference that the answer if given 
would be unfavourable. 

149. No such question as is referred to in section 148 
ought to be asked, unless the person asking it has reasonable 
grounds for thinking that the imputation which it conveys is 
well-founded. 

Illustrations. 

(a) A barrister is instructed by tui attorney or vakil that an im- 
portant witness is a dacoit. This is a reasonable ground for 
asking the witness whether he is a dacoit. 

( h ) A pleader is informed by a person in Court that an im- 
portant witness is a dacoit. The informant, on being questioned hv 
the pleader, gives satisfactory reasons for his statement. This is a 
reasonable ground for asking the witness whether lie is a dacoit. 

(c) A witness, of whom nothing whatever is known, is asked at 
random whether he is a dacoit. There are here no reasonable 
grounds for the question. 

(</) A witness, of whom nothing whatever is known, being 
questioned as to his mode of life and means of living, gives unsatis- 
factory answers. This may he a reasonable ground for asking him 
if he is a dacoit. 

150. If the Court is of opinion that any such question was 
asked without reasonable grounds, it may, if it was asked by 
any barrister, pleader, vakil or attorney, report the circum- 
stances of the case to the High Court or other authority 
to which such barrister, pleader, vakil or attorney is subject 
in the exercise of his profession 1 . 

151. The Court may forbid any questions or inquiries 
which it regards as indecent or scandalous, although such 
questions or inquiries may have some bearing on the questions 

1 The High Court, etc. will then by the decisions in Uodgsonx. Scarlett, 
consider whether the case docs not I B. & Aid. 246, and Mackaij \ . Ford, 
fall within the ninth exception to sec. 5 H. & N. 792. 

4«)9 of the Penal Code, and be guided 



rHAPTKK X. EXAMINATION OF WITNESSES. 929 


before the Court, unless they relate to facts in issue, or 
to matters necessary to he known in order to determine 
whether or not the facts in issue existed. 


152 . The Court shall forbid any question which appears to Questions 
it to be intended to insult or annoy, or which, though proper to insult or 
in itself, appears to the Court needlessly offensive in form. annoy. 


153 . "When a witness has been asked and has answered any 
question which is relevant to the inquiry only in so far as it 
tends to shake his credit by injuring his character, no evidence 
shall be given to contradict him 1 ; but if Ik* answers falsely, 
he may afterwards be charged with giving* false evidence*. 

Kxccpf'inn /. — If a witness is asked whether he has been 
previously convicted of* any crime and denies it, evidence may 
be given of his previous conviction •*. 

I'j.vwfrfinH II. — If a witness is asked any question tending to 
impeach his impartiality, and answers it by denying the facts 
suggested, he mav be contradicted'*. 


Exclusion 
of evidence 
to contra- 
dict an- 
swers to 
questions 
testing 
veracitv. 


Jlfutttrtitiona. 

(a) A claim against an underwriter is resisted on the ground of 
fraud. 

The claimant is asked whether, in a former transaction, Ik* hud 
not made a fraudulent, claim. lb* denies it. 

Evidence is offered to show that he did make such a claim. 

The evidence is inadmissible. 

(b) A witness is asked whether la* was not dismissed from a 
situation for dishonesty. He denies it. 

Evidence is offered to show that he was dismissed for dishonesty. 

The evidence is not admissible. 

(c) A affirms that on a certain day he saw B at Lahore. 

A is asked whether he himself was not on that day at Calcutta. 
He denies it. 

Evidence is offered to show that A was on that day at Calcutta. 

The evidence is admissible, not as contradicting A on a fact 


1 Thus, when A is prosecuted for 
committing a rape on H, if B is asked 
on cross-examination whether she had 
not illicit intercourse with other men, 
evidence to contradict her answer is 
inadmissible. 

J The words ( but if he answers 
falsely he may afterwards be charged 
with giving false evidence’ were 
apparently inserted in forgetfulness of 

VOb. II. 


the fact that the Indian law as to 
false evidence differs from the English 
law as to perjury iri not requiring that 
the matter charged as false should have 
been material to the issue, supra, 
vol. i. p. 164. 

:1 See the C. L. P. Act, 1854, sec. 
2 ~i . 

4 Attorney Gen. v. Hitchcock , 1 6 
L. J. Ex, 259. 
o 
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Impeach- 
ing credit 
of wit neb a. 


which affects his credit, hut as contradicting the alleged fact that 
B was seen on the day in question in Lahore 

In each of these cases the witness might, if his denial was false, 
he charged with giving false evidence. 

(<l) A is asked whether his family has not had a blood-feud with 
the family of I* against whom lie gives evidence. 

He denies it. He may he contradicted on the ground that the 
question tends to impeach his impartiality. 

154 . The Court may, in its discretion, permit the person 
who calls a witness to put any" questions t<> him which might 
he put in cross-examination hy the adverse party 1 * * '. 

155 . The credit of a witness may he impeached in the 
following ways hy the adverse party, or, with the consent of 
the Court, hy the party who calls him : — 

(l) By the evidence of persons who testify 1 that they, from 
their knowledge of the witness, believe him to he unworthy of 
credit ; 

(a) By proof that the witness has been bribed, or has 
accepted the oiler of a bribe, or lias received anv other corrupt 
inducement to give his evidence ; 

(;■}) By proof of former statements inconsistent with anv 
part of his evidence which is liable to he contradicted 4 ; 

(4) When a man is prosecuted for rape or an attempt to 
ravish, it mav be shown that the prosecutrix was of generally 
immoral character \ 

lyp/anu/iou. — A witness declaring another witness to be 
unworthy of credit may not, upon his examination-in-ehief, 
give reasons for his belief, blit he may he asked his reasons in 
cross-examination, and the answers which he gives cannot be 
contradicted though, if they arc false, lie may afterwards he 
charged with giving false evidence. 

I Hast rat ions. 

(u) A sues B tor the price of goods sold and delivered to B. 

(' says that he delivered the goods to />. 


1 1 1 Horn. H. C. 161;. 

* 14 Moo. I. A. ;>S ( . 

J on oath or affirmation. 

* cf. Act It of 1855, see. 34, 11 
Bom. 657, following u Bom. H. f. 

1 40. 

' Tayl. § 363. The witness’ credit 
cau only be impeached in ceitain 


specified wavs, that is, by questions or 
by testimony going directly to his 
or her credit, not mediately through 
a contradiction of the particular 
matter de(R>sed to hy him or her in 
the case, II Bom. H. C. l6q. 

* Tayl. §§ 1470-1473. 
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Kvidence is offered to show that, on a previous occasion, Ik* said 
that he had not delivered the goods to />. 

The evidence is admissible. 

O') -i is indicted for the murder of />. 

C says that V>\ when dying, declared that J had given /» the 
wound of which lie died. 

Evidence is offered to show that, on a previous occasion, C said 
that tin* wound was not given by A or in his presence. 

The evidence is admissible. 


156. When a witness whom it is intended to corroborate Questions 
gives evidence of any relevant fact, he may be questioned lls o!irr!»l>or«[t*s 
to anv other circumstances which lie observed at or near to evidence of 
the time or place at which such relevant fact occurred, if f he ,in 

Court is of opinion that such circumstances, if proved, would 
corroborate* tin* testimony of the witness as to the relevant 
fact which he testifies. 

I Hast ration. 

A , an accomplice, gives an account nt a robbery in which 
he took part, lie describes vaiious incidents unconnected with the 
robbery which occurred on his way to and from the place where it 
was committed. 

Independent evidence of these facts may he given in older 1 1 » 
corroborate his evidence as to the robbery itself. 


157. In order to corroborate the testimony oi a witness, Former 
any former statement made by such witness 1 relating* to ^ 1 10 

same fact, at or about the time when the fact took place, to corro* 
or before any authority legally competent to investigate tlu; tt . M timony 
fact, may he proved “. 

158. Whenever any statement, relevant under section ]2 Mutters 

or is proved, all matters may be proved, either in order to 

contradict or to corroborate it, or in order to impeach or neiion 

confirm the credit of the person by whom it was made, which j >rovu( j 

might have been proved it that jx.ir.son had been culled as statement 
■ 1 'ii . relevant 

a witness and had denied upon cross-examination the truth 01 under ». 3 a 

the matter suggested. or 33 ' 

159. A witness may, while under examination, refresh his 


1 whether written or verbal, on 
oath, or in ordinary conversation. A 
witness’ account hooka, duly kept in the 
ordinary course of business, may be 
used under this section. And this ia 
right, for tin- Natives ordinarily place 


great reliance on one another’s books. 
They often say in court : * Let the plain- 
tiff produce his books, and I will pay.’ 

* 8 All. 67 2 . Otherwise in England; 
but see Gilbert on Kvidence, 6th ed. 
!'• * 35 - 
2 
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memory by referring to any writing 1 made by himself at the 
time of the transaction concerning which he is questioned, or 
so soon afterwards that the Court considers it likely that the 
transaction was at that time fresh in his memory 2 3 . 

The witness may also refer to any such writing made by 
any other person, and read by the witness within the time 
aforesaid, if when he read it he knew it to be correct. 

Whenever a witness may refresh his memory by reference 
to any document, he may, with the permission of the Court, 
refer to a copy of such document :5 : provided the Court be 
satisfied that there is sufficient reason for the non-production 
of the original 4 * * . 

An expert may refresh his memory by reference to pro- 
fessional treatises r \ 

160 . A witness may also testify to facts mentioned in any 
such document as is mentioned in section 159, although lie 
has no specific recollection of the facts themselves, if he is 
sure that the facts were correctly recorded in the document <; . 

1 1 lustration. 

A book-keeper may testify to facts recorded by him in books 
regularly kept in the course of business, if lie knows that the books 
were correctly kept, although he has forgotten the particular 
transactions entered. 

161 . Any writing referred to under the provisions of the 
two last preceding sections must be produced and shown to 
the adverse party if he requires it ; such party may, if lie 
pleases, cross-examine the witness thereupon 7 . 

162 . A witness summoned to produce a document shall, if 
it is in his possession or power 8 , bring it to Court, notwith- 
standing any objection which there may be to its production 


1 even though it he inadmissible in 
evidence, e.g. an unstamped receipt 
for rs. 100, notes of an investigation 
made by a police-officer, the report 
of a civil surgeon after making a post 
mortem examination, etc., 9 Cal. 455. 

a 11 Bom. 657. 

3 The Act does not require that 

this copy shall have been made by 

the witness himself, or in his presence, 

or so as to enable him to swear to its 

accuracy. 

* 8ee 5 Cal. 3*3, where the original 


bonds had been burnt without any 
fault of the plaintiff. 

Sussex Peerage Case , 1 1 C. & F. 

1I4 "1 I7 \ 

f ' Nothing is here said as to the use 
of a copy of such document. 

7 8 Cal. 739. 

8 According to the High Court of 
Bombay, a partner may be compelled 
in a suit to which his co-partners are 
not parties, to produce documents 
belonging to the firm, 1 Bom. 496. 
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or to its admissibility. The validity of any such objection 
shall be decided on by the Court. 

The Court, if it sees fit, may inspect the document, unless 
it refers to matters of State 1 , or take other evidence to enable 
it to determine on its admissibility. 

If for such a purpose it is necessary to cause any document Transla- 
te be translated, the Court may, if it thinks lit, direct the Jj^nLnts. 
translator to keep the contents secret, unless the document is 
to be given in evidence : and if the interpreter' 2 3 disobeys such 
direction, he shall be held to have committed an offence under 
section 166 of the Indian Penal Code. 


163. When a party call s for a document which he has Giving, as 
given the other party notice to produce, and such document is ( | ocnni |. n ’ t 
produced and inspected by the party calling for its production, called for 
he is bound to give it as evidence if the party producing it ( i uce d „n 
requires him to do so :5 . notu-e. 


164. When a party refuses to produce a document which Using, as 
he has had notice to produce 4 , lie cannot afterwards use the 

document as evidence without the consent of the other party 5 i»ent pr<>- 
1 ,1 , r (Fiction of 

or the order ot the Court \ which was 

refused on 

1 1 lustration. notice. 


A sues B on an agreement and gives B notice to produce it. At 
the trial, A calls for the document and B refuses to produce it. 
A gives secondary evidence of its contents. Jl seeks to produce 
the document itself to contradict the secondary evidence given by 
A, or in order to show that the agreement is not stamped, lie 
cannot do so. 


165. The Judge may, in order to discover or to obtain Judge’s 
proper proof of relevant facts, ask any question lie pleases, in [ 0 


1 How is the Court to know that 
the document refers to ‘ matters of 
State ’ ( = ‘affairs of State,’ sec. 123)? 
Presumably by the oath of the wit- 
ness bringing it into court, or the 
affidavit of the head of the depart- 
ment concerned. See Jieatson v. 
tikene, 5H. & N. 838 : Kain v. Farm', 
37 L. T., N. S. 469. 

J i. e. the translator. 

3 and if it is, or is deemed to be, 

relevant, Wharam v. Rootled ye, 5 

Esp. 235 : Wilson v. Howie, 1 C. & P. 


10. ‘ The reason for this rule,’ says 

Mr, Taylor, § 1817, ‘ is that it would 
give an unconscionable advantage to 
a party to enable him to pry into 
the affairs of Iuh adversary, without 
at the same time subjecting him to 
the risk of making whatever he in- 
spects evidence for both parties.’ 

4 See the Civil Proc. Code, sec. 131, 
supra, p. 519. 

5 Do t v. llody son, 12 A. & E. 135. 

6 See Taylor, § 1818. 
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any form, at any time, of any witness, or of the parties, about 
any fact relevant or irrelevant 1 * 3 ; and may order the produc- 
tion of any document or tiling-; and neither the parties nor 
their agents shall be entitled to make any objection to any 
such question or order, nor, without the leave of the Court, to 
cross-examine any witness upon any answer given in reply to 
any such question : 

Provided that the judgment must be based upon facts 
declared by this Act to be relevant, and duly proved : 

Provided also that this section shall not authorize any 
Judge to compel any witness to answer any question, or to 
produce any document which such witness would be entitled 
to refuse to answer or produce under sections 121 to 1 ] 1 both 
inclusive, if the question were asked or the document were 
called for by the adverse party 4 ; nor shall the Judge ask any 
question which it would be improper for any other person to 
ask under section 148 or 149; nor shall he dispense with 
primary evidence of any document, except in the cases herein- 
before excepted. 

166 , In cases tried by jury or with assessors, the jury or 
assessors may put any questions to the witnesses, through or 
by leave of the Judge, which the Judge himself might put 
and which he considers proper. 


1 Ah to the use of this power, see 
6 Cal. 2 K^, where the Judge on the 
examination-in-chief of the witnesses 
for tlie prosecution being finished, 
questioned them at considerable length 
on the points to which he must have 
known that the cross-examination 
would certainly and properly be di- 
rected, 6 Cal. 2S3. Where the .Judge 
exercises this power in a prosecution 

the prisoner should be allowed to 
cross-examine, 5 Cal. 614, 

3 in the custody or power of any 
witness or party or any other person. 
See the Code of Civil Procedure, set'. 

17c also the proviso to sec. 2 4 


of the C. L. P. Act, i S54 1 ; Sc iS 
Vic. c. 2S 1 ), with which this clause 
corresponds. 

3 Put the Calcutta High Court has 
ruled that when a witness is sum- 
moned by the Court he is liable to be 
cross-examined by the parties, 3 lien. 
A. C. J. 15S ; and the Evidence Act, 
set', ifi;, does not, apparently, affect 
this ruling. 

4 Put if the judge ask questions 
with a view to criminal proceedings 
being taken against a witness the 
witness is not hound to answer them, 
10 Pom. 1S5. 
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0 II APT K R XI. 


OF IMPROPER ADMISSION AND KK.IK( TION OF FVIDF.NI F. 

167 . The improper admission ^ or rejection of evidence No ik«w 
shall not be ground of itself for a new trial or reversal of anv U ' :I ' lo1 ' 

, ^ . uii|irn|iur 

decision in any case, if it shall appear to the Court before a<lmisMinii 
which such objection is raised that, independently of the Xn!'r" 
evidence objected to and admitted, there was snllicient evidence evitlenoe. 
to justify the decision, or that, if the rejected evidence had 
been received, it on^lit not to have varied the decision'. 


1 As to when evidence is 4 iiiiprn- 
perly admitted,’ see 5 Hen. Appx. 54 : 
5 Mud. j jo : and see llmiln. 1 4 : 6 
limn. II. T. Cr. (’a. 50. 

Tlu' Judicial Committee does not. 
determine appeals mi tin* mere fact 
that certain evidence may have lam 
improperly admitted, 1 Mon, |. A. S’,. 

* llinjh.s v. IliKjlirs , j:; M. A W. 
*01, 704, per Altlersmi II. Indian 
illustrations of this section will he 


found in I Cal. 20 * : ; ( Til. ’9; ; 0 
Horn. ;,.| : 9 All. 609. It applies to 
criminal as well as civil cases, 1 Cal. 
ji*, and to trials by jury in the IlijJi 
Court, 9 limn II. C. ;^S. 

Compare the l ; ii;dish Order \x\ix, 
rule 6, and the Scottish law, iy k 14 
Vic. c. .’/i, see. 45 ; and see the Irish 

case, lliiikmi \. .1 lulhtwl C. II , Hit, 
Co.. I. I!., 11 C. L 109. 
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SCHEDULE. 

ENACTMENTS REPEALED. 

(See Section 2.) 



Stat. 26 Geo. 
Ill, cap. 57. 


Stat. 14 & 15 
Vic. cap. 99. 

Act XV of 1852 

Act XIXof 1853 


Act II of 1855 

Act XXV of 
1861. 


Act I of 1868 ... 


For the further regulation of 
the trial of persons accused 
of certain offences committed 
in the East Indies; for re- 
pealing so much of an Act, 
made in the twenty-fourth 
year of the reign of his present 
majesty (intituled 'An Act 
for the better regulation and 
management of the' affairs of 
the East India Company, and 
of the British possessions in 
India, and for establishing a 
Court of Judicature for the 
more speedy and effectual trial 
of persons accused of offences 
committed in the East Indies’), 
as requires the servants of the 
East India Company to de- 
liver inventories of their estates 
and effects ; for rendering the 
laws more effectual against 
persons unlawfully resorting 
to the East Indies ; and for 
the more easy proof, in certain 
cases, of deeds and writings 
executed in Great Britain or 
India. 

To amend the Law of Evidence 


To amend the Law of Evidence 

To amend the Law of Evidence 
in the Civil Courts of the East 
India Company in the Bengal 
Presidency. 

For the further improvement of 
the Law of Evidence. 

For simplifying the Procedure of 
the Courts of Criminal Judica- 
ture not established by Royal 
Charter. 

The General Clauses Act, 1868. 


Section 38, so far as re- 
lates to Courts of Jus- 
tice in the East Indies. 


Section II, and so much 
of section 19 as relates 
to British India. 

So much as has not been 
heretofore repealed. 

Section 19. 


So much as has not been 
heretofore repealed. 

Section 237. 


Sections 7 and 8. 



THE OATHS ACT. 


9 37 


APPENDIX. 


ACT NO. X OF 1873 . 

{Received the Governor- General' s Assent on the 8th April , 1873.) 

AN ACT TO CONSOLIDATE THE LAW RELATING TO JUDICIAL 
OATHS, AND FOR OTHER PURPOSES. 

Whereas it is expedient to consolidate the law relating to Preamble, 
judicial oaths, affirmations and declarations, and to rejoeal the law 
relating to official oaths, affirmations and declarations ; It is hereby 
enacted as follows : — 

I. — Preliminary . 

1 . This Act may be called 4 The Indian Oaths Act, 1 8 73.’ Short title. 

It extends to the whole of British India, and, so far as regards Local 

subjects of Her Majesty, to the territories of Native Princes and extent " 
States in alliance with Her Majesty. Com " 

J J mence- 

[Repealed by Act XII 0/1876.] ment. 

2. [Repealed by Act XII 0/1873.] Re P eals. 

3 . Nothing herein contained applies to proceedings before Courts- Saving of 

martial, or to oaths, affirmations or declarations prescribed by any ^ttwand 
law which, under the provisions of the Indian Councils Act, 1861, affirma* 
the Governor-General in Council has not power to repeal. tlons * 


II . — Authority to administer Oaths and Affirmations. 

4 . The following Courts and persons are authorized to administer, Authority 
by themselves or by an officer empowered by them in this behalf, ^aths 
oaths and affirmations in discharge of the duties or in exercise of and affir- 
the powers imposed or conferred upon them respectively by law : — mations. 

(a) all Courts and persons having by law or consent of parties 
authority to receive evidence ; 

(b) the Commanding Officer of any military station occupied by 
troops in the service of Her Majesty : provided 

(1) that the oath or affirmation be administered within the 
limits of the station, and 

(2) that the oath or affirmation be such as a Justice of the 
Peace is competent to administer in British India. 


III. — Pei'sons by whom Oaths or Affirmations must be made. 

5. Oaths or affirmations shall be made by the following per- Oaths or 
80 S * # tions to be 

(a) all witnesses, that is to say, all persons who may lawfully be made by 
examined, or give, or be required to give, evidence by or before witnesses ; 
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any Court or person having by law or consent of parties authority 
to examine such persons or to receive evidence ; 

(b) interpreters of questions put to, and evidence given by, 
witnesses ; and 

(c) jurors, 

Nothing herein contained shall render it lawful to administer, in 
a criminal proceeding, an oath or affirmation to the accused person, 
or necessary to administer to the official interpreter of any Court, 
after he has entered on the execution of the duties of his office, an 
oath or affirmation that he will faithfully discharge those duties. 

6. Where the witness, interpreter or juror is a Hindu or 
Muhammadan, or has an objection to making an oath, he shall, 
instead of making an oath, make an affirmation. 

In every other case the witness, interpreter or juror shall make 
an oath. 


IV . — Forms of Oaths and Affirmations . 

Forma of 7. All oaths and affirmations made under section 5 shall be 

laths and a( ] ministered according to such forms as the High Court may from 
ifhrma- . 0 

iions. time to time prescribe. 

And, until any such forms are prescribed by the High Court, 
such oaths and affirmations shall be administered according to the 
forms now in use. 

Explanation . — As regards oaths and affirmations administered 
in the Court of the Recorder of Rangoon and the Court of Small 
Causes of Rangoon, the Recorder ol Rangoon shall be deemed to 
be the High Court within the meaning of this section. 

Power of 8. If any party to, or witness in, any judicial proceeding offers 
1°^^ give evidence on oath or solemn affirmation in any foim 

certain common amongst, or held binding by, persons of the race or per- 

oaths. suasion to which he belongs, and not repugnant to justice or 

decency, and not purporting to affect any third person, the Court 
may, if it thinks fit, notwithstanding anything hereinbefore con- 
tained, tender such oath or affirmation to him. 

Court may 9. If any party to any judicial proceeding offers to be bound 
ask party by any such oath or solemn affirmation as is mentioned in section 8, 
whether lie ^ such oath or affirmation is made by the other party to, or by any 
will make witness in, such proceeding, the Court may, if it thinks fit, ask 
p^ecTby such party or witness, or cause him to be asked, whether or not he 
opposite will make the oath or affirmation. 

party. Provided that no pajty or witness shall be compelled to attend 

personally in Court solely for the purpose of answering such 
question. 
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10 . If such party or witness agrees tp make such oath or Adminis- 
affirmation, the Court may proceed to administer it, or, if it is of j^j^f ° f 
such a nature that it may he more conveniently made out of Court, accepted, 
the Court may issue a commission to any person to administer it, 

and authorize him to take the evidence of the person to be sworn 
or affirmed or return it to the Court. 

11 . The evidence so given shall, as against the person who Evidence 

offered to be bound as aforesaid, be conclusive proof of the matter conc l ll f lv ® 

’ r as against 

stated 1 . * person 

12 . If the party or witness refuses to make the oath or solemn ^elbound. 0 
affirmation referred to in section 8, he shall not be compelled to Procedure 
make it, but the Court shall record, as part of the proceedings, the 

nature of the oath or affirmation proposed, the facts that he was make oath, 
asked whether he would make it, and that he refused it, together 
with any reason which he may assign for his refusal 2 . 

V . — M iscellaneous. 

13 . No omission 3 to take any oath or make any affirmation, no Proceed- 
suhstitution of any one for any other of them, and no irregularity j^aHdated 
whatever in the form in which any one of them is administered, omission 
shall invalidate any proceeding or render inadmissible any evidence oath or 
whatever, in or in respect of which such omission, substitution or Jarity. 
irregularity took place 4 , or shall affect the obligation of a witness 

to state the truth., 

14 . Every person giving evidence on any subject before any Witnesses 

Court or person hereby authorized to administer oaths and affirma- b , 01 ! n ^° 
tions shall be bound to state the truth on such subject l> . truth. 

15 . The Indian Code, sections 178 and 181, shall be con- Amend- 

strued as if, after the word ‘oath’ the words ‘or affirmation’ were ™t^ x °Ly 
inserted. of i860, ?s. 

16 . Subject to the provisions of sections 3 and 5, no person 

appointed to any office shall, before entering on the execution of oaths 
the duties of his office, be required to make any oath or to make abolished, 
or subscribe any affirmation or declaration-whatever. * 

1 2 Mad. 356: 22 Suth. Civ. R. omitting to swear the jury in a sessions 

387. case, see 20 Suth. Cr. 19. 

2 2 C. L. R. 476. 4 21 Suth. Cr. 31. 

3 whether it be or be not .accidental 5 Compare Act XLV of i860, sec- 

or negligent, 14 Ben. 54, 294. As to tion 191. 
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INTRODUCTION TO THE LIMITATION ACT. 

The objects of the Indian Limitation Act, 1877, are two : first, to 
limit the time at the expiration of which a civil right cannot be 
enforced ; secondly, to prescribe the length of user by which a right 
to property may be acquired. The law is founded 011 public policy, 
its aim being to secure the quiet of the community, to suppress 
fraud and perjury, to quicken diligence, and to prevent oppression 1 . 
Useful in Europe and America, it is still more needed in India, 
where, from climatic and other causes, documentary evidence of 
title perishes with unusual rapidity. The law of Limitation, as 
affecting the form of the remedy, comes under the head of adjective 
law. The law of Prescription, as affecting the substance of the 
right itself, comes under the department of substantive law ; and 
when, if ever, the Indian statute-book is re-arranged on a scientific 
basis, section 28 of the Limitation Act will take its place among 
the laws contained in the first volume of this work. 

The Hindu law contains several texts relating to limitation and 
prescription, which will be found in Colebrooke’s Digest, vol. i. p. 
190, andUpendra Nath Mitra’s Law of Limitation and Prescription, 
pp. 19-27. The Muhammadans 2 , like the Jews 3 , seem to have had 
no law of limitation or prescription. But to the Indian lawyer 
these matters are now of merely antiquarian interest, the vague 
and imperfect Native rules having long since been superseded by 
English statutes or Anglo-Indian Regulations and Acts. 

Of these Regulations, the first was the Bengal Reg. Ill of 1793? 
sec. 14, under which, as a rule, all suits must be brought within 
twelve years of the time at which the cause®f action arose. 

Ben. Reg. II of 1805 fixed sixty years' as the period of limitation 
in respect of suits by Government. It also dealt with suits for 
immoveable property, suits for penalties, and summary suits for 
arrears of rent. It declared that, as a rule, no length of time 
should bar a suit for the recovery of property mortgaged or 
deposited. 

Ben. Reg. II of 1819, sec. 24, fixed one year as the time within 
which suits to contest certain decisions of the Board of Revenue in 
l&khir&j cases must be instituted. 


1 Story’s Conflict of Laws, sec. 576. 
Buhler’s Law s of Manu f viii. 145- 

149. * The object of the legislature in 
passing them [statutes of limitation] 
is to quiet long possession and to ex- 

tinguish stale demands,’ 13 Ben. 182. 


3 Macnaughten’s Principles and 
Precedents of Mohammedan Law , ed. 
Sloan, xii. sec. 1. 

3 Angell, On the Limitation of 
A etions , sec. 8 : Leviticus, xxv. 20. 
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Ben. Reg. Y of 1831, sec. 5, extended to the Courts of Munsifs 
the limitation -rules in force in the District Courts. * 

Ben. Reg. VIII of 1831, sec. 6, prescribed a period of one year 
to regular suits for contesting the summary awards of the Revenue 
authorities in matters connected with rent. 

Act IV of I840, secs. 4 and 6, provided a limitation for com- 
plaints of dispossession of lands, etc. 

Acts I of 1845, sec. 24, and XI of 1859, sec. 33, prescribed a 
limit of one year to suits to set aside sales for arrears of revenue. 

Acts XIII of 1848 fixed a period of three years for suits to 
contest certain awards made by the Revenue authorities. 

As to appeals, limitation-rules were prescribed by Ben. Reg. Appeals. 
VII of 1832, sec. 2, and by Act XXV of 1837, sec. 9. As to 
applications, the only rules were those in Ben. Reg. VI. of 1813, Applica- 
sec. 3, which prescribed a period of six months for summary tu)118 - 
applications for execution of awards, and Act XIX of 1841, sec. 

14, which fixed a like period for applications to the judge in cases of 
disputed succession, and Act XVI of 1845, which fixed a period 
of three months for applications to readmit a dismissed appeal. 

The Regulations contained no rule as to applications for the Execution 
execution of decrees ; but the twelve years' limitation was adopted in of decrees, 
the Bengal mufassal by analogy to the general law for the trial of 
suits ; and such applications might, under slight restrictions, be 
renewed every twelve years A . There seems to have been no such 
rule in the Madras or the Bombay mufassal. 

In the Madras Presidency, Mad. Reg. II of 1802, sec. 18, pre- Limitation 
scribed a rule substantially the same as that laid down by Ben. 

Reg. Ill of 1793, se^i4. But exceptions were made in the case 
of claims founded oi^ertain bonds, and also on mortgages, ‘the 
period for rendering which obsolete and unactionable is to be 
determined by the laws of the country,’ which, probably, meant local 
usage. No time was fixed for suits by Government. As to 
appeals, limitation-rules were prescribed by Mad. Regs. IV of 1802, 
sec. 12, V of 1802, sec. 10, XII of 1802, sec. 10, XV of 1816, sec. 

5, VI of 1828, secs. 3 and 4, and by Acts XXXV of 1837, sec. 3, VII 
of 1843, secs. 8 and 9. The only limitation-rule as to applications 
was that contained in Act XVI of 1845, which prescribed a period 
of three months for applications to readmit a dismissed appeal. 

The limitation-law in Bombay was more elaborate. Bom. Reg. Limitation 
V of 1827, secs. 1-4, 7 and 8 contained the Bombay rules on this 1 ^ n ^ > 
subject of limitation of suits. Suits for damages on account of 

1 Decisions of the Sadr Dfw.lnf Adjtlat, 1858, pp. 134 1 and 1 580, cited by 
Upendra Nath Mitra, p. 60. 
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injury to the person and reputation, and for the recovery of the 
privileges of caste, were limited to twelve months (sec. 2). Suits for 
debts not founded upon or supported by writing, and for damages 
other than those above specified, were limited to six years (sec. 3). 
Buits for the recovery of immoveable property and hereditary 
offices were barred after thirty years (see. 1), and all other suits 
after twelve years (sec. 4). Where the possession of immoveable 
property had been acquired by fraud, the period of limitation was 
extended to sixty years (sec. 1 ). 

There was no limitation for suits to recover mortgaged property, 
unless where it had been held for more than thirty years 4 by a bona 
Jlde possessor as proprietor ’ (sec. 8). There were rules as to the 
effect of oral and written admissions by the defendant (sec. 7, cl. 1), 
and of proceedings in court or before an arbitrator (sec. 7, cl. 2). The 
claimant’s minority or insanity was also provided for (sec. 7, cl. .5). 

For suits before Collectors provision was made by Bom. Keg. 
XVII of 1827, see. 31. 

No period of limitation was prescribed for suits by Government. 

For appeals, limitation-rules were provided by Bom. Kegs. IV of 
1827, secs. 73 and 99, and VII of 1827, sec. 10, and VII of 1831, 
secs. 3 and 4. For applications to replace suits struck off the file, 
a rule was prescribed in Bom. Keg. IV of 1827, see. 21. 

As to prescription, bona Jlde possession ‘ as proprietor ’ of land etc. 
for more than thirty years conferred a right of property therein 
(sees. 1 and 8). 

These Kegulations did not apply to the Non-regulation Provinces, 
such as the Punjab and Oiulh. The so-called Kan jab Civil Code, 
part 2, sec. 1, clauses 6-10, contained some Umitat ion-rules, which 
were modified by various letters from the GWernment of India and 
circulars of the Judicial Commissioner *. I11 Oudh I believe that 

certain circular orders of the Judicial Commissioner were enforced, 
until Act XIV of 1859 was extended to that province by the 
Executive Government. ^ 

The Supreme Courts in the three Presidency towns adopted the 
English law of limitation as contained in the 21 Jae. I, c. 16, and 
4 Anne, c. 16, and such adoption was recognised by the Judicial 
Committee in the East India Company \ ^Oditchum Paul 1 2 and 
in Rackmaboye v. Lulloobhoy J I ottichund 3 . The Supreme Courts 
at Calcutta and Bombay, alter some hesitation, decided that the 
English law of limitation, as being part of the lex fori, was 

1 See Barkley Non-regulation Law * 5 Moore, I. A. 43. 

of the Punjab, Lahore 1871, pp. 115, 5 Moore, I. A. 234. 

x 16. 
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applicable to Hindu suitors in those Courts; and the Judicial 
Committee affirmed these decisions. The English statute <) (loo. 

IV, c. 14, was extended to India by Act XIV of 1840 ; but 2 & \ 

ill. I\ , c. 71, as to the acquisition of easements by prescription ; 

3 & 4 Will. IV, e. 27, for the limitation of actions relating to real 
property; and 3 & 4 Will. IV, c. 42, providing limitations for 
actions on specialties, were never extended to India. 

It will thus be seen that, neglecting the rules in force in Oudli Act XIV 
and the Punjab, four different systems of limitation-laws were in ot 
force in British India down to 1859. In that year a Bill, which 
had been framed in 1842 by the Indian Law Commissioners, was 
passed (with some amendments by Sir James Colvile and Sir Barnes 
Peacock) as Act XIV ot 1859. It provided one uniform law of 
limitation for all the Courts in British India, except as to pro- 
ceedings for the execution of decrees in the three Supreme Courts, 
certain suits by mortgagees in those Courts, and suits for public 
claims under Ben. Beg. II of 1803. A period of twelve years was 
iixed for suits relating to immoveable property, specialties governed 
by English law, and legacies; six years tor other personal demands: 
three years tor suits tor money lent, lor breaches of unregistered con- 
tracts, tor rent, tor hire and tor the recovery ol property comprised in 
certain possessory awards: one year for suits for pre-emption, for 
penalties, for injury not affecting immoveable property, for wages, and 
for setting aside public sales and summary orders. The period in the 
case ot many of these suits, and of all suits not expressly provided 
for, was declared to run ‘from the time the cause of action arose.’ 

The grounds of exception to the ordinary rules were declared to be; 

(1) the plaintiff s legal disability, ineluding minority, idiocy, lunacy, 
and in cases govern# by English law, coverture; (2) ineffectual 
proceedings buna Jide taken by the plaintiff in a Court without 
jurisdiction; (3) the defendant’s ab.-ence from British India; (4) 
written acknowledgments of liability to pay a debt or legacy, signed 
by the defendant; (5) concealed fraud of the defendant; (6) the 
relation of trustee and beneficiary. The Act also rendered verbal 
acknowledgments of liability or payments by the debtor ineffectual 
to keep alive or revive the debt. 

Sir James Colvile proposed to enact specific rules for the acqui- 
sition and extinction of rights by prescription : but the Act of 1 859 
provided for the limitation of suits only, and as such left 
untouched the rule of prescription contained in Bom. lieg. V of 
1827, secs. 1 and 8. 

Notwithstanding the ability and learning of the framers of Defects of 
Act XIV of 1859, the Judicial Committee of the Privy Council Act Xi v 

J of 1859. 
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characterised it as an * in artificially drawn statute 1 .’ This de- 
scription is justified by the great number of the reported decisions 
on the Act during its short life of ten years. On considering these 
cases, which had been carefully collected and discussed by Mr. Ninian 
Thomson 2 , a judge of the Court of Small Causes at Calcutta, it 
seemed to the writer (then secretary to the Government of India in 
the legislative department.) that, apart from the defects of drafting 
above referred to, the bulk of the litigation on the Act was occa- 
sioned by the absence of any specific declaration as to when in each 
case the fixed period of limitation should be deemed to commence. 

The Act of 1859 in many places 3 declared that the period of 
limitation was to run from the time when the 4 cause of action 
arose.’ But 4 cause of action ' is an ambiguous term. It is often, 
even to professional lawyers and trained judges, difficult to deter- 
mine at what precise period in a transaction the cause of action 
does arise, and most of the difficulties connected with statutes of 
limitation in England and in India have been produced by the 
necessity of answering this question. Take as illustrations the 
simple cases of a promissory note payable with interest on demand, 
or by instalments, or given by the maker to a third person to be 
delivered to the payee after a certain event should happen. When, 
in each of these cases, docs the cause of action arise in favour of the 
payee ? When does the cause of action arise on a dishonoured foreign 
bill when protest has b$en made and notice given ? When does it 
ai’ise in the case of the acceptor of an accommodation bill as against 
the drawer? It occurred to me therefore that the best way of 
framing a Limitation Act likely to be practically useful in India 
would be to throw the bulk of it into a tricolumnar schedule, speci- 
fying in the first column the commonest suit^ appeals and applica- 
tions : in the second, the period of limitation appropriate to each 
of these proceedings; and in the third, the specific date from 
which the time is to begin to run, which, in the case of a suit, 
would generally, though not necessarily 4 , be identical witli 
the time when the cause of action arose. The body of the Act was 
to contain the necessary rules as to dismissing time-barred suits, 
legal disability and computing periods of limitation. It was 
also (but this was an after-thought) to contain rules as to the 
acquisition of prescriptive titles to easements, etc., as to which, 


1 Delhi and London Bank v. 

Orchard , 3 Cal. 47, 57, and see 2iSuth. 
P. C. 178. 

* Act XTV of 1859 regulating the 
Limitation of Civil Suits in British 

India, 2nd ed., Calcutta 1870. 


3 Act XIV of 1859, sec. 1, clauses 
2, 8, 11, 12, 16. 

4 See, for example, art. 48, where 
time begins to run when the plaintiff 
learns his loss, though the cause of 
action arises when the loss occurred. 
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except in Bombay, there was nothing but some vague and incon- 
sistent judge-made law 1 . Mr., now Sir James, Stephen, then law- 
member of the Governor General’s Council, approved of the idea ; 
and I thereupon, with the aid of the Indian cases collected by Mr. 
Thomson and the English cases collected by Messrs. Darby anti 
Bosanquefc, drew the Bill which afterwards became Act IX of 1871. 

The following are the principal amendments made by this Act : 

a . The Courts are required to give effect to the law, whether 
the defence of limitation be pleaded or not. 

b. A11 extension of time is allowed when the period of limitation 
expires on a day when the Court is closed. 

c. The limitation-clauses of several special laws are repealed 
and re-enacted. All other such clauses are expressly saved from the 
general Act. 

d. Express provision is made for co-existing or double dis- 
abilities. 

e. In suits on foreign contracts the lex fori is to be preferred to 
the limitation law of the country where the contract was entered into. 
Such law, however, may bo pleaded when it has extinguished the 
contract, and the parties were domiciled in such country during 
the prescribed period. 

f In computing the 2>eriod of limitation, the day on which the 
right to sue accrued is to be excluded. 

(j. The time during which the commencement of a suit has been 
stayed by injunction is to be excluded 2 . 

h. Except in the case of suits for the possession of land and here- 
ditary offices, a right to sue is not to accrue unless there is at the 
time a person in existence capable of suing, as also a person in ex- 
istence capable of beifTg sued. 

i. Acknowledgments must be made before the expiry of the 
period of limitation. The terms of a lost written acknowledgment 
may not be proved by parol evidence 3 . 

j . The effect of substituting or adding a new plaintiff or de- 
fendant is declared. 

k. The English rule of computing time when there are successive 
breaches of contract, a continuing breach or a continuing nuisance, 
is adopted. 

l. The rule in Backhouse v. Bonomi 4 as to suits for com- 


1 See Mr. Stephen’s speech, Ab- 
stract of Proceedings of the Council 
of the Governor-General of India, 
24 March, 1871, p, 346. 

2 This rule was taken from the 

3 


New York Code, sec. 589. 

3 Otherwise in England, see May- 
don v. Williams f 7 Bing. 163. 

4 9 H. L. 503. See Barley Main Col- 
liery Co. v. Mitchell 1 1 1 App. Ca. 127. 

P 
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pensation for an act which becomes actionable in case it causes 
damage, is declared (sec. 25). 

m. All instruments are for the purposes of the Act to be deemed 
to be made with reference to the Gregorian calendar. 

n Rules for the acquisition of easements by positive prescription 
(analogous to those contained in 2 & 3 AVill. IV, c. 71) are con- 
tained in secs. 5, 27, 28. 

o. An express rule of extinctive prescription, resembling that in 
3 & 4 Will. 1 V, c. 2 7, sec. 34, is applied to lands and hereditary offices. 

j). An application to execute a decree within the limited time 
keeps alive the decree, and a new period is allowed from the date 
of the application or the issue of a notice to the judgment-debtor. 

q. The time allowed for the execution of a decree or order of 
which a certified copy has been registered is extended to six years. 

r. To suits by Government the sixty years limitation is applied 
in all the Courts and in all the 1 ‘residencies. 

Act IX of 1871 greatly diminished litigation of the kind above 
referred to, and in other respects was, on the whole, a successful 
measure. Rut during the six years that it was in operation several 
amendments occurred to Mr. llobhouse (Air. Stephen's successor) 
and myself, and some valuable suggestions as to the third column of 
schedule IT were made by Sir Richard Garth, then Chief Justice of 
Bengal. Moreover, a new Civil Procedure (ode had been drafted, 
which would alter the periods of time provided for making divers 
applications to the Courts, create certain new applications, and thus 
render the Limitation Act of 1871 to some extent incorrect and 
incomplete. 

Act XV of Under these circumstances, I prepared a new draft, which was 
settled by Sir Arthur llobhouse, and introduced by him into the 
Govcrnor-GeneraLs Council on 21 February, 1877. It was 
passed (as Act XV of 1877) after Sir Arthur Hobhouse had left 
India, and it came into force on the 1st October 1877, contem- 
poraneously with the Civil Procedure Code of that year. 

The following are the principal amendments made by the 
Limitation Act of 1877. 

a. Successive or supervenient disabilities 1 , as well as the dis- 
ability of legal representatives, have been provided for. 

b. Suits to enforce rights of pre-emption have been excluded 
from the operation of the exceptions as to legal disabilities and 
the non-existence of a legal representative capable of suing and 
being sued (secs. 7, 17). This was done on the recommendation 

1 as, for example, when th 1 person before he attains majority becomes 
having a right to sue is a minor and insane. 
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of Sayvid Mahmud, now on the bench of tlu* High Court at 
Allahabad, who said that, under Muhammadan law, it was very 
doubtful whether the right of pre-emption was ever intended to ho 
conferred on persons suffering from legal disability. 

c. A purchaser for valuable consideration from an express 
trustee, whether lie liad or bad not notice of the trust at the time 
of the purchase, is protected hy twelve years’ possession (see. to). 
Here the Indian agrees with the English law as altered hy 37 
& 38 Vie. c. 57. 

d. The time of a defendant’s absence from British India is ex- 
cluded in computing t lie period of limitation, whether a summons 
could or could not he served upon him during such absence (sec. 
13). Here the Indian Act agrees with the English law as to 
persons absent beyond seas (4 Anne, c. 16, see. 19). 

e. A written acknowledgment in respect of any matter of right 
gives a fresh starting-point 1 . 

f. The effect of a part-payment has been extended to all debts, 
whether arising out of a contract in writing or not (sec. 20). 
Joint contractors and joint mortgagors, as well as several partners 
or executors, are freed from liability by reason only of an acknowledg- 
ment or payment made l>y one of them (see. 21). This is in m e >rd 
with 19 & 20 Vie. e. 57, see. 14, and 3 & 4 Win. I V, e. 27, see. 28. 

</. The light to sue is renewed from Jay to day in the cast; of all 
continuing wrongs, not merely in the ease of a continuing nuisance 

( S0C * 2 •*)• 

It. The rules as to the estate of Hindu widows and Hindu man- 
agers of joint estates are extended to Muhammadans where they 
have adopted, or, in the ease of Hindu converts to Jsl in, have 
retained, the Hindu law of pi operty, schedule II, arts. 107, 125. 141, 
In the greater part of the .Punjab, Muhammadan willows succeed to 
their husbands’ lands where there are no sons or descendants in the 
male line, and they hold such lands for life or till they marry 
again, exactly in the same way as Hindu widows succeed. Suits 
to set aside alienations made by Muhammadan widows or to have 
them declared void, except, for the life, or till the reman iage, of the 
widow, are cjuite as numerous in the Punjab as suits to set mifle 
alienations made by Hindu widows 2 . 

1 Under the Acts of 1859 and 1781 coupled with tin- existence of the un- 
acknowledgments were effectual in divided family system among the 
respect of debts and legacies only. Muhammadans of the I> owc-r Pro- 
s' Mr. J. \Y. Smyth, cited in the vinces of licngal, shows how cautious 

Abstract of Proceedings of the we should be in assuming that the pro- 

Council of the Governor-General, fession of I shim involves the adoption 

Calcutta, 1878, p. 468. These facts, of the Muhammadan law of property. 

?, 2 
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Amend- 
ments of 
Act XV 
of 1877. 


Further 

amend- 

ments 

suggested. 


i. As to appeals and applications, the Act has been extended to 
appeals from, and applications to review, decrees and orders of the 
High Courts in the exercise of their original jurisdiction, schedule 
II, arts. 1 5 1, 162. These appeals had been formerly regulated by 
rules made under the Charters of 1865, rules which were insufficient 
and needlessly different. 

j. The exceptions on account of legal disability, ineffectual but 
bona fide proceedings in a Court without jurisdiction, concealed 
fraud, written acknowledgments, and the non-existence of a person 
capable of suing or being sued, have been extended to applications 
(secs. 7, 14, 17, 18, 19). 

k. The starting-point of limitation has been altered in the 
following cases ; suits to enforce a right of pre-emption, schedule 
II, no. 10, where, in the case of reversionary interests, rights 
to redeem etc., time now runs from the registration of the sale- 
deed ; the suits referred to in arts. 32, 48, 90, 91, 92, 114, 118, 127, 
in which the plaintiff's knowledge of certain facts is now made an 
ingredient of his cause of action ; suits for money payable on 
demand, arts. 59, 73, where the time now runs in India, as in 
England 1 , from the date of the transaction instead of from the de- 
mand 2 : suits for redemption, art. 148; and suits in the mufassal, 
by mortgagees for possession of mortgaged immoveable property, 
art. 135. The period of limitation has been lengthened in arts. 
37, 38, 40, 48, and shortened in arts, 118, 119, 146. 

The amendments of Act XV of 1877 have been few and slight. 
They were made by Acts XII of 1879, sec. 108, VIII of 1880, V 
of 1881 (sec. 156), IX of 1887, and VII of 1888, and will be 
found in their proper places. But Act XV of 1877 requires 
several other amendments. ‘Time/ said Lord Plunket, speaking 
of the law of prescription, — c Time holds in one hand a scythe, in 
the other an hour-glass. The scythe mows down the evidence 
of our rights, the hour-glass measures the period which renders 
that evidence superfluous.’ The great orator, had he been familiar 
with Indian legislation, might have rendered his metaphor complete 
by adding that the frame-work of the hour-glass would certainly 
decay, the glass be broken, and the sand escape. 

In the present instance, the terms ‘ possession ’ (arts. 3, 47, 48, 49, 
1 34-1 42 3 ), 1 actual possession 7 (art. 10), ‘adverse possession,’ ‘ dis- 

1 Norton v. Ellam, 2 M. & W. 461. 73, per Peacock C.J.: 3 Cal. 768 : 7 

8 As to the former law see 6 Ben. Cal. 230. That possession is not dis- 
160, where Jackson J. followed Austin turbed by trespass or diluviation see 
on Jurisprudence j 1863, ii. 156, 157. 6 Cal. 735. As to juridical possession, 

3 As to evidence of possession of 7 Bom. A. C. 82. 
uncultivated land, see 3 Suth. Civ. R. 
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possession,* ancl 1 2 3 4 discontinuance of possession/ which occur in 
schedule II, articles 124, 142, 144, should be defined. 

Bo also 4 debt ’ (in sec. 20) should bo defined so as to exclude De 
unliquidated damages and money which will become due only on the t101 
happening of a future uncertain event 1 } and 4 paid ’ should be defined 
so as to exclude involuntary payments as, for instance, by means of an 
execution-sale of the defendant’s property. The expression 4 con- 
tinuing breach of contract * in sec. 23 has also given rise to difficulty 
and should be explained. So 4 accounts stated’ (art. 64) should 
either be defined or be replaced by some less technical expression. 

It should also be expressly declared that the English rule of strict Th 
interpretation is inapplicable to the Act. 4 Statutes of limitation/ °* £ 
said the Judicial Committee, reversing a decision of the Calcutta tio: 
High Court 2 , 4 like all others, ought to receive such a construction 
as the language in its plain meaning imports. They are in their 
nature strict and inflexible enactments. The object of the legislature 
in passing them is to quiet long possession and to extinguish stale 
demands/ But this decision has apparently been overlooked, and the 
opposite doctrine has been maintained, not only by the Calcutta High 
Court itself 3 , but also by the High Courts of Madras 4 and Bombay 5 6 . 

For the purposes of schedule II, arts. 32, 48, 90, 91, 92, 94, 95, Wi 
96, 11 3, 11 4, 118 and 127, it should be declared that wilful nor 
ignorance is equivalent to, or carries with it the consequences 
of, knowledge G . It should also be declared that persons cannot by 
agreement withdraw themselves from the operation of the Act 7 . 

The following applications should be expressly excluded from the Apr 
operation of the Act : applications for certificates under Acts tlon 
XXVJI of i860 and XL of 1858; applications for probate or 
letters or certificates of administration ; applications which the 
Court has no discretion to refuse; applications for the exercise of 
functions of a ministerial character. It should also l>e declared that 
the provisions as to applications extend to Government. 

So much for desirable additions to the preliminary part of the 
Act. To section 7 a clause should be added fixing a certain period 
(say eighteen years 8 ) after which limitation should not be sus- 
pended by any disability. 


1 3 Mad. H. C. 3TI. 

2 13 Ben. 177, 182. 80 also the 

High Court of the N. W. Provinces, 
8 All. 483. 

3 9 Cal. 232-233. 

4 5 Mad. 144. 

5 1 Bom. 22: 9 Bom. H.C. 1 11-1 1 2. 

6 4 Suth. S. C. C. Ref. 19 : 9 Suth, 


Civ. I\. 329: 11 ibid. 163. 

7 4 Ben. F. B. 103 : 8 All. 483- 
484 ; but see 5 Moore, I. A. 44. 

b Compare 3 & 4 Wm. IV, c. 27, 
sec. 1 7 (40 years), and 37 & 38 Vic. c. 
37, sec. 5 (30 years). Eighteen years 
was the limit proposed by Sir James 
Col vile. 
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Section 1 1 should be extended to all obligations, not merely 
to those arising from contract. 

In section 13 provision should be rmade for the case of several 
defendants, one of whom only has been absent from British India 
during the currency of the period of limitation. 

Sections 13 and 16 should provide (as is done by secs. 14 and 
15) that the day on which the state of things causing the sus- 
pension of limitation begins to exist, as well as the day on which it 
ceases to exist, should be counted among the days to be excluded 
in the plaintiff’s favour \ 

Section 19 should provide for the case of an acknowledgment or 
payment made in favour of a person under disability, or by a 
person absent from British India. 

Section 20 should declare the effect of part-payment of principal on 
the claim for interest : in the second clause the words ‘as such* should 
be inserted after ‘ paid ’ ; and the last clause should expressly pro- 
vide for the receipt by the mortgagee of rent of mortgaged land 1 2 . 

Section 28 should be expressly confined to corporeal property, 
and there should be an exception as to suits under schedule II, 
art. 3. Furthermore, words should be added showing distinctly that 
the legislature intend that the extinction of the right of the dis- 
possessed owner shall involve the creation of a right of the person 
in possession when the period of limitation expires 3 * . And there 
should be a clause providing for the case of a succession of in- 
dependent trespassers, each for less, though in the aggregate for 
more, than the full period \ 

As to the second schedule, the suits mentioned in its first 
division might in some instances be grouped more conveniently. 
Art. 40 should be extended to suits for an account of the profits 
obtained by infringing a. copyright or patent. Art. 43 should 
be made to apply expressly to suits under the Probate and 
Administration Act, 1881, secs. 139, 140. Art. 44 should be ex- 
tended to mortgages and leases. The starting-point fixed by 
art. 78 should be altered, and the wording of arts. 121, 132 should 
be made more precise. There should be special articles for the 
following suits : on a guarantee 5 : for arrears of interest due on 
money charged upon land 6 : for wrongful conversion by a bailee 7 : 


1 Shephard’s Law of Limitation in 

India , 2nd ed., p. 22. 

* 2 Mad. 165. 

s See in Bengal, 8 Ben. 540 : 20 

Suth. Civ. R. 104: 3 Cal. 224; and in 

England, Nepean v. Doe, 2 Smith, 

L. O. 9th ed. 610, 


4 See Dixon v. Gay fere, 17 Beav. 
421, and Asher v. Whitlock , L. R., 
1 Q. B. I. 

5 Colvin v. Buckle , 8 M. & W. 680. 

6 3 & 4 Will. IV, c. 27, sec. 42. 

7 Wilkinson v. Verity , L. R., 6 
C. P. 206. 
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for the possession of lands sold by the defendant to the plaintiff 1 : 
by the vendor of land for the purchase-money: on the quasi-con- 
tracts mentioned in the Contract Act, secs. 68-72. On the other 
hand, art. 65 should be omitted as covered by arts. 115, 116. In 
the third division, art. 179 should be provided with an explanation 
or illustrations founded on the numerous decisions of the High 
Courts on the words ‘ to take some step in aid of execution/ which 
have sometimes been construed in a singular manner 2 . 

Some of the limitation -rules relating to civil suits, and contained Spe 
in special and in local laws, might be repealed and inserted in the ^ 
general Act 3 . The following is a list of the chief of these rules as t 
relating to suits: those relating to appeals and applications are too 
numerous to be here stated 4 . 


Special Laws. 


(a) Six years. 

Government of India (33 Geo. Ill, c. 52, sec. 141). 

Unclaimed prize-money (31 & 32 Vic. c. 38, sec. 4). 

( b ) Five years. 

Government of India (21 Geo. Ill, c. 70, sec. 7). 

(c) Three, years. 

Claims to waste lands (XXIII of 1863, sec - 18). 

Government of India (53 Geo. Ill, c. 155, sec. 124.) 

(d) Two years. 

Patents (XV of 1859, sec. 53) 5 . 

(e) One year. 

Army (44 & 45 Vic. c. 58, sec. 170). 

Claims to property seized as forfeited (IX of 1859, sec. 20). 

(f ) Six months . . 

Foreign jurisdiction (41 & 42 Viet. c. 67, sec. 8). 

Specific relief (I of 1877, sec - 9)- 

Wrongful possession in case of succession (XIX of 1841, sec. 14). 


1 Here time would run from the mo- 

ment that the ownership passed to the 
purchaser : see the Transfer of Property 
Act, sec. 54 (supra, vol. I. p. 76 8). 

3 They have, for instance, been 

held to include an application praying 
that execution-proceedings may be 
struck off the file (3 All. 320), and an 
application praying for the postpone- 
ment of an execution-sale already 
advertised (3 All. 757). 

3 For example, the insertion of an 


article in the first division of the 
second schedule, relating to certain 
suits against municipal corporations 
and their officers, would rid the statute 
book of at least nine enactments. 

4 A guide to those in force at the 
end of 1882 will be found in Agnew’s 
Index to the Enactments relating to 
India , Calcutta, 1883. 

5 Repealed from 1st July, 1888, by 
the Inventions and Designs Act, V of 
188S. 
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(g) Three months. 

Land Acquisition (X of 1870, sec. 58). 

Police (Y of 1 86 1, sec. 42). 

(h) Two months. 

Forests (VII of 1878, sec. 47). 

(?) Thirty days. 

Registration (III of 1877, sec. 77). 

Local Laws. 

(a) Twelve years. 

Mad. Reg. IV of 1816, sec. 5 (Village munsifs). 

Mad. Reg. V of 1816, sec. 2 (3) (Village panch&yats). 

XXIII of 1881, see. 17 (Dekkhan Raiyats’ relief). 

(6) Six years. 

XXIII of 1881, sec. 17 (Dekkhan Raiyats’ Relief). 

(c) Three years. 

Ill of 1884, sec. 2 (Madras: Recovery of compensation from 
co-sharer). 

Bom. Act III of 1876, sec. 21 (Mamlatdar’s Court). 

Ben. Act I of 1879, sec. 44 (Landlord and tenant, Chutia 
N tigpur), 

Reg. Ill of 1872, sec. 25 (Sontlntl Parganas settlement). 

VIII of 1885, sec. 184, and sclied. Ill (Recovery of arrears of 
rent). 

Reg. I of 1872, sec. 13, rule 64 (Pan jab Frontier). 

XVHI of 1881, sec. 1 18 (Land revenue, Central Provinces). 

(d) Two years. 

XIX of 1852, sec. 13 (Abkari, Madras Town). 

VIII of 1885, sec. 184 and sclied. Ill (Recovery of possession b} 
occupancy raiyat), 

IX of 1883, sec. 21 (Central Provinces, Recovery of possessior 
by tenant). 

(c) One year. 

Bom. Act V of 1879, sec. 135 (Land-revenue Code). 

Beil. Reg. II of 1819, sec. 24 (Resumption of revenue). 

Ben. Reg. VII of 1822, sec. 20 (3), (Settlement). 

XXXII of 1855, sec. 7 (1) (Embankments, Lower Provinces). 
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Ben. Act I of 1879, secs. 42, 45, 87, 121, 122, 126 (Landlord 
and Tenant, Chutia Nagpur). 

VIII of 1885, sec. 184, soiled. Ill (Lower Provinces, Ejectment 
of tenure-holder or raiyat). 

(/) Six months. 

XII of 1851, sec. 17 (Land Revenue, Madras Town). 

Mad. Act II of 1864, sec. 59 (Recovery of arrears of revenue). 

,, VI of 1867, sec. 31 (Land revenue, Madras Town). 

„ III of 1871, sec. 168 (Improvement of Towns). 

,, VI of 1871, sec. 42) (Excise on salt). 

„ I of 1884, sec. 433 (Madras Town, Municipal Act). 

,, I of 1886, sec. 72 (Abkarf). 

Bom. Act VII of 1873, sec. 62 (salt). 

,, VI of 1879, sec. 87 (Bombay Port-trust). 

VIII of 1885, sec. 184, sched. Ill (Lower Provinces, Recovery of 
arrears of rent). 

XV of 1879, sec. 52 (Rangoon Port Commissioners). 

(g) Four months. 

Bom. Act V of 1878, sec. 67 (Abkarf). 

(It) Throe months . 

Mad. Reg. IV of 1816, sec. 35 (1) (Village munsifs). 

„ V of 1816, sec. 18 (1) Village pancliayats). 

,, III of 1832, sec. 2 (Complaints under Mad. Reg. IX 
of 1822, sec. 1 6). 

,, XIX of 1852, sec. 38 (Madras Town, Abkarf). 

Mad. Act VIII of 1867, sec. 75 (Madras Town Police). 

,, I of 1870, sec. 28 (Canal Tolls and Perries). 

XL VIII of i860, sec. 29 (Bombay Town, Police). 

Bom. Act I LI of 1872, sec. 287 (Bombay municipality). 

„ VI of 1873, see. 86 (Mufassal municipalities). 

XXXII of 1855, sec 7 (11) (Lower Provinces, Embankments). 
Ben. Act VII of 1864, sec. 41 (Salt). 

„ IV of 1866, sec. 99 (Calcutta Police). 

„ V of 1870, sec. 87 (Calcutta Port Improvement). 

„ IV of 1871, sec. 36 (Sanitation of Puri). 

„ IX of 1871, sec. 17 (Hugli bridge). * 

„ IV of 1876, sec. 357 (Calcutta municipality). 

„ III of 1884, sec. 363 (Mufassal municipalities). 

,, XII of 1881, sec. 94 (N. W. Provinces, Rent). 

„ VII of 1874, sec. 40 (Burma Municipalities). 

Reg. II of 1877, secs. 49, 51 (Ajmer Land and Revenue). 
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(i) Two months. 

XXVIII of i860, sec. 25 (Madras, Boundary marks. 

Ben. Reg. VIII of 1819, sec. 17 (5) ( Patn( Ta ’ luc l 8 )- 
II of 1876, see. 10 (Burma, Land and Revenue). 

XIX of 1881, see. 48 (Burma, Forests). 

(J) Oiu month. 

Mad. Act VIII of 1865, secs. 4°. 44 (Rent). 

XV of 1873, sec. 43 (N. W. P. and Oudli Mumcipaht.es). 
IV of 1873, sec. 19 (Panjib municipalities). 

(k) Thirty days. 

Mad 


Act VIII of 1865, secs. 18, 51 (Rent). 


So much for civil suits. Although it may he inexpedient in India 
to proTde a general law of limitation for criminal prosecutions 
the statute-book might be much shortened by 

schedule to Act XVjf rt, ^^“'^j^provide limitation-rules 
for 'prosecution's under the laws relating respectively to munici- 
palities, police, excise and salt. Tmlicial Com- 

We may conclude by quoting two remarks of the Jud . 
niittee in liuchnaboy v. Lullooblioy : ‘ It has become almost a 

axiom in ju,i. P „.de»=e iUntnlnw of ^ 

tr. nrocedure, having reference only to the lex joi . 

CourtTTf almost all civilised countries entertain causes o aCn 
whfah.ve originated in a foreign country, .nd ~ 
them according to the law of the country n - 
such Courts respectively proceed acco.dm P doctrine 

the country in which it exercises its jurisdiction . 
is embodied in the first clause of see n of the Act. But the 
second clause declares, in accordance with the opinions J 

nm , of Blackburn and Lush JJ. 3 , that a foreign rule of limitation 
Ct a deface to a suit on a foreign contract, when .hr .rule ha, 
extinguished the contract, and the pai ties were om 
locus contracting during the prescribed perioc . 


1 5 Moo. I. A. 265. 266 ; and see 

Lopez v. Burslem , 4 Moo. P. C. 300. 
a Conflict of Laws , % 582. See 


Westlake, Private International Law , 

1880, p. 255. r 

s Harris v. Quine , L.B., 4 ° 5 8 * 
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Effect of acknowledgment in writing . . . . . . 1 9 

Effect of payment of interest as such . . . . . . .20 

Effect of part-payment of principal ........ ib. 

Effect of receipt of produce of mortgaged land ...... ib. 

One of several joint contractors etc. not chargeable by reason of acknow- 
ledgment or payment made by another of them . . . .21 

Effect of substituting or adding new plaintiff or defendant . . .22 

Proviso where original plaintiff dies ....... ib. 

Proviso where original defendant dies ....... ib. 

Continuing breaches and wrongs . . . . . . . 23 

Suit for compensation for act not actionable without special damages . 24 

Computation of time mentioned in instruments . . . . *25 


PART IV. 

ACQUISITION OF OWNERSHIP BY POSSESSION. 

Acquisition of right to casements . . . . . . . .26 

Exclusion in favour of reversioner of servient tenement . . . 27 

Extinguishment of right to property . . . . . . .28 

First Schedule. — R epeals. 

Second Schedule. — I. Suits. II. Appeals. III. Applications. 



Act No. XV of 1877. 


AS AMENDED BY ACTS XII OF 1879, VIII OF 1880, IX OF 1887, 
ANI) VII OF 1888. 


PASSED BY THE GOVERNOR GENERAL OF 
INDIA IN COUNCIL. 

(Act No. XV of 1877 received the assent of the Governor-General 
on the igth of July, 1877 : Act No. XII of 1879 received it 
on the 29 th of July , 1879 : Act No. VIII of 1880 received it 
on the 1 ith of March, 1880: Act XI of 1887 received it on 
the %\th February , 1887 ; and Act I II of 1888 received it on 
the 2 yd March, 1888.) 


An Act for the Limitation of Suits and for other 

purposes. 


Whereas it is expedient to amend the law relating to the Pream 
limitation of suits, appeals and certain applications 1 to Courts; 
and whereas it is also expedient to provide rules for acquiring 


1 Not all applications, e. g. applica- 
tions for certificates of sale (6 Bom. 
586) ; for certificates to collfect debts 
due to the estate of a deceased person 
(8 Mad. 207}; for probate and letters 
of administration (7 Bom. 213: 6 
Cal. 707) : for permission to sue as a 
pauper (7 Bom. 375) : by an attorney 
that a client should show cause why 
he should n<?t pay a balance due for 
costs, 1 Bom. 253 ; and see 6 Cal. 60. 
The provisions of this Act as to 
applications apply to applications for 


the exercise, by the authority applied 
to, of powers which it would not 
otherwise be bound to exercise, 4 
Mad. 172, followed in 6 Bom. 586 
and 7 Bom. 322. 

From the circumstance that this 
Act prescribes a limitation to the 
Government for the institution of 
suits and presentation of criminal 
appeals the Madras High Court infers 
that the Government is not exempt 
from the provisions as to applications, 
4 Mad. 156, 
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by possession the ownership of easements and other property ; 
It is hereby enacted as follows : — 


PART I. 


PRELIMINARY. 


Short title. 1 . This Act may be called ( The Indian Limitation Act, 

*«77 

Extent of It extends to the whole of British India 1 ; but nothing 1 

Act * contained in sections 2 and 3 or in Parts II and III applies — 

(a) to suits under the Indian Divorce Act 2 , or ( L ) to suits 

under Madras Regulation YI of 1831 3 ; 

Commence- and it shall come into force on the first day of October, 1 877. 
ment. 

Repeal of 2 . On and from that day, the Acts mentioned in the first 
Acts. schedule hereto annexed shall be repealed to the extent 
therein specified. 

But all references to the Indian Limitation Act, 1871, 
of 1871. shall be read as if made to this Act; and nothing heroin or in 
Having that Act contained shall be deemed to affect any title ac- 
nndof Act quired 4 , or to revive any right to sue 5 barred 0 , under that 
3 X of 1872, Act or under any enactment thereby repealed; and nothing 
Btc. 25. } 10re ; n contained shall be deemed to affect the Indian Contract 


Act, section 25. 

whiel/° r Notwithstanding anything herein contained, any suit 
period pre- mentioned in No. 146 of the second schedule hereto annexed 
scribed by ma y brought within five years next after the said first day 


1 Outside British India the Limi- 
tation Act is in force in the If aidant- 
1 »;ld Assigned Districts, the civil and 
military station of Bangalore, the can- 
tonments of Sikandardbad, IMsah, and 
Abu: in the lands in Native States 
occupied by the following railways : 
the (Ireat Indian Peninsula Bailway 

(Kurundtcar), the Madras Bailway 

(Mysore), the Ndgprtr and Chhattis- 
garh State Bail way (Khctiragarh and 

Nund</aon),an<\ theRdjputdna Malwa 
State Bailway ; in the jaglr territories 
of the State of J dth ; Mysore ; the 
head-works of the Bhawahvah - Lo- 

dran Canal (Bhaw&lpur Territory) : see 


Macpherson’s Lilts of British Enact- 
ments in force in Native States^ 
Calcutta, 1885, pp. 25, 78, 142, 173, 
IS* 2()2 > 2 7 l > 28 h 3°2, 304, 318, 
3 .A 359 > 4 l8 - 

8 Act IV of 1869. 

3 as to hereditary village and other 
offices. 

4 This does not include ‘ right to 
sue,' 3 All. 148. 

3 These words include all applica- 
tions invoking the aid of the Court 
for the purpose of satisfying a de- 
mand, 5 Cal. 897, and see ibid. 894. 

6 8 Born. 104. 
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of October, 1877, unless where the period prescribed for such this Act is 
suit by the said Indian Limitation Act, 1871, shall have 
expired before the completion of the said live years ; and any prescribed^ 
other suit for which the period of limitation prescribed by 
this Act is shorter than the period of limitation prescribed by 
the said Indian Limitation Act, 1871, may be brought within 
two years next after the said first day of October, 18 77, 
unless where the period prescribed for such suit by the same 
Act shall have expired before the completion of the said two 
years 1 . 

3 . In this Act, unless there be something* repugnant in the Interpret*- 
subject or context— tk,u-clau 8a 

‘plaintiff* includes also any person from or through whom 
a plaintiff derives his right to sue; ‘applicant* includes also 
any person from or through whom an applicant derives his 
right to apply 2 ; and ‘ defendant * includes also any person from 
or through whom a defendant derives his liability to be sued : 

‘easement* includes also a right, not arising from contract, 
by which one person is entitled to remove and appropriate for 
his own profit any part of the soil belonging to another, or 
anything growing’ in, or attached to, or subsisting upon, the 
land of another 3 : 

‘bill of exchange* includes also a hundi and a cheque: 

‘ bond * includes any instrument, whereby a person obliges 
himself to pay money to another, on condition that the 
obligation shall bewoid if a specified art is performed, or is 
not performed, as the case may he 4 : 


1 Acts of limitation, like other laws 
relating to procedure, apply imme- 
diately to all steps taken after they 
have come into force, except when 
some provision is made to the con- 
trary. Every one seeking the aid of 
a Court seeks it on the terms from 
time to time imposed by the 'legisla- 
ture. lie has not the privilege of 

making any application in any way 
and at any time. Other interest-* than 
his are at stake; and the Courts are 

not to exercise their coercive power 
at his request over another person, 

except under such regulations as shall 


make their action compatible with 
the general welfare, 7 Ho in. 462, per 
West J . 

2 Ah to the title of purchasers at an 
execution-sale, see 16 Suth. 1 *. C. 19, 
20. 

3 This definition (which in Madras, 
the Central Provinces, and Coorg is 
repealed and re-enacted by Act V of 
1882, sec. 3 ) includes what English 
lawyers call a projit a prendre , 5 
Cal. 945, e. g. a prescriptive right to 
take fish out of water covering an- 
other’s land. 

4 See infra, arts. 66, 67,68, 74. 75,80. 
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f promissory note ’ means any instrument whereby the 
maker engages absolutely to pay a specified sum o£ money 
to another at a time therein limited, or on demand, or at 
sight : 

‘ trustee 1 J does not include a benamidar 2 , a mortgagee 
remaining in possession after the mortgage has been satisfied 3 , 
or a wrong-doer in possession without title 4 : 

( suit ** does not include an appeal or an application : 

‘ registered 9 means duly registered in British India under 
the law for the registration of documents 5 in force at the time 
and place of executing the document, or signing the decree or 
order referred to in the context: 

' foreign country 9 means any country other than British 
India ; 

and nothing shall be deemed to be done in c good faith , 
which is not done with due care and attention 


rART II. 


LIMITATION OF SUITS, APPEALS AND APPLICATIONS. 

Dismissal 4. Subject to the provisions contained in sections 5 to 25 
etclTnsti- (inclusive) 7 , every suit instituted, appeal presented, and appli- 
tuted etc. ^ eation 8 made, after the period of limitation prescribed there- 
of limit- ° l for by the second schedule hereto annexed, shall be dismissed 0 , 
ation. although limitation has not been set up as a defence 10 . 


1 See sec. io infra. 
a 2 Ben. A. O. 284. 

3 Ben. F. B. 901. 

4 See cases in Darby and B. 183, 

l8 4. 

a See the Registration Act, infra. 

• See secs. 14 and 18. The clause 
is taken from the Penal Code, sec. 52, 
supra, vol. I. p. 103. 

7 and applicable to the particular 
case, 1 All. 646. The harden of 
proving the circumstances here re- 
ferred to is on the plaintiff, 24 Suth. 
Civ. R. 182. 

8 As to applications for leave to 
appeal to Her Majesty in Council, 
see 1 All. 644, 


9 10 Cal. 658 : 6 Mad. 326. But 
see 6 Bom. 103, 107, where the Court 
allowed the plaintiff to withdraw his 
suit in order to proceed in a foreign 
Court. As to costs see 6 Mad. 178, 
and Boatwright v. Boatwright , L. R., 
17 Eq ‘ 7I * 

19 The effect of section 4 is this : 
Whenever a case is properly before a 
Court,, whether of appeal or of first 
instance, the Court is bound to take 
notice of the question of limitation : 
but in order to enable the Appellate 
Court to do that, the case must be, 
in its entirety, before it, 9 Cal. 637. 
In India limitation need not be set 
up as a defence, while in England the 
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Explanation . — A suit is instituted, in ordinary cases, when 
the plaint is presented to the proper oflicer 1 ; in the ease of a 
pauper, when his application for leave to sue as a pauper 
is filed “ ; and in the ease of a claim against a company which 
is being wound up by the Court, when the claimant first 
sends in his claim to the official liquidator. 

Illustrations. 

(a) A suit is instituted after the prescribed period of limita- 
tion. Limitation is not set up as a defence and judgment is given 
for the plaintiff. The dependant appeals. The appellate Court 
must dismiss the suit. 

(b) An appeal presented after the prescribed period is 
admitted and registered. The appeal shall, nevertheless, he dis- 
missed. 


5. If the period of limitation prescribed 3 for any suit, 
appeal or application expires on a day when the Court is 
closed 4 , the suit, appeal or application may be instituted, 
presented or made on the day that the Court re-opens 5 : 

Any appeal or application for a review of judgment may be 
admitted 0 after the period of limitation prescribed therefor 7 , 
when the appellant or applicant satisfies the Court that he had 
sufficient cause 8 for not presenting the appeal or making the 
application within such period °. 


Where 

Court is 

closed 

when 

period 

expires. 

Delay in 
presenting 
appeals 
and appli- 
cations for 
review. 


defendant must expressly claim the 
operation of the statute, 5 Cal. 899. 

The rule of limitation is confined 
to litigants, and is inapplicable to 
acts, such as amending decrees, which 
the Court may, or has to, perform suo 
motu, 8 All. 519, 533. 

1 4 All. 37 - 

2 2 All. 241 (S. C. L. R., 6 I. A. 
126), reversing 1 All. 230, and also, 
apparently, 4 Bom. H. C. A. C. J. 39 
and 2 Cal. 391, 392, where the 
High Court held that this provision 
applied only where the application is 
granted and the suit is numbered and 
registered. 

3 i. e. by this - Act, or by any special 
or local law, 5 Cal. 314 and 906 : 7 
Cal. 690 (Rent Act) : 10 C. L. R. 
333 (Registration Act, sec. 77): 10 
Mad. 210 (Forest Act). 

4 If the offices of the Court are 

VOL. II. 


open for the presentation of pleadings 
the Court is not ‘ closed,* though the 
judicial sittings are adjourned for vaca- 
tion, 5 Mad. 189, Times J. dissenting. 

5 6 Bom. 487 : 1 All. 263. 

6 The power is discretionary, 13 

Cal. 266: 9 All. 11. An order ex 
\ parte admitting an appeal after time 
may be set aside by the Court which 
made it, 9 Mad. 450: 5 Cal. 1. 

The High Court sitting on second 
appeal may look into the grounds 
which a Judge has given for ad- 
mitting an appeal after the prescribed 
period, 8 Cal. 251. 

7 by the second schedule, 7 Cal. 
654. But see the cases cited in note 
3 supra. 

8 11 Cal. 775 : 15 Cal. 242 : 9 All. 

2 44> 655. 

9 The pendency of an appeal is not 
sufficient cause, 8 Bom. 260 ; and 


3 Q 
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Special and 
local laws 
of limit- 
ation. 


Legal dis- 
ability. 


Double and 

successive 

disabilities. 


Disability 
of repre- 
sentative. 


6 . When, by any special or local law now or hereafter 
in force in British India, a period of limitation is specially 
prescribed for any suit, appeal or application, nothing herein 
contained shall affect or alter the period so prescribed x . 

7 . If a person entitled to institute a suit or make an appli- 
cation be, at the time from which the period of limitation is 
to be reckoned, a minor 2 , or insane, or an idiot, he may 
institute the suit or make the application within the same 
period, after the disability has ceased, as would otherwise have 
been allowed from the time prescribed therefor in the third 
column of the second schedule hereto annexed :i . 

When he is, at the time from which the period of limitation 
is to be reckoned, affected by two such disabilities, or when, 
before his disability has ceased, he is affected by another 
disability, lie may institute the suit or make the application 
within the same period, after both disabilities have ceased, as 
would otherwise have been allowed from the time so pre- 
scribed 4 . 

When his disability continues up to his death, his legal 
representative may institute the suit or make the application 
within the same period after the death ,r ’ as would otherwise 
have been allowed from the time so prescribed. 

When such representative is at the date of the death 
affected by any such disability, the rules contained in the 
first two paragraphs of this section shall apply. 

Nothing in this section applies to suits to enforce rights of 
pre-emption 0 , or shall be deemed to extend, for more than 


see 10 Cal. 44b. The provision does 
not apply to objections under sec. 561 
of the Civil Pr. Code, 9 Cal. 632, nor 
to an application for leave to appeal 
as a pauper, 2 Mad. 230. 

1 That the general provisions of 
this Act are applicable to cases pro- 
vided for by special laws, see S Bom. 
531, following 5 Cab 314: 8 Cal. 910, 
and ro Cal. 265. See also 9 Mad. 
118. 

- 4 Cal. 523 : 8 Cal. 517. 

3 He has his option either to sue 
or apply through his guardian or 
committee, or to wait till his dis- 


ability ceases, 9 Cab 182. See L. Ib, 
3 I. A. 25-26, and 12 Bom. 18. A 
suit by a next friend on behalf of 
a minor is that of the minor, and 
is governed by the limitation-law 
applicable to the minor, 7 Cab 137. 

* As to the corresponding English 
law, see Borrows v. Ellison, L. Ib, 
6 Ex. 1 28. 

' The death, not the date of taking 
out administration, which, in the 
case of the greater part of the popu- 
lation of India, is not necessary. 

6 See 1 Alb 207. 
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three years from the cessation of the disability or the death of 
the person affected thereby, the period within which any suit 
must be instituted or application made 1 . 


Ill ust rations. 

(a) The right to sue for the hire of a boat, accrues 1o A during 
his minority, lie attains majority four yea 1 s after such accruer. 

He may institute his suit at any time within three years from the 
date of his attaining majority. 

(b) A y to whom a right to sue for a legacy has accrued during 
his minority, attains majority eleven years after such accruer. A 
has, under the ordinary law, only one year remaining within which 
to sue. But under this section an extension of two years will he 
allowed him, making in all a period of three years from the date 
of his attaining majority, within which he may bring his suit. 

(c) A right to sue accrues to Z during his minority. After 
the accruer, but while Z is still a minor, he becomes insane. 

Time runs against Z from the date when his insanity and minority 
cease. 

(d) A right to sue accrues to X during his minority. X dies 
before attaining majority and is succeeded by T, his minor son 
Time runs against Y from the date of his attaining majority. 

(e) A right to sue for an hereditary office accrues to A , who 
at the time is insane. Six years after the accruer A recovers 
his reason. A has six years, under the ordinary law, from the date 
when his insanity ceased within which to institute a suit. No 
extension of time will be given him under this section. 

(f) A right to sue as landlord to recover possession from a 
tenant accrues to A, who is an idiot. A dies three years after 
the accruer, his idiocy continuing up to the date of his death. 

A 9 a representative in interest has, under the ordinary law, nine 
years from the date of A’s death within which to bring a suit. 

This section does not extend that* time, except where the repre- 
sentative is himself under disability when the representation 
devolves upon him. 

8 . When one of several joint creditors or claimants is Disability 
under any such disability, and when a discharge can be given 
without the concurrence of such person, time will run against 
them all 2 * * * * : but where no such discharge can be given, time 
will not run as against any of them until one of them becomes 


1 That the exemptions conferred by 

this section are personal, and do not 

attach to the property or title of 

minors, lunatics or idiots, see 9 Cal. 

663, following 15 Ben. 357. See also 

9 All. 41 1, following 1 Cal. 22 r ). 


2 This applies to a case where a 
loan was made by the manager of a 
joint Hindi! family of which one mem- 
ber was a minor but others were com- 
petent to give a discharge, 4 All. 512. 


3 Q 2 



964 


THE LIMITATION ACT. 


capable of giving such discharge without the concurrence of 

the others 1 2 * . 


Illustrations. 

(a) A incurs a debt to a firm of which B, C and D are part- 
ners. B is insane and C is a minor. D can give a discharge of the 
debt without the concurrence of B and C. Time runs against 

C and I). 

(b) A incurs a debt to a firm of which F, F and G are partners. 
E and F are insane, and G is a minor. Time will not run against 
any of them until either E or F becomes sane, or G attains 
majority. 


Continuous 9 . When once time has begun to run, no subsequent 
running of disability 2 or inability ' 1 to sue stops it: 

Provided that where letters of administration to the estate 
of a creditor have been granted to his debtor, the running of 
the time prescribed for a suit to recover the debt shall be 
suspended while the administration continues 4 . 


Suits 
against 
express 
trustees 
and their 
representa- 
tives. 


10 . Notwithstanding anything hereinbefore contained, no 
suit 5 * against a person in whom property has become vested in 
trust for any specific purpose 0 , or against his legal repre- 
sentatives or assigns (not being assigns for valuable con- 
sideration), for the purpose of following in his or their hands 
such property 7 , shall be barred by any length of time 8 . 


1 See io Bom. 241. 

a 2 Mad . H. C. 340 : 3 Ben. Appx. So. 

3 i.e. personal disability or inability 
on the part of the plaintiff, 8 Bom. 

5C9. 570 - 

4 See Binns v. Nichols, L. It., 2 
Eq. 256 : Seagram v. Knight , L. It., 

2 Ch. App. 628. 

5 by a beneficiary, 4 Cal. 455. See 
Judicature Act, 1873, sec. 25, cl. (2% 

6 i. e. purpose specified by the 
creator of the trust, 4 Cal. 470, per 

Mark by J., as where a testator 

bequeathed property upon trust to 
pay a particular debt, 7 Cal. 772. 
The phrase corresponds nearly with 
the 4 express trust ’ of 36 k 37 Vic. c. 
66, sec. 25. It contemplates trusts 

^like those mentioned in arts. 133, 134, 
namely, such as attach to property 
conveyed, or bequeathed in trust, de- 

posited, pawned or mortgaged, 4 Cal. 


919, per White J. But it does not ap- 
ply to a constructive trust, 4 Cal. 455, 
nor to a resulting trust, 4 Mad. 404, 
nor to a case where a testator charges 
debts generally upon the whole or part 
of his estate, 7 Cal. 772, nor to a ease 
where the Government had obtained 
possession of a zamfnddrf by way of 
forfeiture, 8 Mad. 525, S. C. L. It., 12 
I. A. 120: 6 Mad. 402 : 4 All. 187, 
nor, of course, to a case where there 
is no trust-property, Ex p. Smith , 
14Q.B.D.394 

7 i. e. for the purpose of recovering 
the property for the trusts in ques- 
tion. L. It., 10 Ind. App. 96 : S. C. 6 
All. 1 : 8 Bom. 469. The words ‘ such 
property’ would probably be held 
to include property into which the 
property originally entrusted has been 
converted, also the produce thereof. 

8 The meaning of section 10 is 
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11 Suits instituted in British India on contracts entered 0,1 

. -ill. foreign 

into in a foreign country are subject to the rules prescribed by contracts, 
this Act h 

No foreign rule of limitation shall be a defence to a suit Foreign 
P . . _ _ . , , , . limitation 

instituted in British India on a contract entered mto in j aw# 
a foreign country, unless the rule has extinguished the con- 
tract 2 , and the parties were domiciled in such country during 
the period prescribed by such rule. 


PART JJf. 


COMPUTATION OF P K H IOD OF LIMITATION . 


12 . In computing the period of limitation prescribed for Exclusion 
any suit, appeal or application, the day from which such ^htch right 
period is to be reckoned shall be excluded •*. to 81,0 

In computing the period of limitation prescribed for an Exulusiml 
appeal, an application for leave to appeal as a pauper, and an in case of 
application for a review of judgment, the day on which the 
judgment complained of was pronounced, and the time re- plications. 


this : ‘ Where a trust has been created 
expressly for some specific purpose 
or object, and property has become 
vested in a trustee upon such trust 
(either from such person having 
been originally named as trustee, or 
having become so subsequently by 
operation of law), the person or per- 
sons who for the time being may be 
beneficially interested in that trust 
may bring a suit against such trustee 
to enforce that trust at any distance 
of time without being barred by the 
law of limitation/ 4 Cal. 455, per 
Garth C.J., and see ibid. 923. 

This section applies to a suit 
against trustees for the purpose of 
charging certain property with the 
trusts declared by the author of the 
trust in respect of that property and 
for an account, 8 Cal. j 66 . 

But it does not apply to a claim 
to vindicate a trustee’s personal right 
to the possession of immoveable pro- 
perty against another person claiming 
that right in the same character (7 


Mad. 417, following L. II. , 10 T. A. 
90) : nor to a suit against a trustee, 
not to recover trust-property in specie, 
but only for an account, 5 Cal. 910 
(see however 8 Cal. 766, cited supra): 
nor, apparently, to eases where the 
trustee actually disavows his trust and 
sets up an adverse title, 3 Ben. A. C. 
409: Story, Eq. sec. 1520. And in 
4 Cal. 469 Markby J. thought that 
sec. 10 did not apply to mere fidu- 
ciaries such as agents, factors, mana- 
gers, Hindu executors. 

1 5 Moo. I. A. 234 : Don v. Lipp- 
manj 5 Cl. & Fin. 1 : Lopez v. Burslem, 
4 Moo. P. C. 300. 

* This should be * extinguished the 
right resulting from the contract.’ 
The exception was suggested by Story, 
Conflict of Laws, sec. 582. 

3 2 Cal. 336: 6 Cal. 325: 2 Born. 
673: 6 Bom. H. C. A. C. J. 51. 
The expressions ‘ year ’ and i month f 
in schedule II mean year and month 
reckoned according to the Gregorian 
calendar, Act I of 1868. 
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quisite for obtaining* a copy of the decree, sentence or order 
appealed against or sought to be reviewed, shall be excluded 1 . 

Where a decree is appealed against 2 or sought to be 
reviewed, the time requisite for obtaining a copy of the 
judgment on which it is founded shall also be excluded. 

In computing the period of limitation prescribed for an 
application to set aside an award, the time requisite for 
obtaining a copy of the award shall be excluded. 

13 . In computing the period of limitation prescribed for 
any suit 3 , the time during which the defendant has been 
absent from British India shall be excluded 4 . 

14 . In computing the period of limitation prescribed 5 for 
any suit, the time during which the plaintiff 0 has been 
prosecuting 7 with due diligence 8 another civil proceeding 3 , 
whether in a Court of first instance or in a Court of appeal 10 , 


1 The time during which an appli- 
cation for a review is pending should 
not be allowed as a matter of right. 
But where a person has with what is, 
under the circumstances, reasonable 
diligence applied for a review, and 
the application has been entertained, 
and there was reasonable prospect 
that he would obtain all by the 
application that he could obtain by 
the appeal, the Court would be justi- 
fied in accepting the explanation as 
1 sufficient cause ’ (sec. 5) for not pre- 
senting the appeal, 7 Mad. 584. 

3 1 All. 646, 649. 

3 This section does not include 
applications, 3 All. 185. 

4 This section is in no way affected 
or qualified by sec. 9. Its intention 
is to save creditors, subsequently 
suing their debtors, the period during 
which such debtors have been absent 
from British India, 8 Bom. 569, 
following 4 All. 530 and dissenting 
from 6 Bom. 103. In 10 Cal. 440 
Tottenham J. is said to have held that 
sec. 13 did not apply to a case where, 
to the plaintiff’s knowledge, the absent 
defendant is represented in British 
India by a duly authorised agent, 
ml qn. As to what is a return to 


British India, see Gregory v. Jlttr- 
rill , 5 B. & C. 341. It is not necessary 
that the plaintiff 1 should be aware of 
the defendant’s return, 2 N. W. P. 

The section does not, as it ought, 
provide for the case of several de- 
fendants, one of whom only has been 
absent from British India, see 3 Cal. 
36°. 

5 by this or any other Act, 10 Cal. 
267. 

6 or the person through whom he 
claims; and see 1 Suth. Civ. Iv. 310, 
where held that a plaintiff was en- 
titled to exclude from the period of 
limitation the time during which he 
as defendant in a former suit was 
urging the same claim. 

7 Does this include pleading a set- 
off, or resisting an appeal which has 
been disallowed or rejected for want 
of jurisdiction or some similar defect ? 

15 3 Bom. 184 and 223. 

9 i. e. apparently, in a Court having 
jurisdiction in British India, not in a 
foreign court, 2 Mad. 407. A con- 
ciliator is not a Court, 6 Bom. 31 ; 
but see 8 Bom. 41 1. 

10 24 Suth. Civ. It. 407, note. 



PART III. COMPUTATION OF PERIOD. 


967 


against the defendant J , shall be excluded, where the pro- 
ceeding 1 is founded upon the same cause of action 2 , and is 
prosecuted in good faith in a Court which, from defect of 
jurisdiction 3 , or other cause of a like nature 4 , is unable to 
entertain it. 

In computing the period of limitation prescribed for a suit, Like ex- 
proceedings in which have been stayed by order under the m 
Code of Civil Procedure, section 20, the interval between the order under 
institution of the suit and the date of so staying proceedings, (; O( J 0> ™ L ' 
and the time requisite for going from the Court in which 20 - 
'proceedings are stayed to the Court in which the suit is re- 
instituted, shall be excluded. 

In computing the period of limitation prescribed for any Like exclu- 
application, the time during which the applicant has been „f ^ppi ica*° 
making another application for the same relief shall be tion. 
excluded, where the last-mentioned application is made in 
good faith to a Court which from defect of jurisdiction, or 
other cause of a like nature, is unable to grant it \ 

Explanation 1 . — In excluding the time during which a 
former suit or application was pending or being made, the 
day on which that suit or application was instituted or made, 
and the day on which the proceedings therein ended, shall 
both be counted. 


Explanation II . — A plaintiff resisting an appeal presented 
on the ground of want of jurisdiction shall be deemed to be 
prosecuting a suit within the meaning of this section. 

15 , In computing the period of limitation prescribed for Time 
any suit, the institution of which has been stayed by in- whicli’ in- 
junction or order, the time of the continuance of the *titution 
V . . of suit is 

injunction or order, the day on which it was issued or stayed by 

injunction. 


1 or the person through whom lie 
derives liability to be sued ; and see 

1 Suth. Civ. R. 310. 

3 3 Bom. 223. 

3 2 Mad. H. C. 266: 7 Mad. II. C. 
242 : 3 Cal. 791 and 817: 8 All. 478 : 
8 Bom. H. C. 228. 

4 e. g. bringing a suit against one 
who had died before the plaint was 
filed, 12 Suth. Civ. R. 45; misjoin- 


der of parties, 2 All. 622 : 10 Cal. 88; 
over-valuation of suit, 7 Cal. 284. 
But not limitation, 1 1 Cal. 264 ; nor 
absence of a registered certificate, 
10 Bom. 604; nor omitting to give 
boundaries, 6 Suth. Civ. R. 184; nor 
bringing the previous suit in the 
name of a wrong person, 7 Cal. 284, 
3 r >7- 

' 24 Suth. Civ. R. 303. 
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Time 
during 
which 
judgment- 
debtor is 
attempting 
to set aside 
execution - 
sale. 

Effect of 
death 
before 
right to 
sue accrues. 


Effect of 
fi aud. 


made, and the day on which it was withdrawn, shall be 
excluded 1 . 

16 . In computing the period of limitation prescribed for a 
suit for possession by a purchaser at a sale in execution of a 
decree, the time during which the judgment-debtor has 
been prosecuting a proceeding to set aside the sale shall be 
excluded 2 . 

17 . When a person who would, if he were living, have a 
right to institute a suit or make an application, dies before the 
right accrues, the period of limitation shall be computed from 
the time when there is a legal representative 3 of the deceased 
capable of instituting or making such suit or application. 

When a person against whom, if he were living, a right to 
institute a suit or make an application would have accrued 
dies before the right accrues, the period of limitation shall be 
computed from the time when there is a legal representative 3 
of the deceased against whom the plaintiff may institute 
or make such suit or application 4 . 

Nothing in the former part of this section applies to suits 
to enforce rights of pre-emption or to suits for the possession 
of immoveable property or of an hereditary office. 

18 . When any person having a right to institute a suit or 
make an application has, by means of fraud 5 , been kept 0 from 


1 3 Bom. 1S2 : 8 Mad. 229, 234. 
This section relates only to injunc- 

tions and orders staying the institu- 

tion of suits, and ‘suit’ does not 

include an ‘ application ’ (sec. 3). 
Therefore, where an injunction ob- 
tained against the execution of a 
decree has been discharged, the time 
during which it was in force cannot 
be deducted under this section in 
computing the period within which 
execution may be applied for, 5 Bom. 
30. But see infra, sched. II. art. 178. 

a 2 Suth. Misc. 9. Other exclu- 
sions are the Sind Encumbered 
Estates Act, XX of 1881, sec. 19, and 
the Broach and Kaira Encumbered 
Estates Act, XXI of 1881, sec. 19. 


3 See Acts XXI of 1S70, V of 1881, 
sec. 82, and 4 Cal. 342. 

1 7 Cal. 627, 632. 

5 See the Contract Act, sec. 17: 21 
Suth. Civ. R. 245, col. 1 : 2 Cal. 8, 
note : 3 Mad. 384, 399 ; and Dean v. 
Thwaite, 21 Beav. 621. As to fraud 
by a third person, see 2 Cal. 1 and 
1 Ben. A. C. 76. 

6 This implies that the fraud must 
be active, as in the English case of 
Vane v. Vane, L. R., 8 Ch. App. 383, 
where the plaintiff (really the eldest 
legitimate son of his parents), was de- 
signedly brought up in the belief 
that, he was only the second legiti- 
mate son. 



PART 11 r. COMPUTATION OF PERIOD. 969 

the knowledge of such right ’or of the title on which it is 
founded, 

or where any document necessary 1 to establish such right 
has been fraudulently concealed from him, 

the time limited for instituting a suit or making an appli- 
cation 

(a) against the person guilty of the fraud or accessory 
thereto, or, 

( 'I ) against any person claiming through him otherwise 
than in good faith and for a valuable consideration 2 * , 

shall be computed from the time when the fraud first 
became known to the person injuriously affected thereby, or, 
in the case of the concealed document, when he first had the 
means of producing it or compelling its production :i . 

19 . If; before the expiration of the period prescribed 4 for a Effect of 
suit or application in respect of any property or right 5 , an ^dgment 
acknowledgment 6 of liability in respect of such property or in writing. 
right 7 has been made in writing 8 signed 9 by the party 


1 such as a will or codicil, not 
one only useful in evidence, 7 Mad. 
II. 0. 22. 

. 2 See 5 Mad. II. C. 390 : 1 Bom. 
269. 

;i 14 Cal. 679. 

* by any rule of limitation for the 
time being in force. But see 5 Born. 
688, a decision on Act IX of 1871. 

5 This includes an application for 
the execution of a decree, 8 Cal. 
716: 9 Cal. 730: 3 All. 247: 5 All. 205; 
and an application for the postpone- 
ment of an execution-sale, 10 Bom. 
108, hi. But see 5 Mad. 171, 
where the Madras High Court (dis- 
senting from the High Court at Alla- 
habad, 3 All. 247) held that this 
section does not apply to applications 
in execution of decrees, and that the 
applications intended are proceedings 
where relief in respect of some pro- 
perty or right is sought otherwise than 
by regular suit, e. g. under the Acts 
regulating the rights of landlord and 
tenant in Bengal. 

6 2 Bom. H. C. 330: 5 C'al. 215: 


8 Cal. 716. There cannot be an ac- 
knowledgment without knowledge 
that the party is admitting something, 
8 Bom. 102. 

7 The acknowledgment of liability 
must be precisely in respect of the 
right claimed, 6 Mad. 182. As to 
acceptance of a sale-certificate granted 
to the purchaser of mortgagee's in- 
terest, see ibid. 325 : as to letter by 
drawer to drawee of dishonoured 
hundi, requesting him to pay the 
amount, 7 Mad. 392. 

8 2 Mad. H.C. 307: 5 ibid. 90: 6 ibid. 
267 : 7 Bom. A. C. 125 : 6 Ben. 299. 

9 either at the beginning or end, 
or in the body of the instrument. 
It is not the practice of Hindi! 
bankers to sign their letters at the 
foot. Their letters are ordinarily 
headed with an intimation of the 
addressee and sender, 1 All. 685. 
Where the whole of a Tih&ta (or 
account stated) is written by the 
debtor himself, his name occurring at 
the top of the entry, the khdta is 
sufficiently signed, 5 Bom. 89. 
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payment of 
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Cart-pay- 
ment of 
principal. 


against whom such property or right is claimed, or by some 
person through wliom he derives title or liability, a new 
period 1 * 3 of limitation, according’ to the nature of the original 
liability, shall be computed from the time when the ac- 
knowledgment was so signed. 

When the writing containing the acknowledgment is un- 
dated, oral evidence may be given of the time when it was 
signed ; but oral evidence of its contents shall not be re- 
ceived 

Explanation I . — For the purposes of this section an ac- 
knowledgment may be sufficient, though it omits to specify the 
exact nature of the property or right, or avers that the time 
for payment, delivery, performance or enjoyment has not yet 
come, or is accompanied by a refusal to pay, deliver, perform 
or permit to enjoy, or is coupled with a claim to a set-off, or 
is addressed to a person other than the person entitled to the 
property or right a . 

Exjifanahon II. In this section ‘ signed 9 means signed either 
personally or by an agent duly authorized in this behalf 4 . 

20. When interest on a debt or legacy is, before the 
expiration of the prescribed period *, paid as such 7 * by the 
person liable to pay the debt or legacy, or by his agent duly 
authorized in this behalf, 

or when part of the principal of a debt ** is, before the 
expiration of the prescribed period, paid* 5 * by the debtor or by 
his agent duly authorized in this behalf, 


1 II Horn. aSj, following 6 Cal. 340. 

* This (loos not exclude oral evi- 
dence of the contents of an acknow- 
ledgment which lias been destroyed 
or lost, 12 Cal. 267 : 13 Cal. 292. 

3 reversing the decision in 2 Hyde, 
14. .Acknowledgment by a principal 
as surety only has been held sutli- 
cient, 10 All. 93. When the acknow- 
ledgment is of a debt exceeding rs. 20 
it cannot be given in evidence unless 
it is stamped. 

4 7 Horn. 515, where a balance of 

account was written by A at the 

request of an illiterate debtor B, in 

Ji'a name and signed by A in his own 

name, and this win held sufficient-. 


The manager of a Hindu family 
lias the same authority to .acknow- 
ledge, as he has to create, debts 
on behalf of the family ; but he has no 
power to revive a time-barred claim 
unless he is expressly authorized to 
do so, 5 Mad. 169: 14 Hen. 21, 49; 
see, however, I Mad. 385, 386. 

3 of limitation, not the period pre- 
scribed for the payment of the debt, 
6 Cal. 815. 

6 See the Contract Act, sec. 50. 

7 3 Bom. 198. 

8 A sum realized by an execution- 
sale cannot be considered part pay- 
ment within the meaning of this 
clause, 6 Bom. 626. 
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a new period of limitation, aeeordin^- to t lie nature of the 
original liability, shall be computed from tlu- time when the 
payment 1 * * was made : 

Provided that, in the ease of part -payment of the principal 
of a debt, the fact of tin* payment - appears in the hand- 
writing of the person making the same 4 5 . 

AY here mort^a^ed land is in the possession of the niort- Receipt «>f 
<4 , ai»ee, the receipt of the produce of such land shall be 
deemed to he a payment for the purpose of this section 


21. Nothing in sections iy and 20 renders one of several Ono 
joint contractors, partners, executors or mortoao-ees char^vablo tr;u't<>r >M 
by reason only '’of a written acknowledgment, signed, or of a ,t ‘ - n,,t 

! , ' , chargeable 

payment made by, or by the a^ent <>l, any other or others ot |, V n , ns ,„i 
(hem. ' * ’ 

ledgmcnt 

22. When, after tin* institution of a suit, a new plaint ill* b> n,, " tl,u • 

or defendant, is substituted or added, the suit shall, as regards tuting or 
him, be deemed to have been instituted when he was so made pYnii,- 
a party 7 : tiT or 

I’rovidinl that, when a plaintiff dies, and the suit is con- ^ 
tinned by his le^al ivpivsuntat ive, it shall, as regards him, be whore 
deemed to have broil instituted when it was instituted by th<‘ 
deceased plaint iff : 


1 See the Contract Act, sec. 50. 

1 The appropriation of the pay- 
ment need not appear, 6 Mail. 2S1. 
Ak to this see the Contract Act, secs. 
59 61. 

Signature by mark is enough, 
7 Mad. 55, 76. »sVf/ (juatre. The en- 
dorsement by the debtor of a cheque 
to the creditor is not sufficient evi- 
ilence of part-payment, 9 Mad. 271. 

* in this section ‘debt* means a 
liability to pay money for which a 
suit could be brought, and not one 
for which a judgment low been ob- 
tained, 2 Cal. 468. Contra 5 All. 
201. 

5 But the receipt of the produce of 
land held under a mortgage -deed re- 
quired to he, but not, registered, is 
not such a payment, 7 Mad. 539. 

The rule as to excludin',,' the fir a t 


day sec. 12) applies to cases under 
secs. 19 and 20. 

6 When a partner signs the ac- 
knowledgment it must be shown that 
lie had authority, express or implied, 
to do ho. In agoing mercantile con- 
cern such agency in to be prcHumed as 
an ordinary rule, 10 Bom. 358. 

7 0 Cal. 823-4: 7 Cal. 287. Aw 

to the effect of thin section in 
case of joint contractocK, sec 6 Cal. 
824 (dissenting from 3 Cal. 26 , : 7 

Bom. 219. There is no analogous 
provision with respect to appeals, 
and therefore the Court may in its 
discretion allow a party to he added 
to the record after the period pre- 
scribed for the admission of an appeal 
has ela|*scd, 2 All. 109, and see ibid. 
487. 
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Provided also, that, when a defendant dies, and the suit is 
continued against his legal representative, it shall, as regards 
him, be deemed to have been instituted when it was instituted 
against the deceased defendant 1 . 

23. In the ease of a continuing breach of contract 2 and in 
the ease of a continuing wrong independent of contract 3 , 
a fresli period of limitation begins to run at every moment of 
the time during which the breach or the wrong, as the case 
may be, continues 4 . 

24. In the ease of a suit for compensation for an act 
which does not give rise to a cause of action unless some 
specific injury actually results therefrom, the period of limi- 
tation shall be computed from the time when the injury 
results. 


Ill ust rations. 

(a) A owns the surface of a field. B owns the subsoil. B 
digs coal thereout without causing any immediate apparent injury 
to the surface, hut at last the surface subsides. The period of 
limitation in the ease of a suit by A against B runs from the time 
of tho subsidence 5 . 

(Ij) A speaks and publishes of B slanderous words not action- 
able in themselves without special damage caused thereby. C in 
consequence refuses to employ B as his clerk. The period of 
limitation in the case of a suit by B against A for compensation 
for the slander does not commence till the refusal 6 . 

25. All instruments shall, for the purposes of this Act, 
be deemed to be made with reference to the Gregorian 
calendar 7 . 


1 This section does not apply to a 
case in which the person to whom a 
right of suit is assigned after the 
institution of tho suit obtains leave 
to carry on the suit, 5 Cal. 720. 
Nor does it apply to appeals, 2 All. 
107. 

J 4 All. 493: 10 All. S5. As to 
the vendor’s covenant for quiet enjoy- 
ment, see 2 Bom. 293 : as to a cove- 
nant by a purchaser to pay certain fees 
annually to the vendor, 4 All. 493. 

3 6 Bom. 20 (obstruction to drain, 

L. It., 7 I. A. 248) : 8. C. 6 Cal. 394 

t obstruction to How of water). 


4 This section must be read in 
connexion with articles 37, 38 and 
39 of the second schedule. 

5 Backhouse v. JBonomi , 9 H. L. C. 
503, and see 11 App. Ca. 127. 

6 Bullen & Leake, 3rd ed. 749 : sec 
3 Mad. H. C. 407. 

7 This means that the parties to 
every instrument shall be deemed to 
have used the terms ‘ year ’ and 
‘ month ’ in the sense which they 
bear in the Gregorian calendar, 4 
Bom. 103. See 4 Cal. 497, on Ben. 
Act VIII of 1869. 
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Illustrations. 

(a) A Hindu makes a promissory note bearing a Native date 
only, and payable four months after date. The period of limitation 
applicable to a suit on the note runs from the expiry of four 
months after date computed according to the (vrcgoriun calendar 1 . 

(/>) A Hindu makes a bond, bearing a Native date only, for 
the repayment of money within one year. The period of limitation 
applicable to a suit on the bond runs from the expiry of one year 
after date computed according to the (Iregorian calendar 


TART IV b 

ACQUISITION OF OWNERSHIP BY POSSESSION 4 . 

26. Where the access and use of light or air 5 to and for any 
building have been peaceably enjoyed therewith, as an easement, 
and as of right 0 , without interruption, and for twenty years, 
and where any way or watercourse, or the use of any water, 
or any other easement 7 (whether allirmative or negative) has 
been peaceably and openly 8 enjoyed 0 by any person clainyng 


1 This applies even where it appears 
on the face of the note that lunar 
months were intended by the parties, 6 
Horn. S3, 85. A fortiori when the note 
bears an English as well as a Native 
date, as in 7 Bom. H. C. A. C. J. 77. 

2 See note 7, previous page. 

3 Of this Part, secs. 26 and 27 have, 
in the Madras Presidency, the Central 
Provinces and Coorg, been repealed 
and reenacted with some change, by 
the Easements Act, V of 1882, supra 
vol. I. pp. 893, 904, 905. 

4 This Act ‘has nothing to do with 
prescription,’ which ‘implies a grant.’ 
But rights of way, as well as other 
easements, may still be claimed in 
India by prescription, 5 Mad. 226: 
6 Cal. 394, 812; and when so claimed 
the conditions of their acquisition in 
England (the knowledge on the part of 
the servient owner and his capacity 
to obstruct) will be recognised in 
India, 10 Cal. 218, per Garth C.J. 
That the non-statutorylawof prescrip- 
tion applicable to India is the Eng- 
lish law before the Prescription Act, 2 
& 3 Will. IV, c. 71, see 6 Ben. 85 : 12 
Ben. 406: 3 Ben. O. C.J. 41. 

5 14 Cal. 839, following 3 Ben. 


O. C. J. 41. 

n i. e. as claiming a right thereto 
against all persons, ami especially 
as against the owner of the servient 
tenement, 15 Ben. 365, 366, and sec* 
23 Kuth. Civ. K. 52. The enjoyment 
of apertures admitting light and 
air is an enjoyment ‘ as of right ’ 
when it is open and manifest, not 
furtive or invisible, ami when it is 
not had in such wise as to involve 
the admission of an obstructive right 
in the owner of the alleged servient 
tenement. The phrase does not mean 
a right acquired through grant from 
the servient owner, though the pre- 
sumption of a grant from an enjoy- 
ment for 20 years was the basis of 
the English law on the subject, 7 
Bom. 524, 525. 

7 This includes a fishery, sec. 3, 
supra, p. 959; see 5 Cal. 524-6 and 
945 ; 9 Cal. 698, 703. 

B 1 Cal. 422 : 10 Cal. 214. The 
enjoyment need not be actually known 
to the servient owner, ib. 218. 

* Notwithstanding illustration ( b ), 
this does not mean 4 actually used/ 
7 Cal. 136. 


Acquisition 
of right to 
easements. 
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title thereto as an easement and as of right, without inter- 
ruption, and for twenty years, 

the right to such access and use of light or air, way, water- 
course, use of water, or other easement, shall be absolute and 
indefeasible. 

Each of the said periods of twenty years shall be taken to 
be a period ending within two years next before the insti- 
tution of the suit wherein the claim to which such period 
relates is contested 1 . 

'Explanation . — Nothing is an interruption within the meaning 
of this section, unless where there is an actual discontinuance 
of the possession or enjoyment by reason of an obstruction by 
the act of some person other than the claimant, and unless 
such obstruction is submitted to or acquiesced in for one year 
alter the claimant has notice thereof and of the person making* 
or authorizing the same to be made 2 . 


* Illustrations. 

(a) A suit is brought in 1881 for obstructing a right of way. 
The defendant admits the obstruction but denies the right of way. 
The plaintiff proves that the right was peaceably and openiy 
enjoyed by him, claiming title thereto as an easement and as of 
right, without interruption, from ist January i860 to 1st of 
January 1880. The plaintiff is entitled to judgment. 

(b) In a like suit also brought in 1881 the plaintiff merely 
proves that he enjoyed the right in maimer aforesaid from 1858 to 
1878. The suit shall be dismissed, as no exercise of the right by 
actual user has been proved to have taken place within two years 
next before the institution of the suit 3 . 

(c) I11 a like suit the plaintiff shows that the right was peace- 
ably and openly enjoyed by him for twenty years. The defendant 
proves that the plaintiff on one occasion during the twenty years had 
asked his leave to enjoy the right. The suit shall he dismissed. 

27 . Provided that, when any land or water ujx>n, over, or 


1 24 Suth. Civ. It. 295. 

3 As to the issues to be framed 
under this section, see 6 Cal. 812. 

The provisions of section 26 do 
not exclude, or interfere with, the 
acquirement of title otherwise than 
under them. The Act is remedial, 
not prohibitory or exhaustive, 6 Cal. 
394 : L. R., 7 I. A. 240, 246-247. 

3 Illustrations ought never to be 
allowed to control the plain meaning 


of the section itself, and certainly 
they ought not to do so when the 
effect would be to curtail a right 
which the section in its ordinary 
sense would confer. This illustration, 
therefore, so fat* as it seems to imply 
that, in the case of discontinuous 
easements, actual user is to continue 
for the whole period of twenty years, 
must be rejected, 7 Cal. 135, 136. 
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from which any easement has been enjoyed or derived has Exclusion 
been held under or by virtue of any interest for life or any 
term of years exceeding three years from the granting thereof, <>f 
the time of the enjoyment of such easement during the tenement, 
continuance of such interest or term shall be excluded in the 
computation of the said last-mentioned period of twenty years, 
in case the claim is, within three years next after the de- 
termination of such interest or term, resisted by the person 
entitled, on such determination, to the said land of water. 

Illustration. 

A sues for a declaration that I10 is entitled to a right of way 
over B ' s land. A proves that he has enjoyed the right for twenty-five 
years; but B shows that during ten of these years C, a Hindu 
widow, had a life interest in the land, that on 6 r s death H became 
entitled to the land, and that within two years after C \ s death lie 
contested A’s claim to the right. The suit must he dismissed, as 
A, with reference to the provisions of this section, has only proved 
enjoyment for fifteen years. 

28. At the determination of the period hereby limited Kxtln- 

. . . . ., . guishment 

to any person for instituting a suit tor possession ol any 0 t* r i^l,t 

property, his right to such property shall be extinguished '. toproperty. 


1 Compare 3 & 4 Win. IV, c. 27, 
sec. 34 Neither a Hpecial inode of 
devolution, nor an incapacity for 
alienation, will prevent limitation 
from operating against an estate, 
even in the ease of sacred property, 
which is generally inalienable, 9 
Bom. 231, per West J., citing Austin 
v. Llewellyn , 9 East, 276 : Mayor of 
Brighton v. Guardians of Brighton , 
L. R., 5 C. P. 368, and the Indian 
cases in 6 Bom. 299, 300 : 7 Bom, 
188, and 7 Mad. 337. When the prin- 
cipal demand is lost, suits for accessory 
liabilities, such as interest on arrears, 
are lost also, 1 Mad. 231, per Hollo- 
way J., citing Savigny^Ny*/., v. §311. 

As regards debts the Indian laws of 
limitation merely baf the remedy, 
but do not extinguish the right, 5 
Cal. 897 : 6 Cal. 340 : and this view 
is certainly supported by the Contract 


Act, sec. 25, cl. (3). But see the same 
Act, sec. 2, cl. (j). The Bombay High 
Court seems to doubt, 5 Bom. 647. 

As to acquisitive prescription, see 8 
Bom. H.C. A. C. J. 1 7 1 , and 9 Bom. 
227, per West ,J. The Calcutta 
High Court has held that twelve 
years’ continuous possession of land 
by a wrongdoer not only extinguishes 
the title .of the rightful owner, but 
confers a good title upon the wrong- 
doer. It has, further, held (in 11 Ben. 
237) that the title of the wrong-doer 
can he transferred to a third person 
while it is in course of acquisition 
and before it has been perfected by 
a twelve years’ possession, 3 Cal. 226, 
citing 11 Moore, I. A. 345 ; 8 Ben. 
540; and 20 Suth. Civ. It. 104. As 
to acquiring possessor y title to a 
mortgaged estate, see 7 Mad. 26. 
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THE FIEST SCHEDULE. 

{See Section 2.) 


Number and 
year of Acts. 

X of 1865 


IX of 1871 

X of 1877 


Title. 


The Indian Succes- 
sion Act. 


The Indian Limita- 
I tion Act, 1871. ; 

The Code of Civil 
I 1’rocedure. 


Extent of repeal. 


In section 321, the words ‘within two 
years after the death of the testator, 
or one year after the legacy has 
been paid.’ 

The whole. 

Section 599, and in section 601 the 
words ‘ within thirty days from the 
date of the order.* 


THE SECOND SCHEDULE. 

{See section 4. x 
Fihst Division : Suits. 


Description of suit. 


I 

I Period of f Tune from which period 
limitation. j bey ins to run . 


Part I. 
Thirty days. 

1. To contest an award of the ; One year 

Hoard of Revenue under Act 
No. XXII I of 1863 to provide 
for the adjudication of claims 
to waste-lands). j 

Part II. 
Ninety days. 

2. For compensation for doing, or Ninety days 

for omitting to do, an act 1 
alleged to be in pursuance of 
any enactment in force for the j 
time being in British India. 

Part III. 

| Six months. 

3. Under the Specific Relief Act, I Six months... 

1S77, section 9 1 , to recover 
possession of immoveable 
property. 


When notice of the 
award is delivered to 
the plaintiff. 


I When the act or oinis- 
I aion takes place. 


When the dispossession 
I occurs. 


I 

i 


1 This section does not apply to a mere trespasser, supra, vol. I. p. 94S. 
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Dcscript ion of suit. 


Period of Time from which period 

limitation. begins to run. 


4. Under Act No. IX of i860 (to 
provide for the speedy deter- 
mination of certain disunites 
hetwciU workmen engaged in 
rail way and other public j 
work's and their employers ), j 
section one. 

Umler the Code of Civil Pro- 
cedure, chapter XXXIX (Of 
,<■ um m ary procedure on negoti- 
able instruments)' . 


Six months ... 


Ditto ... 


Part IV. 


When the wages, hire 
or price of work claimed 
accrue or accrues due. 


When the instrument 
sued upon becomes due 
and payable. 


6. Upon a Statute, Act. Peculation 

or live-law, for a penalty or 
forfeiture. 

7. For the waj^es of a household 

servant", artisan ‘or labourer 1 2 3 4 5 
not provided for bv this sched- 
ule, No. 4. 

S. For the price of food or drink 
sold by tile keeper of a hotel, 
tavern or lodging-house. 

9. For the price of lodging 

10. To enforce a right of preemp- 
tion, whether the right is ; 
founded on law, or general j 
usage, or on special contract 6 . 

i 


1 


One year. 
One year 


When the penalty or 
forfeiture is incurred. 


I )itto 


| When the wages accrue 
due # . 


Ditto 


When the food or drink 
is delivered. 


1 >itto 


J >itto 


When the price becomes 
payable. 

I When the purchaser 
I takes, under the sale 
' sought to be impeach- 
! ed, physical possession 7 
! of the whole of the 
J property sold, or, where 
the subject of the sale 
does not admit of phy- 
sical possession, when 
j the instrument of sale 
i is registered". 


1 Supra, pp. 669 671. 

2 6 Suth. < iv. Ref. 1 1 ; 1 lien. S. N. 
xx : 4 lion. Appx. 68. 

3 2 Mad. H. <’. 6. 

4 6 Suth. Civ. Ref. 33. 

5 2 Mad. 11 . U. 387. A person whose 

duties are to sweep and clean a temple 
and provide flowers for daily worship 

and garlands for the idol is not a 
‘household servant’ or ‘labourer/ 7 
Mad. 99. And art. 7 does not apply 
to the pay of a teacher of wrestling 
and fencing, 8 Mad. H. U. 87 ; nor 
to a suit against any one not liable 
as master or employer, 4 Mad. H. C. 
43 * 


c 7 All. 169. This article does not 
apply to suits to enforce a right of pre- 
emption in respect of a mortgage hy 
conditional sale, 4 All. 218, 41 5. Ah 
to the former law nee 1 All. 315. 

7 2 All. 409 : 3 All. 175 : 4 All. 24 
and 293: 9 All. 234. Article 10 floes 
not provide for the case where the 
property does not admit of physical 
possession, and being under rs. 100 
in value is conveyed by an unregis- 
tered instrument. 

k 4 All. J 79. It will be remem- 
bered that precinptors are expressly 
excluded from the bench t of sec- 
tion 7. 


First 

Division. 

Suits. 
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First 

Division. 

Suits. 


Description of suit. 

Period of 
limitation. 

Time from which period 
bey ins to run. 

1 1 . By a person against whom an 
order is passed under section 
280, 281, 282 or 335 1 of the 
Code of Civil Procedure, to 
establish his right to, or to the 
present possession of, the 
property comprised in the 
order 2 . 

One year ... 

The date of the order. 

12. To set aside any of the fol- 
lowing sales : — 

(a) sale in execution of a decree 
of a civil Court 4 ; 

( 1 ) sale in pursuance of a decree 
or order 3 * of a Collector or 
other officer of revenue ; 

Ditto 

When the sale is con- 
firmed, or would other- 
wise have become final 
and conclusive had no 
such suit been brought 3 

(c) sale for am?ars for Govern- 
ment re ven ub, or for any 
demand recoverable as such 



arrears *’ ; 



(d) sale of a patnf taluq sold for 
current arrears of rent. 



Explanation. — In this clause 1 pat- 
id ’ includes any intermediate 
tenure saleable for current 
arrears of rent 7 . 


i 

13. To alter or set aside 8 a deci- 
sion or order 9 of a Civil Court 
in any proceeding other than 
a suit l0 . 

Ditto 

The date of the final 
decision or order in the 
case by a Court com- 
petent to determine it 
finally. 


1 It is probable that sec. 332 was 
here omitted by oversight, 8 Mad. 
82. 

2 Art. 1 1 refers only to suits con- 
templated by sec. 263 of the Civil 
Procedure Code, 12 Cal. 453. 

3 Art. 12 is intended to protect 
bond fide purchasers only, 9 Mad. 
457, 460. 

4 This applies to suits by strangers, 
as well as by parties to the suit, 7 
Mach 261 ; but see 5 Mach 54, where 
the sale was a nullity and art. 1 2 did 

not apply. And see 1 1 Bom. 119,123; 

12 Bom. 18, and 6 Sutli. Civ. B. 305 

(sham sales), 

3 * Order’ here means an order of 

the nature of a decree, or made by the 

Collector or other revenue officer in 


his judicial capacity, 8 Bom. H. C\, 
A. C. J. 219. 

6 Tli is applies although no arrears 
were actually due when the sale took 
place, 8 Cal. 329. 

7 Article 12 applies only when the 
plaintitf would be bound by the sale 
if he did not succeed in getting it set 
aside, 1 1 Bom. 130, and see ibid. 429. 

8 5 Cal. 86. 

9 i. e. a decision or order which, 
until reversed, is valid and binding 
on the plaintitf. It has been held that 
art. 1 3 does not apply when the order 
merely amounts to a declaration that 
the Court has no jurisdiction to act in 
the proceeding before it, 6 Cal. 142 ; 
sed qn. 

10 4 Bom. 21 ; 13 Cal. 159. 
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Description of suit. 

Per 'ant of 
limitation. 

Time from which period 
begins to run. 

14. To set aside any act or order 
of an officer of Government in 
his official capacity, not herein 
otherwise expressly provide*! 
for. 

One year 

The date of the act or 
order '. 

15. Against Government to set 
aside any attachment, lease 
or transfer of immoveable pro- 
perty by the revenue au thori t ies 
for arrears of government 
revenue i . 

Ditto 

When the attachment, 
lease or transfer is 
made. 

1 6. Against Government to recover 
money paid under protest in 
satisfaction of a claim made by 
the revenue authorities on ac- 
count of arrears of revenue 
or on account of demands 
recoverable as such arrears. 

Ditto 

When the payment is 
made. 

17. Against Government for com- 
pensation for land acquired for 
public purposes. 

Ditto 

The date of determining 
the amount of the com- 
pensation. 

18. Like suit for compensation 
when the acquisition is not 
completed :t . 

Ditto 

The date of tho refusal 
to complete. 

19. For compensation for false 
imprisonment. 

Ditto 

When the imprisonment 
ends. 

20. By executors, administrators or 
representatives under Act No. 
XII of 1853 ' to enable execu- 
tors > administrators or repre- 
sentatives to sue and be sued 
for certain wronjs). 

1 )itto 

The date of tho death of 
tho person wronged. 

21. By executors, administrators 
or representatives under Act 
No. XJIT of 1855 (to provide 
compensation to families for 
toss occasioned by the drath of 
a person caused by actionable 
wrong). 

. 

Ditto 

1 

The date of the death of 
tho person killed. 

22. For compensation for any other 
injury to the person. 

Ditto 

When the injury is com- 
mitted. 


1 * Articles 12 and 14 refer to orders 
and proceedings of a functionary, to 
which by law is given a particular 
effect in favour of one person or 
against another, subject, in the regular 
courae, to afurther judicial proceeding 
having for its object to quash them 
or set them aside,’ 11 Bom. 429; see 


2 Mad. 306; see also 10 Cal. 525, 
where, in a suit for declaration of 
title, a prayer for reversal of orders 
passed under the Land Registration 
Act (Ben. Act VII of 1876) was 
treated as surplusage. 

3 14 Suth. Civ. R. 203. 

3 Act X of 1870, sec. 54. 


3 K 2 


First 

Division. 

Suits. 
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FlK8T 

Division. 

Suits. 


Description of suit. 

Period of 
limitation. 

Time from which period 
begins to run. 

23. For compensation for a mali- 
cious prosecution. 

One year . . . 

When the plaintiff is 
acquitted, or the prose- 
cution is otherwise 
terminated *. 

24. For compensation for libel 2 ... 

Ditto 

When the libel is pub- 
lished. 

25. For compensation for slander . 

Ditto 

When the words are 
spoken, or, if the words 
are not actionable in 
themselves, when the 
special damage com- 
plained of results. 

26. For compensation for loss of 
service occasioned by the se- 
duction of the plaintiff’s ser- 
vant or daughter 3 . 

Ditto 

When the loss occurs. 

27. For compensation for inducing 
a person to break a contract 
with the plaintiff’. 

Ditto 

The date of the breach. 

2 8. For compensation for an illegal, 
irregular or excessive distress. 

Ditto 

The date of the distress. 

29. For compensation for wrongful 
seizure of moveable property 
under legal process \ 

Ditto 

Fart V. 

Two years. 

The date of the seizure. 

30. Against a carrier 5 for com- 
pensation for losing or injur- 
ing * goods. 

Two years ... 

When the loss or injury 
| occurs 7 . 

3 1 . Against a carrier for compensa- 
tion for delay in delivering goods. 

[ Ditto 

When the goods ought 
| to be delivered. 

32. Against one who, having a 
right to use property for 
specific purposes, perverts it 
to other purposes. 

Ditto 

When the perversion 
! first becomes known to 

1 the person injured 
| thereby H . 


1 in favour of the plaintiff, 13 Suth. 
Civ. It. 118. The conduct of the 
prosecutor is looked on as a continu- 
ous act prolonged until the close of 
the case, 7 Bom. 430. 

2 false and malicious publication 
of defamatory matter. 

8 As to whether such a suit can be 
brought by a Hindu father, see 4 All. 
97 ' 

* This article applies to a suit to re- 
cover money wrongly taken under a 
decree, 8 Bom. 17. 

5 whether by land or sea, 3 Mad. 
1 10 and 240. 

6 Theloss or injury intended arises 
from malfeasance, misfeasance or non- 


feasance independent of contract, 3 
Mad. no, and 240. 

7 1 2 Cal. 477. The burden of prov- 
ing the loss rests on the defendant, in 
a suit for the price of goods not de- 
livered, 7 Bom. 478. To a suit against 
a railway-company by the consignee 
of goods (not sent on sample or for 
approval) for compensation for non- 
delivery, art. 1 1 5, not art. 30, applies, 
iuasmuch as the consignor contracts 
with the company as agent for the 
consignee, and the property in the 
goods passes to the consignee on 
delivery to the company, 5 Mad. 
388 . * 

* This applies to a landholder’s suit 
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Description of suit. 

Period of 
limitation. 

Time from which period 
begins to run. 

33. Under Act No. XII of 1855 

Two years ... 

When the wrong com- 

{to enable executors, adminis- 
trators or representatives to 
sue and to be sued for certain 
wrongs) against an executor, 
administrator or other repre- 
sentative. 


plained of is done. 

34. For the recovery of a wife 1 ... 

Ditto 

When possession is de- 



inanded and refused. 

3v For the restitution of conjugal 

Ditto 

When restitution is de- 

rights. 


| manded and is refused 



I by the husband or wife, 

1 being of full age and 
sound mind. 

36. For compensation for any mal- 

j Ditto 

When the malfeasance, 

feasance, misfeasance or non- 


misfeasance or non- 

feasance independent of con- 
tract and not herein specially 
provided for. 

Part VI. 
Three gears. 

feasance takes place 3 . 

37. For compensation for obstruct- 

Three years 

The date of the obstruc- 

ing a way or a watercourse. 


tion 3 . 

38. For compensation for diverting | 

Ditto 

The date of the diver- 

a watercourse. 


sion \ 

39. For compensation for trespass j 

Ditto 

The date of the trespass 4 . 

upon immoveable property. j 



40. For compensation for infringing ! 

Ditto 

The date of the infringe- 

copyright or any other ex- | 
elusive privilege 5 . 


ment. 

4 1 . To restrain waste 6 ... . . . 

Ditto 

When the waste begins. 

42. For compensation for injury ( 

Ditto j 

When the injunction 

caused by an injunction wrong- 
fully obtained. 


ceases 7 . 


for the removal of trees planted by 
his occupancy-tenant, 8 All. 446. But 
see 6 Cal. 34. 

1 Supra, pp. 563, 564. 

3 1 1 Bom. 133 (suit for damages for 
loss of ship by collision) ; 4 Cal. 665 
(wrongful removal of standing crops). 
Art. 36 applies to suits for compensa- 
tion for obstructing etc. all easements 
not coming within arts. 37 and 38. 
‘Malfeasance’ is committing an un- 
lawful act ; ( misfeasance ’ is improperly 
performing a lawful act ; and ‘ non- 
feasance’ is omitting an act which 
one is bound to do. 


3 See sec. 23 supra. 

* See sec. 23 supra. A trespass 
continues until the trespasser’s posses- 
sion comes to an end, 6 Mad. 1 78. 

5 tiusdem //merit, such as a patent. 
The article should be extended ex- 
pressly to suits for an account of the 
profits obtained by the infringement ; 
see 3 Cal. 17. 

6 of property whether immoveable 
or moveable (6 Moo. I. A. 433). See 
the Specific Belief Act. sec. 54, ills, 
(m) and (»}. 

7 See as to the previous law, 5 Ben, 
Appx. 4. 
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First 

Division. 

Suits. 


Deter ip l io n of suit. 

Period of 
limitation. 

Time from which period 
begins to run. 

43. Under the Indian Succession 
Act, 1865, section 320 or 321, 
or under the Probate and Ad- 
ministration Act, 1881, section 
j 39 or 1 40 l * 3 , to compel a refund 
by a person to whom an exe- 
cutor or administrator has paid 
a legacy or distributed assets. 

Three years. , . 

The date of the pay- 
ment or distribution. 

44. By a ward who has attained 
majority, to set aside a sale by 
his guardian. 

Ditto 

When the ward attains 
majority a . 

45. To contest an award under any 
of the following Kegulationy of 
the Bengal ( 'ode : — 

VII of 1S22 :i , 

IX of 182^, and 

IX of 1833. 

Ditto 

The date of the final 
award or order in the 
case. 

4C. By a party bound by such 
award to recover any property 
comprised therein. 

Ditto 

I 

The date of the final 
award or order in the 
case. 

47. By any person hound by an } 
order respecting the possession j 
of property 4 made under the ! 
Code of Criminal Procedure, ; 
chapter XL 5 6 , or the Bombay ; 
Milmlatdars Courts Act fi , or by ; 
any one claiming under such 1 
person, to recover the property ! 
comprised in such order 7 * . 

Ditto 

The date of the final 
order in the case. 

48. For specific moveable property I 
lost, or acquired by theft, or ' 
dishonest misappropriation or J 
conversion, or for compensation 1 
for wrongfully taking or dc- | 
taming the same s . 

Ditto 

When the person hav- 
ing the right to the 
possession of the pro- 
perty first learns in 
whose possession it is. 

49. For other specific moveable i 
property 9 * , or for compensation j 
for wrongfully taking or injur- j 
ing u ' or wrongfully detaining i 
tlie same. 

Ditto 

When the property is 
wrongfully taken or 
injured, or when the 
detainer’s possession 

becomes unlawful 11 . 


1 Act V of 1S81, s. 156. 

a 4 Cal. 523; 5 Cal. 363. 

3 3 All. 738. 

4 whether moveable or immove- 
able, 1 Mad. 309 : 3 Cal. 709. 

5 i. e. chap. XII of the present 
Code. 

6 Bom. Act III of 1S76. 

7 This article does not apply to an 

attachment under sec. 146 of the Crimi- 

nal Procedure Code, 1 Mad. 309, nor to 

a partition-suit, 5 Bom. 2 7. 


p 5 All. 341. 

9 in the hands of some person 
other than the plaintiff, 11 Bom, 133. 
* Property’ here and in art. 4S would 
include title-deeds and money (8 Bom. 
1 7 ; 5 All. 341 ); but not standing crops. 

11 The injury is injury to property 
while in the custody of some person 
other than the owner, 11 Bom. 133, 
per Farran J. 

31 5 Bom. 554: 9 Cal. 79. 
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Description of suit. 

Period of 
limitation. 

Time from which period 
h(<fin,< to run. 

50. For the hire of animals, 
vehicles, boats or household 
furniture. 

Three years... 

When the hire becomes 
payable. 

51. For the balance of money 1 ad- 
vanced in payment of goods to 
be delivered. 

Ditto 

When the goods ought 
to be delivered 7 . 

52. For the price of goods sold and 
delivered, where no fixed period 
of credit is agreed upon. 

Ditto 

The date of the delivery 3 4 
of the goods. 

53. For the price of goods sold and 
delivered to lie paid for after 
the expiry of a fixed period of 
credit. 

Ditto 

When the period of cre- 
dit expires. 

54. For the price of goods sold and 
delivered to be paid for by a 
bill of exchange, 110 such bill 
being given. 

Ditto ... 

When the period of the 
proposed bill elapses. 

55. For the price of trees or grow- 
ing crops sold by the plaintiff 
to the defendant where no 
fixed period of credit is agreed 
upon. 

Ditto 

The date of the sale. 

56. For the price of work done by 
the plaintiff for the defendant 
at his request, where no time 
has been fixed for payment. 

Ditto 

: 

When the work is done 

57. For money payable for money 
lent. 

Ditto 

When the loan is made. 

58. Like suit when the lender has 
given a cheque for the money. 

Ditto 

1 

When the cheque is 
paid *. 

59. For money lent under an agree- 
ment that it shall bo payable 
on demand 5 6 . 

Ditto 

When the loan is made. 

60. For money deposited under an 
agreement that it shall be 
payable on demand. 

Ditto 

When the demand is 
made. 

61. For money payable to the 
plaintiff for money paid for 
the defendant. 

Ditto 

When the money i« 
paid. 

62. For money payable by the 
defendant to the plaintiff for 
money received by the defend- 
ant for the plaintiff s use 7 . 

Ditto 

When the money is re- 
ceived f ’. 


1 3 All. 793. 2 7 Suth. Civ. K.164. 

3 See the Contract Act, 88. 90-92, 

vol. I. supra, pp. 599, 600. 

4 Garden v. Bruce , L. K., 3 C. P. 300. 

5 This in point of law is the same 
thing as repayable at once, 10 Cal. 
1034. But 8ee 4 Cal. 294. 

6 for the plaintiffs use. 


7 This article applies to a suit for 
the recovery of money obtained by 
fraud and collusion, 2 Cal. 393 ; to a 
suit for money deposited by the 
plaintiff with the defendant upon the 
understanding that it will be returned 
on a certain event, 5 Cal. 830 ; to a 
claim by one heir to a moiety of moneys 
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First 

Division. 

Suits. 


Description of suit. 


Period of Time from which period 
limitation. begins to run. 


63. For money payable for interest ! Three years... 
upon money due from the de- j 

fondant to the plaintiff 1 . 

64. For money payable to the Ditto 

plaintiff for money found to be 

due from the defendant to the ' 
plaintiff on accounts stated * 
between them. 


When the interest be- 
comes due. 

When the account* are 
stated in writing sign- 
ed by the defendant 
or his agent duly au- 
thorised in this behalf, 
unless where the debt 
is, by a simultaneous 
agreement in writing 3 
signed as aforesaid, 
made payable at a fu- 
ture time, and then 
when that time arrives *. 


65. For compensation'* for broach ■ Ditto 
of a promise to do anything j 
at a specified time, or upon 
the happening of a specified 
contingency 

(>(). On a single bond 7 where a day Ditto 
is specified s for payment. 

67. On a single bond where no Ditto 
such day is specified '*. 

68. On a bond subject to a con* Ditto 
dition. 

()(). On a bill of exchange or |>r* *- Ditto 

missorv note payable at a 
fixed time after date. 


When tho time specified 
arrives or the contin- 
gency happens. 


The day so specified. 

The date of executing 
the bond. 

When tho condition is 
broken. 

When the bill or note 
falls due 


which at tho time of bis ancestor’s 
death were deposited with a banker, 
ami which the other heir had received, 
3 All. 170; to a claim by one sharer 
against another of an allowance at- 
tached to an hereditary office, S Bom. 
426 ; to a suit by one co-sharer in a 
deshpdnde ratan against another who 
is bound to recover arrears, 9 Bom.i 1 1 ; 
to a suit by an inamdar for arrears of the 
in on oy- val u e of a ti xed q nan t i ty of grain 
to be paid yearly to him bv his tenant, 
f'Hom. 234; to a suit by r one joint bond- 
holder against the other for a share of 
the money realized under a decree in 
respect of the bond, 6 All. 442 ; to a 
suit by the holder of a money-decree 
which had been sold in execution of a 
decree against him, against the auction- 
purchaser (the sale having l>een set 
aside') for the money he had recovered 
under the decree sold, 2 All. 354, ami 


see 10 Horn. 663: 1 All. 333: iol'al.S6o. 

1 3 All. 32S. When the suit for the 
princ’pal is barred, see 1 Mad. 22X, 
and 5 Cal. 763. 

2 See vol. I. p. 332, and 6 Cal. 431. 
See also 7 Horn. 41 4 and 3 All. 1 4 S . 

3 A simultaneous rn'bnf agreement 
cannot extend the period, S Horn. 342 ; 
and the statement must amount to a 
promise, 6 Bom. 68q. 

* The article does not contemplate 
a ease in which the accounts are stated 
orally, 2 All. 87.4 ; 10 Cal. 2^4. (Jarth 
C.J., however, held (7 Cal. 262) that 
it applies to such cases. 

3 liquidated or not. 

* 3 All. 712 : 3 Cal. 830. 

7 4 All. 3, 6. 

3 2 All. 331 : 5 Cal. 21. 

9 J All. 4*5 

** IPith rshrimv. f’ouufe** Dowager 
of CarlisP, 1 H. Bl. 631. 
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Description of suit. 


Period of j Time from irhieh period 
limitation. ' hojins to run. 


On n bill of exchange payable* , Three years... 
at sight, or after sight, but 
nut at a fixed time. 

On a bill of exchange accepted Ditto 

payable at a particular place. 

On a bill of exchange or pro- Dit,ti» . 
missory note payable at a 
fixed time after sight or after 
demand *. 


When the 
seated 1 . 


bill 


pre- 


When the bill is pre- 
sented at that place. 

When the fixed time ex- 
pires :l . 


73. On a bill of exchange or pro- Ditto 
missory note payable on de- 
mand and not accompanied by 

any writing restraining or 
postponing the right to sue '. 

74. On a promissory note or bond Ditto 
payable by instalments. 


75. On a promissory note or bond , Ditto 
payable by instalments, which i 
provides that, if default be 
made in payment of one in- 
stalment 8 , the whole shall be 
due 7 . 


I 


The date of the bill or 
note 8 . 


The expiration of the 
lir*t, term of payment,, 
as to the part then 
payable ; and, for the 
other parts, the ex- 
piration «tf the respec- 
tive terms of payment. 

When the first default 
, is made, unless where 
the payee or obligee 
waives" the benefit of 
the provision, and then 
win n fre'li default is 
made in respect of 
which there in no such 
waiver. 


1 Dixon v. Nuff(tU t I Cr. M. k K. 

h°7 • 

’ l hire Itutlorford, 14 than. Div. 

1 Thorpe v. Booth , I Ry. k Moo. 3SS. 

4 This article does not apply toa note 
promising to pay money with interest 
‘at any time within six years on 
demand,’ 6 Mad. 290. 

5 Christie v. Fonsick, 1 Sol. N. P. 
13th ed. 301. 

6 of the principal. 

7 This article covers the case of a 
second waiver. It does not apply to 
a suit brought upon a verbal contract, 
3 Cal. 619, nor to a case where the 
note or bond gives the creditor the 
option of suing or waiting. 3 Cal. 619, 
5 Cal. 21. The question arising under 
art. 75 resembles the question arising 


under a decree for the recovery of a 
sum by instalments, the decree pro- 
viding that if default is made in pay- 
ing any instalment the whole mi in 
shall become due, viz., whether the 
decree-holder did, at the time default 
was made, waive his right to the whole 
sum decreed to him, or whether he did 
not? 14 Dal. 354, per IVtheram C.J. 

* Subsequent acceptance of an in- 
stalment in arrear opera tea an a 
waiver (see, however, 2 All. 863, per 
Straight, f.j ; but not merely allowing 
the default to pass unnoticed, 5 Cal. 
97 ; nor mere abstinence from suing, 7 
Mad. 577 and 584, or from enforcing 
a condition, 14 Cal. 397. The Court 
cannot compel the obligee to waive, 4 
Pom. 99, following Sterne v. Berk, 32 
L. . Chan. OH 2. 


First 

Division. 

Suits. 



986 


THE LIMITATION ACT. 


First 

Division, 

Suits. 


Description of suit. 

76. On a promissory note given by 
the maker to a third person to 
be delivered to the payee after 
a certain event should happen. 

77. On a dishonoured foreign bill 

where protest has been made 
and notice given. 

7<S. By the payee against the 
drawer of a bill of exchange 
which has been dishonoured 
by non-acceptance. 

79. By the acceptor of an accom- 
modation-bill against the 
drawer. 

80. Suit on a bill of exchange, 
promissory note or bond not 
herein expressly provided for ' 1 . 

8 r. By a surety against the prin- 
cipal debtor. 

82. By a surety against a co- 
surety. 

83. Upon any other contract to 
indemnify. 

84. By an attorney or vakil for his i 
costs of a suit or a particular 
business, there being no ex- ' 
press agreement as to the 
time when such costs are to be 
paid. 


1 S(ir»t(p v. A-ldrei i, 2 Stark. 232. 

I Whitehead v. Walker, 9 M. & W. 
506. 

II 3 Bom. 1S2. 

‘ ltei/noldsx . Doyle, aScott.N.R. 45. 
5 The suit on the note mentioned in 
ft Mad. 290 came under this article, 
and not, as the High Court inadver- 
tently held, under art. 120. 

fx Davies \. Humphreys, 6 M.&W. 

1 53 * 

; 5 Cal. 81 1 : 12 Bom. II. 0 . 238 : 
Coll in ye v. Hey wood. 9 A. &■ K. 633. 

* i Brinni facie.* says Blackburn J. 
( Harris v. Quin*, L. I?., 4 Q. B. 65S), 
‘ the termination of a suit is when 
judgment is given in the court in which 
the action is commenced ; but when an 


Period of \ 
limitation, j 

Time f rom which period 
hey ins to run. 

Three years... ( 

The date of the delivery 
to the payee l . 

Ditto 

When the notice is 
! given 2 . 

1 

Ditto 

The date of the refusal 
| to accept 3 . 

Ditto 

( When the acceptor pays 

1 the amount of the bill 

Ditto 

When the bill, note or 
; bond becomes payable. 

Ditto 

When the surety pays 
the creditor r '. 

Ditto ... 

When the surety pays 
anything in excess of 
Ids own share. 

Ditto 

When the plaintiff is 
actually damnified 7 . 

i Ditto 

The date of the tormi- 


nation of the suit or 
business’*, or where 
i the attorney or vakil 
i properly discontinues J 
the suit or business) 
the date of such dis- 
continuance. 


appeal is brought, and the same at- 
torneys continue to conduct the suit 
on appeal, that is a continuation of the 
original suit.’ Sic 7 Bom. 51S, 520. 
Seeus 7 Mad. I, where held that a 
suit is not terminated till the costs 
are taxed and inserted in the decree, 
and the decree is issued. A compro- 
mise between decree-holder and judg- 
ment-dthtor, not made through, or 
certified to, the Court, is not a ‘ ter- 
mination/ 1 Bom. 505. 

* That an attorney is not bound to 
proceed in a cause, unless he receives 
adequate advances from time to time 
for necessary disbursements, upon 
reasonable notice to his client, see 4 
Ben. P. C. 52. 
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Description of suit. 


Period of 
limitot uni. 


Time from which period 
hep in ; > to run. 


85. For the balance ilue on a 1 Three years... 
mutual, open ami current ac- j 
count, where there have been 
reciprocal demands between 
the parties 1 * * . 


S6. On a ])olicv of insurance when 
the sum assured is payable 
immediately after proof of the 
death or lo-s has been given 
to or received by the insurers. 


Ditto ... 


87. ]»y the assured to recover 
premia paid under a policy 
voidable at the election of the 
insurers. 

88. Against a factor for an ac- 
count. 


Ditto ... 


Ditto 


h- 


yo. 


r»y a principal against his 
agent f«*r moveable property 
received by the latter and not 
accounted for. 

Other suits bv principals 
against agents for neglect or 
misconduct. 


Ditto 


Ditto ... 


(j 1. T«» cancel or set aside an in- 1 Ditto 
strument not otherwise ' pro- 
vided for". I 


The close of the year J in 
which the last item 
admitted or proved is 
entered in the account; 
such year to be com- 
puted as in the ac 
count. 

When proof of the death 
or loss is given or re- 
ceivcd to or by the in- 
surers, whether by or 
from the plaintiff, or 
any other person 
When the insurers elect 
to avoid the policy. 


When the account is, 
during the continuance 
of the agency, demand- 
ed and refused 4 , or, 
where no such demand 
is made, when the 
ftgenry terminates. 

1 >itto \ 


When the neglect or 
misconduct becomes 
known to the plaintiff fl . 

When the facts enti- 
tling the plaintiff to 
have the instrument 
cancelled or set aside 
In come known to him \ 


First 

Division. 

Suits. 


1 i.e. where the dealings between 
the parties are such that sometimes 
the balance may be in favour of one 
party and sometimes of the other, b 
I loin. 138: 3 All. 523: 5 Cal. 763 and 
see 6 Cal. 447, where Cartli C.J. 
thought that art. 85 applies to cases 
where an account 1ms been going on 
between A and //, and balances have 
been struck from time to time showing 
the amount due from A to P, and that 
the suit to which art. 8s applies is «»ne 
brought by Ji against A for the balance 
due to B on that account. See also 10 

Mad. 199 and 259, where the agent 

alone kept a debit and credit account. 

a 5 lien. 550 


6 Horn. A. C. ,1 . 34 . 

1 i.e. expresrly refused ; but see 3 
C. L. K. 44b. 

1 See 5 Cal. 692, (ujH. 

1 Otherwise in Kngland, Howell v. 
Youn/f, 5 l». k C. 259. 

7 See art*. 44, 92, 93, 125, 126. 

* 3 All. 846. Art. t) l refers to suits 
under the Specific Relief Act r l of 
1S77), HCC - 39 » 8ec * 5 All. 323 ; 6 All. 
7b. Where the substantial relief 
sought i« the recovery of immoveable 
property, and the setting aside an 
instrument is merely incidental, art. 
144 is inapplicable, b All. 261, and sec 
1 All. 409 : £ All. 79 : 5 Cal. 363. 

* The High Court at Allahabad 
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THE LIMITATION* ACT. 


Fin . st 
Division. 
Saits. 


r . . . p a Period of 

Jh sen id ion of suit. .. .. J 

1 J limitation. 


92. To declare the forgery of an I Three years... 
instrument issued or regis- j 

tered. 

93. To declare the forgery of an Ditto 

instrument attempted to he j 
enforced against the plnintilf. ; 

94. For property which the plain- j ^dto 

till' has conveyed while insane, j 


9 3. To set, aside a decree obtained Ditto ... 
by fraud, or for other relief on 
the ground of fraud :l , 

9*1. For relief on the ground of ■ Ditto ... 
mistake. 

97. For money paid upon an ex- Ditto ... 
isting consideration which ; 
afterwards falls. 

9S. To make good out of the , Ditto ... 
general estate of a deceased j 
trustee the loss 6 occasioned by 
a breach of trust. 

99. For contribution by a party Ditto ... 
who has paid 7 the whole 

amount due under a joint 
decree, or by a sharer in a 
joint estate who has paid the 
whole amount of revenue due 
from himself and his co- 
sharers. 

100. Uy a co-trustee to enforce Ditto ... 
against the estate of a do 

ceased trustee a claim for 
contribution \ 


Time from which period 
begins to run. 

When the issue or regis- 
tration becomes known 
to the plaintiff 1 . 

The date of the attempt 2 . 


When the plaintiff is 
restore< I to sanity, and 
has knowledge of the 
conveyance. 

When the fraud be- 
comes known to the 
party wronged 4 . 

When the mistake be- 
comes known to the 
plaintiff 5 . 

The date of the failure. 


The date of the trustee’s 
death, or, if the loss 
has not then resulted, 
the date of the loss. 

The date of the plain- 
till’s advance in excess 
of his own share. 


When the right to con- 
tribution accrues. 


thinks that these words must be con- 
strued to mean * when, having know- 
ledge of such facts, a cause of action 
has accrued to him, and he is in a po- 
sition to maintain a suit,’ 3 All. 396, 
and see 6 All. 207. 

1 4 Dal. 209. 

4 h. K..SI. A. 197; S.O., SCal. 178: 
the first attempt, if more than one, 4 
Cal 309. 

See 25 Suth. Civ. K. 476 and 
3 Cal 300 and 504 on the correspond- 
ing art. of Act IX of 1S71. 

♦ 5 All. 396 : 9 Mail. 457 : 1 1 Horn. 
1 19. The knowledge here meant is 
not mere suspicion, but such definite 
knowledge as will enable the person 


defrauded to seek his remedy in Court, 
6 All. 413. As to the effect of fraudu- 
lent concealment by the defendant, 
see sec. 18 supra. 

5 This article w as intended to refer 
to suits which might have been brought 
in the Court of Chancery, and not to 
the common-law action of money had 
and received. Suits to recover money 
paid by mistake come under art. 62. 
lint see 6 Mad. 344 and 12 Cal. 533. 

* i.e. the loss of the specific property 
mentioned in sec. 10: see 9 Bom. 400 
and Act II of 1 88 2, sec. 23, supra vob 
I. p. 8 48. 7 4 Cal. 529. 

' See Act II of 1S82, sec. 27 'vol. 
I. supra, p. 851 ). 
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Description of suit. 


Period of ! Timt from irhich jnriod 
limitation. 1 2 hep ins to run. 


1 01. For a seaman’s wages. 


Three years... The end of the voyage 
tim ing which the wages 
are earned. 


102. For wages not otherwise ex- Ditto When tlie wages accrue 

presslv provided for by this duo. 

schedule *. 


103. By a Muliammadan for exigi- Ditto 
ble dower mnUtjjul . 


104. 11 v a Muhammadan for de- Fit to 
ferred dower mu'teajjat). 

105. Hy a mortgagor after the Fit to 
mortgage has been satisfied. 

to recover surplus collections 
received by the mortgagee. 

106. For an account and a share Ditto 
of the profits of a dissolved 
partnership V 

107. By tlie manager of a joint Ditto 
estate of an undivided family 

for contribution in respect of 
a payment made by him on 
account of the estate. 


W hen the dower is de- 
manded and refused, 
or (where during the 
continuance of the 
marriage no such de- 
mand lias been made) 
when the marriage is 
dissolved bv death or 
di\ orce 1 . 

When the marriage is 
dissolved by death or 
divorce. 

When the mortgagor re- 
enters on tin* mort- 
gaged property 3 * * . 


The date of the disso- 
lution \ 


Tlie date of the pay- 
ment. 


108. By a lessor for the value of 
trees cut down by his lessee 
contrary to the terms of the 
lease 6 . 

109. For the profits of immove- 
able property belonging to 
the plaintiff which have been 
wrongfully received by the 
defendant 7 . 


.0 .. . .. When the trees are cut 

down. 


When the profits are re- 
ceived, or, where the 
| plaintiff has been dis- 
j possessed by a decree 
afterwards set aside on 
. appeal, when he re- 
; covers possession *. 


1 See arts. 4, 7, and 101. 

2 6 Moo. I. A. 211 : 11 Hen. 375 : 
15 Ben. 306. 

3 6 All. 31 1. 

* 14 Cal. 791, 792. 

3 Lindley, Pip. ii, 980; 4 All. 437 . 

The article does not apply to suits for 

recover}' of a share of a partnership 


asset received by one partner after the 
dissolution. See 12 Horn. If. C. 97; 
6 Bom. 628 ; Knox v. (lye, L. H., 5 
H. L. 656. To such suits art, 62 or 
I 20 applies. 

6 3 Suth. S. C. Kef. 9. 

7 4 fal. 625. 

* The effect of this article is that 


Fill st 
Division, 
fruits. 
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THE LIMITATION ACT. 


First 
Division. 
Suit 8. 


Description of suit. 

Period of 
limitation. 

Time from which period 
begins to run. 

1 1 0. For arrears of rent ... 

Three years... 

When the arrears be- 
come due l . 

in. By a vendor of immoveable 
property to enforce his lien 
for unpaid purchase-money. 

Ditto 

The time fixed for com- 
pleting the sale, or 
(where the title is ac- 
cepted after the time 
fixed for completion) 
the date of the accept- 
ance a . 

1 1 2. For a call by a company 
registered under any Sta- 
tute or Act. 

Ditto 

When the call is pay- 
able. 

1 1 3. For specific performance of a 
contract 3 . 

Ditto 

The date fixed for the 
performance, or if no 
such date is fixed ‘,when 
the plaintiff lias notice 
that performance is re- 
fused \ 

114. For the rescission of a con- 
tract n . 

Ditto 

When the facts enti- 
tling the plaintiff to 
have the contract re- 
scinded first become 
known to him. 

1 15. For compensation for the 
breach of any contract, ex- 
press or implied 7 , not in 
writing registered 8 and not 
herein specially provided for y . 

Ditto j 

Whenthecontract is bro- 
ken, or (where there are 
successive breaches) 10 
when the breach in 
respect of which the 
suit is instituted occurs, 
or (where the breach is 
continuing ) 11 when it 
ceases. 


mesne profits can only be recovered 
for the three years next before the 
tiling of the plaint, L. JR., n Ind. 
App. 88. 

1 See (on Hen. Act VI I 1 of 1 869, sec. 
29) 3 Cal. 6, 791, 817 ; 6 Cal. 325. 

J Toft v. Stephenson, 5 D, M. G. 735. 

3 j Cal. 323 : 6 All. 232. It has 
been held 5 All. 263^ that this clause 
applies to suits for specific performance 
of awards, because the Specific Relief 
Act, sec. 30, declares that the provi- 
sions of chap. II of that Act as to the 
specific performance of contracts shall, 


mutatis mutandis, apply to awards. 
But this does not extend to pro- 
visions as to the limitation of suits 
respecting contracts. 

1 2 Cal. 323 : 5 Cal. 175: 3 Mad. 87. 
5 5 Cal. 175. For a case to which 
art. 1 13 does not apply, see 2 All. 719. 

f> as between promisor and pro- 
misee, 3 All. 846. 

7 3 All. 3S5. 

* in British India: see sec. 3 supra. 
9 1 1 Bom. 133, and see 3 Mad. 107 : 
5 Mad. 38S. 

' 10 All. 85. 11 6 All. 457. 
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Description of suit. 

Period of 
limitation. 

Time from winch period 
bey ins to run. 


Part VII. 
Six pears. 


1 16. For compensation 1 * for the 
breach of a contract in 
writing registered. 

Six years 

When the period of li- 
mitation would begin 
to run against a suit 
brought on a similar 
contract not registered \ 


1 1 7. Upon a foreign judgment as 

Ditto 

The date of the judg- 

defined in the Code of Civil 
Procedure 3 4 5 * . 


ment ‘. 

118. To obtain a declaration that 

Ditto 

When the alleged adop- 

an alleged adoption is in- 


tion becomes known to 

valid, or never in fact took 
place. 


the plaintiff \ 

1 19. To obtain a declaration that 

Ditto 

When the rights of the 

an adoption is valid. 


adopted son as such 
are interfered with. 

1 20. Suit for which no period of 

1 Ditto 

When the right to sue 

limitation is provided else- 
where in this schedule B . 

Part VI 1 T. 

accrues. 


Twelve pears. 


1 2 1 . To avoid 7 incumbrances or 

Twelve years 

When the sale becomes 

under-tenures in an entire 
estate sold for arrears of 
Government revenue, or in a 

filial and conclusive. 



patni tahuf or other saleable 
tenure sold for arrears of rent. 




First 

Division. 

Suite, 


1 See the Contract Act, sec. 73. 
The use of this word here excludes 
suits for specific perfonnance(art.l 13). 

Art. 1 1 6 applies to suits to recover a 
specific sum due on a registered bond 
or other written contract, b Horn. 75 : 

3 All. 600: 4 All. 255 : 6 Cal. 94: 3 Mad. 
359 ; and to recover arrears of rent on 
a registered contract, 3 Mad. 76 : 15 
Cal. 221. As to written contracts 
registered in respect of only some of 
the parties, see 4 Mad. H. C. 366. 

' l 12 Cal. 357. 

3 sec. 2, supra, p. 468. 

4 8 Suth. Civ. K. 32. 

5 1 Bom. 24S. This article, though 
it might bar a suit brought only for 
the purpose of setting aside the adop- 
tion, does not interfere with the right, 

which, but for it, a plaintiff has, of 

bringing a suit to recover possession 
of immoveable property within 1 2 


years from the time the right accrued, 
L. R. b, I. A. 1 13 : 8 All. 644 : 9 All. 
256, 267. 

6 3 All. 170, 172. Examples are: 
suits to enforce payment of money 
charged on moveable property : claims 
to the exclusive right ofworHhipping an 
idol, 4 Cal. 683: 8 Cal. 807: 6 Ben. 352: 
suits to enforce the right of preemption 
in respect of a mortgage (by conditional 
sale) of a fractional share of an undi- 
vided maloti, 4 All. 218 : suit for re- 
covering instalments of a profession- 
tax, 3 Mad. 1 24. And see b ( al. 3.4 (to 
compel defendant to fill up a tank) : 1 o 
Bom. 483 (liquidator's suit for call). 

That art. 120 (as regards suits to 
declare title) is not affected by art. 91, 
see 10 Mad. 213. 7 4 Cal. 8bo. 

* See the definition of ‘ encum- 
brance * in the Bengal Tenancy Act, 
1885, sec. 1 61. 
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THE LIMITATION ACT. 


First 

Division. 

Suits. 


Description of suit. 

Period of 
limitation. 

Time from which period 
begins to run. 

1 22. Upon a judgment obtained in 
British India l , or a recog- 
nizance 

Twelve years . 

The date of the judg- 
| ment or recognizance. 

j 

123. For a legacy or for a share 
of a residue bequeathed by 1 
a testator, or for a distri- ^ 
butive share of the property i 
of an intestate. 

Ditto 

| When the legacy or share 
becomes payable or 
| deliverable 3 . 

124. For possession of an here- 
ditary office. 

| 

Ditto ... 

i 

I When the defendant 
takes possession of the 
office adversely to the 
! plaintiff 4 . 

Explanation. — An here- 
ditary office is possessed 
when the profits thereof 
are usually received, or 
(if there are no profits) 
when the duties thereof 
are usually performed. 

1 25. Suit during the life of a Hindu 
or Muhammadan female by a ; 
Hindu or Muhammadan who, 
if the female died at the date 
of instituting the suit, would 
be entitled to the possession 
of land, to have an alienation 
of such land made by the 
female declared to be void 
except for her life or until j 
her remarriage 6 . 

Ditto 

The date of the aliena- 
tion \ 

126. By a Hindu governed by the 
law of the Mitdksluira to set 
aside his father’s alienation of j 
ancestral property. j 

Ditto 

When the alienee takes 
possession of the pro- 
perty 7 . 

127. By a person excluded 8 from 
joint-family property 0 to en- 
force a right to share therein. 

Ditto j 

1 

1 

When the exclusion be- 
comes known to the 
plaintiff 1 ". 


' Seo 7 Cal. 74; bocus 8 Bom. 1, 13. 

2 i. e. the bond taken under the Cri- 
minal Procedure Code, sec. 91, 169, 
170, 217. 469, or 497. 

3 2 Cal. 45. This article applies 
only where the legacy or share is 
sought to be recovered as such from a 
person bound to pay it because he 
represents the estate of the deceased 
testator or intestate, 9 Cal. 81. It 
will be remembered that a legacy is 
not ‘ payable’ until the executor has in 
his hands sufficient assets, Faulkner 
v. Daniel , 3 Hare, 199, 212. 


4 1 Mad. 343 : 9 Bom. H. C. 260 : 
6 Mad. H. C. 301 ; 2 Mad. 283. 

5 3 Ben. A. C. 362 : 1 All. 503. 

e 10 Cal. 324. 

7 5 Ben. Appx. 14. 

8 10 All. 109. This word implies 
previous inclusion, 5 Cal. 938. As to 
the rule applicable to the purchaser of 
a share whose vendor has been ex- 
cluded, see art. 136, and 11 Cal. 680, 
followed in 14 Cal. 344. 

9 9 Cal. 241. 

1,7 L. R., 1 2 Ind. App. n 2 : 1 1 Cal. 
777: 6 Bom. 741: 11 Bom. 216. As 
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Description of suit. j Ti " ,e . f ru “> l"’i'ioit 

J I limitation. begins to run. 

I ‘ _ 

12S. By a Hindu for arrears of Twelve years . | When the arrears are 
maintenance. payable 1 . 

129. By a Himlii for a declaration Ditto ... When the right is de- 

of his right to maintenance. | nied. 

1 

130. For the resumption or assess- j Ditto When the right to resume 

ment of rent-free land. j or assess the land first 

accrues J . 

i.H- To establish a periodically | Ditto Wlien the plaintiff is 

recurring right 3 . * j j first refused 1 the enjoy- 

i ment of the right •'*. 

132. To enforce payment •’ of money i Ditto When the money sued 

charged 7 upon immoveable; for becomes due *. 

property. 

Krpfanation . — The allowance and 
fees respectively called nidli- 
h'ma 9 and hatjqs shall, for 
the purpose of this clause, be 
deemed to be money charged 
upon immoveable property 1 ". 

To recover moveable property | Ditto The date of the purchase. 

conveyed or bequeathed in 
trust, deposited or pawned, ! 
and afterwards bought from ! 
the trustee, depositary or i 
pawnee for a valuable con- 
sideration. 


First 
Division. 
Sn its. 


to the former law, see 10 Moo. hid. 
App. 51 1 : 2 Mad. H. C. 347 : 3 ibid. 
99 : 4 ibid. 354. As to a co-sharer 
holding after redemption, see 1 1 Bom. 
422, following 7 Bom. 34. 

1 r, it., 10 I. A. 45/ 

2 8 Cal. 230. 

3 Such as a path, or right to 
worship an idol in turn, 8 Cal. 807, 
following 4 Cal. 683. 

4 This implies a demand by 01? on 
behalf of the plaintiff. 

7 Mad. 343. 

•’ i.e. payment out of the property 
charged, see L. lb, 12 I. A. 15 ; S. C\, 

7 All. 502 (on corresponding art. of 
Act TX of 1871) : 6 All. 556 : 6 Cal. 
549: 12 Cal. 389: 10 Mad. 100: 10 
Bom. 519. The decision in 6 Bom. 
719, where a full bench held that art. 
132 applied to a mortgagee’s suit for a 
money decree, is no longer of authority. 
Interest for 12 years has been held 
recoverable under this article, 6 Bom. 
719 : 6 Mad. 41 7. But see 5 All. 461 ; 
VOL. II. 3 


and consider art. 63, which was in- 
tended to comprise suits for arrears of 
interest due on money charged on 
land. 

7 See tin* definition of ‘ charged ’ in 
the Transfer of Property Act, sec. 100 
(supra, vol. I. pp. 797, 798 .. Ah to 
mortgagees’ suits for foreclosure or sale, 
sec infra, art. 147. 

* 10 Mad. 509: 14 Cal. 730 (suit 
on hypothecation -bond to enforce pay- 
ment by sale of property hypothe- 
cated), overruling 12 Cal. in and 
dissenting from 6 All. 551 : 9 All. 
158: 11 Bom. 313. 

9 5 Cal. 921. As to the old law 
see L. Ii., 1 I. A. 34 : 4 Ben. A. 0 . 29 : 
7 Kuth. Civ. It. 336, col. 2 : 9 ibid. 102 : 
19 ibid. 95. 

v> 15 Cal. 66: 5 Bom. 68. Money 
charged on the profits of a taluqa is 
charged on immoveable property, 7 
All. 120. That the rule of ddmdupat 
is not affected by the Limitation Acts, 
see 3 Born. 312: 9 Bom. 235. 

S 
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THE LIMITATION ACT. 


Fjkht 

J)1 VISION. 
tin its. 


Period of 

Description < J Mil. limitation. 

i 34. To recover possession of im- ; Twelve years . 
moveable property conveyed 
or bequeathed in trust or 
mortgaged ami afterwards j 

purchased from the trustee or j 
mortgagee for a valuable con- 
sideration l . 

j j 5 . Suit instituted in a Court not Ditto 

established by Royal Charter 
by a mortgagee ‘ for possession 
of immoveable property mort- 
gaged. 

if). Ly a purchaser at a private Ditto 

sale for possession of immove- 
able property sold, when the 
vendor was out of possession 
at the date of the sale. 

137. Like suit by a purchaser at Ditto 

a sale in execution of a decree, 
when the judgment-debtor 
was out of possession at the 
date of the sale. 

13S. I*»v a purchaser of land at a Ditto 

sale in execution of a decree, 
for possession of the pur- 
chased land, when the judg- 
ment-debtor was in possession 
at the date of the sale. 

139. Ey a landlord to recover pos- Ditto 
session from a tenant. 


Time from which period 
bey ins to run. 

The date of the purchase. 


When the mortgagor's 
right to possession de- 
termines 


When the vendor is first 
entitled to possession *. 


When the judgment- 
debtor is first entitled 

to possession 


The date of the sale 


When the tenancy is de- 
termined 7 . 


1 This is without reference to the 
question of good faith on the part of 
the purchaser, 9 Lorn. 475 : see 9 All. 
97. Purchasers of trust-property are 
entitled to the protection afforded by 
arts. 1 3.1 and 134 without showing 
that they bought without notice of 
the trust. Where the plaintiff is a 
remainderman or reversioner, article 
140 would apply. 

J i.e. an usufructuary mortgagee, 6 
All. 559 : see 14 Cal. 674, wli#re the 
mortgagee bought a share of the mort- 
gaged property. 

3 ro Cal. 6S. 

4 12 Cal. 197 (.where the High 
Court, for some unstated reason, 
thought that art. 136 did not ajqdy to 
a suit against the vendor himself upon 
his recovering possession : 4 Bom. $9. 


' If in the case of a sale out and 
out the vendor remains in possession 
without the purchaser s consent, that 
possession is adverse to the purchaser, 
Tt o' v. Jones, 13 M. & \N , 12, per 
Rolfe J. See 11 Cal. 231, where this 
doctrine was applied to a ea^e under 
arts. 136, 137. 

6 i. e. an actual sale, not its con- 
firmation, 14 Cal. 644. See 10 Cal. 402 : 
9 Cal. 603: 4 Cal. 103 and 216: 0 
All. 75. 

7 Article 139 applies only where 
there is an actual letting, 5 Cal. 679 : 
it refers to suits in respect of tenancies 
in which the leases have expired or in 
respect of tenancies at will terminable 
by due notice ; but not to cases in 
which the plaintiff seeks to recover a 
tenure permanent in its nature, 9 Cal. 
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Duwription of suit. 


P, "Oil ,f 
/ i mi tut ion. 


Titnt f com which period 
Uffins to run. 


1'lRST 

Division. 

Suits. 


i 40. By a remainderman, a rever- 
sioner other than alundlord 1 ), 
or a devisee, for possession ot 
immoveable property, 
i.u. Like suit by a Hindu or Mu- 
hammadan entitled to the 
possession of immoveable pro- 
perty on the death of a Hindu 
or Muhammadan female *. 

1 4 2. For possession of immoveable Ditto 
property, when the plaintiff 
while in possession of the 
property has been dispos- 
sessed or has discontinued 
the possession \ 

1 43. Like suit, when the plaintill Ditto 
has become entitled by rea* : 
son of any forfeiture or broach , 
of condition. ; 


Twelve years . 


Ditto ... 


Wlu-n his estate falls 
into possession i . 


When the female dies*. 


The date of the dispos- 
session or discontinu- 
ance 


When tin.* forfeiture is 
incurred or the condi- 
tion is broken \ 


144. V or possession of immoveable j Ditto 
property or any interest there- j 
in not hereby otherwise spoei- j 
ally provided for". 


When the possession of 
the defendant becomes 
adverse to the plain 
till'. 


4 1 7. The burden of proving the de- 
termination of the tenancy rests on the 
defendant, i.e. the person who resists 
the right to show that the tenancy lias 
determined, S Mad. 427 : 4 Cal. 7,14 : 
2 All. 517. A defendant acknowledg- 
ing himself to be the plaintiffs tenant 
does not thereby preclude himself from 
pleading limitation, 7 Bom. 96, follow- 
ing 1 2 Ben. 274. 

1 i.e. a landlord as such suing his 
tenant, 9 Cal. 7,70. 

1 9 Cal. 934 : 14 Cal. 401 and Sol. 
So in England under 3 4 Win. IV, 

c. 27, sec. 4. 

3 He must be in cssc at the time of 
her death, 5 Cal. 93X. 

* 4 Ben. A. C. .J. 136 : 8 Cal. 443 : 
1 1 Cal. 795 : 1 2 ( 'al. 594 : 1 4 Cal. 401 : 

5 All. 644. 

* 5 All. 490. A i«‘ dispossessed’ when 
B comes in and drives out A from pos- 
session. A * discontinues possession ’ 
when lie goes out and is followed into 
possession by B, Bains v. Iitufon , 
14 Ch. Div. 539-340; and see Lei'jh 
v. Jack , 5 Ex. Div. 264. 

* In 6 Cal. 3 1 5 ( iarth C. J . said that 


tin* words ‘ dispossession’ and ‘discon- 
tinuance’ apply only to eases whore the 
owner of land has, either by his own 
act or that of another, hcon deprived 
altogether of his dominion over the 
land itself or the receipt of its profits. 
Art. 142 was suggested by the English 
statute 3 & 4 V 111. I V, r. 27, si e 4, and 
the meaning is this : when there has 
been possession followed by a dis- 
continuance of possi ssion, time runs 
from the moment of its discontinuance, 
whether there has or has not been 
any adverse possession, and without 
regard to the intention with which, or 
the circumstances under which, pos- 
session was discontinued, 5 Cal. 683. 
That dispossession partly effected by 
fraud does not, for the purpose of art. 
1 4 2, differ from other dispossession, 
see 3 Cal. 504. 

7 See 8 Cal. 224. 

* For rases relating to this article 
see 2 A 1 1 . 7 1 9 : 8 A 1 1 , 86 : 5 ( 'al . 363 : 
12 Cal. 197 and 493: 13 Cal. 203 : 14 
Cal. J 09 : 9 Mad. 482: 10 Mail. 

I 16. 

9 A dccnc pa* sets ion is where some 
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THE LIMITATION ACT. 


First 

Division. 

Suits. 


Description of suit. 


Period of 
limitation. 


Time from which period 
hey ins to run. 


145. Against a depositary or paw- ! 
nee to recover moveable pro- 
perty deposited or pawned. 

146. Before a Court established by 
Royal Charter in the exercise 
of its ordinary original civil 
jurisdiction by a mortgagee 
to recover from the mort- 
gagor the possession of im- 
move able property mortgaged. = 


Part IX. 
Thirty years. 
Thirty years 


Ditto ... 


Baht X. 


The date of the deposit 
or pawn ‘. 


When any part of the 
principal or interest was 
last paid on account of 
the mortgage debt 2 . 


Sixty years. 

147. By a mortgagee for fore- ; Sixty years, 
closure or sale 3 . 


person other than the true owner holds 

immoveable property on his own behalf, 

the true owner having a right to imme- 
diate possession of the property, 4 C al. 
329, and see 4 Bom. 89. 

A, a Hindu widow, agrees with her 
co-sharer H that the property to which 
they are jointly entitled shall remain 
in equal shares in their joint possession 
and enjoyment, but that she shall have 
no power to alienate the same pro- 
perty, and that, after her death, it 
shall pass to /?. In 1845 A sells her 
share to C, and delivers possession to 
him. A dies in 1862. As regards 7 >”s 
heirs there is no adverse possession 
until /I’s death in 1862, L. R., 8 I. A. 
210. See as to the beginning of 
adverse possession, L. K., 7 LA. 1 : 
L. R., 12 I. A. 188; see also 7 Cal. 
394 and 3 All. 24. 

Where the Collector in possession of 
As land for the purpose of protecting the 
Government revenue pays the surplus 
proceeds of the land to P, an adverse 
claimant, the Collector’s possession 
does not thereby become adverse to .1 , 

L. R., 9 I. A. 99 : S. C., 5 All. 1. 

For other cases in which possession 
has been held not to be adverse see 

2 Bom. 413 (referrible to lawful title) : 

3 Bom. 774, 781 (derivative in com- 
mencement) : 8 Ben. 93 (occupation 
of one joint tenant) : 6 Cal. 3 1 1 v oecu- 


When the money secured 
by the mortgage be- 
comes due h 

pation allowed on ground of charity 
or relationship). 

That the adverse possession of the 
defendant must be of the same nature 
as the possession sought by the plain- 
tiff, see 3 All. 24. 

In the ease of a lessor, possession 
does not become adverse until after 
the determination of the tenancy, even 
though the tenant has purported to 
sublet or to sell the property leased, 
or has been evicted by a stranger, 

8 Suth. Civ. R. 53, or has omitted to 
pay his rent, 7 Suth. Civ. It. 400 : 

7 Bom. 34. That the possession of a 
tenant by sufferance is not adverse to 
the landlord, s<& 8 Mad. 426. But 
there may be adverse possession where 
the defendants set up a pretended 
tenancy which the plaintitl through- 
out denied. See 7 Bom. 99, following 
l 2 Ben. 280, per Mitter J. 

1 This article contemplates a deposit 
or pawn of an article to be returned 
in specie. It therefore does not apply 
where the property is money deposited 
with a banker. 

a See 14 Moo. T. A. 150. When 
there has been no payment on account 
of the mortgagedebt, the twelve years’ 
rule applies, 4 Cal. 2S3. 

:l See Transfer of Property Act, 
secs. 67, 88. 

This article has been much dis- 
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Description of suit. 

148. Against a mortgagee to re- 
deem or to recover possession 
of immoveable property 1 
mortgaged a . 


First 
Division. 
Suits . 

When the right to re- 
deem 3 or to recover 
I possession accrues 4 . 

! Provided that all claims 
' to redeem, arising under 
instruments of mort- 
gage of immoveable pro- 
j perty situate in British 
1 Burma, which have been 
' executed before the first 
day of May 1863, shall 
be governed by the 
rules of limitation in 
force in that province 
immediately before the 
same day. 


Period of Time from which period 

limitation. begins to run. 


Sixty years 


149. Any suit by or on behalf of 
the Secretary of State for 
India in Council. 


Ditto ... 




i 


When the period of limi- 
tation would begin to 
run under this Act 
against a like suit by a 
private person % 


Skcond 

Division. 

Appeals. 


150. Under the Code of Criminal , Seven days ... 1 The dale of the sentence. 
Procedure from a sentence of 
death passed by a Sessions 
Judge. 


Skcond Division : Aitkaks. 


Description of A ppeal. 


Period of 
Limitation. 


Time from which period 
begins to run. 


cussed. See 6 All. 551, 554: 10 

Mad. 509, 513: 10 Bom. 519, 526, 
and 592: J 2 Cal. ill. But in 14 
Cal. 731 overruling 12 Cal. 111 and 
dissenting from 6 All. 551) it was 
decided that art. 147 was intended to 
provide for suits based on an ‘ English 
mortgage’ for foreclosure or sale in 
the alternative. 

1 2 Mad. 226. The right to officiate 
as priest at the funeral ceremonies of 
Hindus has been held ‘ immoveable 
property,’ within the meaning of this 
article, 10 Cal. 73, per Mitter J., the 
learned judge ignoring the definition 
of 1 immoveable property ’ in the 


General Clauses Act, see. 2, cl. (5). 

a The Bombay High Court holds 
that the corresponding clause of Act 
XTV of 1859 applies to a suit by a 
mortgagor to recover the mortgaged 
property from a defendant who does 
not claim under the mortgagee, see 
12 Bom. H. C. 180. Secus 2 Mad. 
226, which seems right. 

3 2 Mad. 314: 5 Bom. 22. As to 
otti and kdnom mortgages in Mala- 
bar see 1 Mad. H. C. 261 : 2 Mad. 45 ; 
as to iladdraicdra mortgages in Ca- 
nara, 4 Mad. 1 1 3. 

4 whichever event first happens. 

5 9 Mad. 175 : 8 Cal. 230. 
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THE I. IMITATION' At T. 


Second 

Division. Description of appeals. 

A p peal 8. 


Period of Time from which period 
limitation. hep in. t to run. 


1 5 1. From a decree or order of Twenty days 
any of the Hit'll Courts of j 
.Judicature at Fort William, 

Madras, and Pombav, or the 
Chief Court of the Punjab’, 
in the exercise of its original 
jurisdiction. 

I p 2. Cnder the Code of Civil Fro- ; Thirty days... 
eedure, to the Court of a ; 

I )istrict .1 udge. 

iyy,. ( uder the same Code, section Ditto 

bo I , to a 1 1 igh ( ’oiirt. 

ly.p Cnder the Code of Criminal Ditto 

Procedure, to any Court 
other than a H igh Court. 

lyy. Coder the same Code, to a Sixty days ... 
High Court except in the 
cases provided for by No. jyo 
and No. i y 7. 

1 yb. Cnder the Code of Ci\ il Pro- Ninety days 
eedure a , to a High Court, 
except in the cases provided : 
for by No. jyi and No. I 5 7,. 

1 y 7 . Cnder the Code of Criminal Six months... 
Procedure, from a judgment 
of acquittal. 


The date of the decree J 
or order. 


The date of the decree 
or order appealed a- 
gainst. 

The date of the order 
refusing the certificate. 

The date of the sentence 
or order appealed a- 
gainst. 

Ditto. 


The date of the decree 
or order appealed a 
gainst *. 

The date of the judg- 
ment appealed against. 


Tntun 

Division. 
.1 p plica - 
tions. 


Tn i ui> Division: Aitucations. 


Description of Apfdicat ion. 


Period of Time front which period 
limitation. lupins' to run. 


lyS. Cnder the Code of Civil Pro- 'fen days 
eedure, to set aside an 
award. 

i yq. For leave to appear ami Ditto 

defend a suit under chapter 
XXXIX of the Code of Civil 
Procedure. 

1 bo. For an order under section Fifteen days 
bjt) of the same Code, re- 
storing to the file a rejected 
application for review. 


When the award is sub- 
mitted to the Court. 

When the summons is 
served. 


When the application for 
review is rejected. 


* Act NYII of 1S77, see. iS. 

1 i.e. according to the Civil Proce- 
dure Code. see. joy'l ‘ the day on wiiieli 
t he judgment was pronounejd/ I o Cal. 
byi). bbi, where llarth C. X iugge^ts 
that t lie time slhnved for ail ajq eal 


from a decree should count from the 
signing of the decree, and let from its 
date. 

I ( ;tl . 2 2 1. 

‘ See -ec. 5. and ly <’ni. 
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Description of application. 

ibo.v. For a review of judgment 
by ft Provincial Court of 
Small Causes, or by a ('ourt 
invested with the jurisdietioii 
of ft Provincial Court of Small 
('a uses when exercising that 
jurisdiction. 

i hi. [Xmr l 7 3 A . Aet’Vll of iSSS.l 
|bj. For ft review of judgment by 
any of the High Courts of 
.1 udieature at Fort William. 
Madras, and Pombav, or the 
Chief Court of the Punjab 1 , 
in the exercise of its original 
jurisdiction. 

]h;,. P*v a plaintiff, for an order to 
set aside a dismissal l»v default. 

I b.p I ? v a defendant, for an order 
to set aside a judgment c.r 
pa rtf. 

lb;, Cnder tin* (’ode of Civil 
Procedure, by a person dis- 
possessed of immoveable pro 
pertv, and disputing the 
right of the decree-holder or 
purchaser at a sale in exteu 
tion of a decree to be put 
into possession. 

1 bb. To set. aside ft sale ill execu- 
tion of a decree, on the ground 
of irregularity in publishing 
or conducting the sale, or on 
the ground that the decree 
holder has purchased without 
the permission of the ( 'ourt'. 

ib“. Com plain in" of r< -i stance or 
obstruction to deli very of 
possession of immoveable pro- 
perty decreed or sold in 
execution of a decree, or of 
dispossession in the delivery 
of possession to the decree- 
holder or the purchaser of 
such property. 

1 Act XVII of 1K77, see. is. 

3 6 All. 144. ‘Any process * here 
means ' the tir«t process.* When there- 
fore projierty lifts been attached, the 
date on which the attachment was 
made, ami not the date of the exe- 
cution-sale, is the date intended by 
this artiHe. 7 All. 3 \ 5 . 353. In 2 Cal. 

123 it waa held that not r- under see. 


Period of ■ Time from which period 
tnndatum. ; hetjin* to run. 


Hitoen days The date of the decree 
or order. 


1 Mtto The date of the dt ‘crec 

or order. 


Thirty days The date of the dis- 
missal. 

Ditto The date for executing 

any process for enforc- 
ing the judgment ' J . 

l>itto ... . . The date of the dispos- 

session 


Ditto .. The date of the sale. 


1 titto 1’he date of tin* resist- 

ance, obstruction or dis- 
possession V 


1 

24S of the Code in not sufficient * pro- 

cexh f,,r enforcing.’ 

3 Cal. 72 (j : 5 Cal. 331 : 7 ( al. fji : 
2 T.oui. 673. 

* This applies only to application* 
made under sec. 2<)j\ or see. 31 1 of 
the ( "i r< *c . <‘ode, tj I Join. 471. 

’’ c,,rnjilaimd of, 5 Mad 113, and 

1 1 p, f j,i j- 3 


Timm 

Division’. 

Applica- 

tion*. 
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THE LIMITATION ACT. 


Third 

Division. 

Applica- 

tions. 


Description of application. 

Period of 
limitation. 

Time from which period 
begins to run. 

1 68. For re-admission of an appeal 
dismissed for want of prose- 
cution. 

Thirty days . 

The date of the dismissal. 

169. For a re-hearing of an appeal 
heard ex parte in the ab- 
sence of the respondent. 

Ditto 

The date of the decree in 
appeal. 

170. For leave to appeal as a 
pauper. 

Ditto 

The date of the decree 
appealed against. 

171. Under section 371 of the Code 
of Civil Procedure, or under 
that section and section 582 
of the same Code, for an order 
to set aside an order for abate- ; 
inent or dismissal. 

Sixty days . . . 

! 

The date of the order for 
abatement or dismissal. 

172. By a purchaser at an execu- 
tion-sale, to set aside the sale 
on the ground that the per- 
son whose interest in the 
property purported to be sold 
had no saleable interest there- 
in. 

Ditto J 

i 

1 

The date of the sale. 

173. For a review of judgment 1 , 
except in the cases provided 
for by No. 160 a and No. 162. 

Ninety days 

The date of the decree 
or order. 

173A. For the issue of a notice 
under section 258 of the same 
Code, to show cause why the 
payment or adjustment there- 
in mentioned should not be 
recorded as certified. 

Ditto 

When the payment or 
adjustment is made. 

1 74. By a creditor of an insolvent 
judgment-debtor, under sec- 
tion 353 of the Code of Civil 
Procedure. 

Ditto 

The date of the publica- 
tion of the schedule. 

175. For payment of the amount 
of a decree by instalments' 2 . 

Six months . . . 

The date of the decree. 

J 75A. Under section 365 of the Code 
of Civil Procedure by the 
legal representative of a de- 
ceased plaintiff, or under that 
section and section 582 of the 
same Code by the legal re- 
presentative of a deceased 
plaintiff-appellant or defend- 
ant-appellant. 

Ditto 

1 

The date of the death of 
the deceased plaintiff or 
of the deceased plaintiff- 
appellant or defendant- 
appellant. 


1 i.e. under the Civil Procedure * under tlie Civil Procedure Code, 
Code, c. xlvii ; not under sec. 206 : see sec. 210. 

6 Cal. 22. 
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Description of application. 


Period of 
limitation. 


Time from which period 
bey ins to run. 


1 75 B. Under section 366 of the Code 
of Civil Procedure by a de- 
fendant or under that section 
and section 582 of the same 
Code by a plaintiff-respondent 
or defendant-respondent. 


Six months 


The date of the death of 
the deceased plaintiff or 
of the deceased defend- 
ant-appellant or plain- 
tiff-appellant. 


Third 

Division - . 

Applica- 

tions. 


1 75c. Under section 368 of the Code 
of Civil Procedure to have 
the legal representative of a de- 
ceased defendant made a de- 
fendant, or under that section 
and section 582 of the s-ame 
Code to have the legal repre- 
sentative of a deceased plain- 
tiff-respondent or defendant- 
respondent made a plaintiff- 
respondent or defendant-re- 
spondent. 


Ditto 


The date of the death of 
the deceased defendant 
or of the deceased plain- 
tiff-respondent or de- 
fendant-respondent. 


176. Under the Code of Civil Pro- 
cedure, section 516 or 525, 
that an award be filed in 
Court 1 2 . 


Ditto 


The date of the award *. 


I 77 * For the admission of an ap- 
peal to Her Majesty in 
Council. 


Ditto 


The date of the decree 
appealed against 3 4 . 


178. Applications for which no 
period of limitation is pro- 
vided elsewhere in this sched- 
ule, or by the Code of Civil 
Procedure, section 230 *. 


Three years. . . 


When the right to apply 
accrues r> . 


1 This article applies to (a) appli- 
cations by a party to compel an arbi- 
trator to sign an award in a suit or to 
cause it to be filed, and (ft) applications 
by a person interested in an award 
made without the intervention of the 
Court that the award be filed. It 
does not apply to the act of an arbi- 
trator in handing in an award to the 
proper officer for the purpose of the 
award being filed, 7 Cal. 333. 

2 That is, the time when it is 
given to the parties, when it becomes 
an award and is handed over to them, 
so that they may be able to give effect 
to it, 9 Cal. 578, following an opinion 
of Couch C.J. in 21 Suth. Civ. K. 248. 

3 10 Mad. 373. 

4 See 5 Cal. 139: 8 Cal. 837; 14 


Cal. 50: 3 Bom. 433: 5 Bom. 29, 202 
and 206 : 8 Bom. 257 : 4 All. 23 : 5 All. 
459 and 596 : 6 All. 23 and 142 : 7 All. 
371 : 10 Mad. 22 and 66. This article 
does not refer to applications for pro- 
bate or letters of administration, 6 Cal. 
707 ; to correct errors in a decree, 1 1 
Bom. 284 : 9 All. 364 ; to revive suits 
and restore them to the board, 6 Cal. 
60 ; for a certificate of sale, 4 Mad. 
172, 6 Bom. 586: nor to the other 
applications referred to in the note to 
the preamble, supra, p. 957. 

5 The right to apply for the revival 
of proceedings, which have been sus- 
pended by injunction or other like 
cause, accrues, as a rule, on the date 
on which the injunction or other ob- 
struction is removed, 5 Bom. 35. 
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T1IE LIMITATION ACT. 


Third 

Division. Description of application. 

Applica - 

Period of 1 

limitation. | 

1 

Time from which period 
begins to run. 

Hons. For the execution of a decree 

or order of any Civil Court 
not provided for by No. 180 
or by the Code of Civil Proce- 
dure, section 230. 

Three years ; 
or, where a 
certified copy 
of the decree 
or order has 
been regis- 
tered, six 

years. 

; 

1. The date of the decree 
or order, or 

2. (where there has been 
an appeal l ) the date 
of the final decree or 
order of the Appellate 
Court 2 , or 

3. (where there has been 
a review of judgment) 
the date of the decision 
passed on the review, 

! or 


! 4. (where the application 
j next hereinafter men- 
tioned has been made :! ) 
the date of applying 1 
in accordance with law r ‘ 
to the proper Court 6 
for execution, or to 
take some step in aid 
I of execution 7 , of the 


1 i.e. from the decree or order of 
which execution is sought, 2 All. 273 : 

5 All. 236. But where there has been 
merely an application for appeal, which 
was rejected owing to the memoran- 
dum of appeal not being sufficiently 
stamped, there has wo/ been* an appeal/ 

6 All. 438. An order rejecting an 
appeal on the ground of non-payment 
of part of the court-fee has been held 
a * final order/ 7 All. 887. 

2 2 Mad. 1 74 : 6 All. 14: 8 All. 573 : 
9 Cal. 100 : 14 Cal. 26, 348. * Appeal’ 
here includes appeals to the Queen in 
Council, 2 All. 763, and * appellate 
court’ means the court or courts to 
which the appeal mentioned in art. 
179 has been preferred, 9 Cal. 100. 

3 orally or in writing, 3 All. 139. 

4 This requires that the decree- 
holder should make a direct and inde- 
pendent application for execution of 
his own decree on his own account, 7 
All. 898. The dismissal of a duly 
made application does not prevent it 
furnishing a starting-point for a new 
period of limitation, 1 1 Bom. 467. 

5 4 All. 34. Insufficient stamping 
does not render the application illegal, 
6 Mad. 18 1 ; and see ibid. 250, where 
the application had been returned for 


amendment ; but an application by a 
mere bemlmidtfr is not ‘ in accordance 
with law/ 9 Cal. 633. 

6 See Expl. II, infra. 

' The following applications have 
been held to be * steps in aid’: — Oral 
application to fix a fresh date for 
execution-sale, 3 All. 1 39. Application 
to have the execution -case struck off, 
3 All. 321 (zed qu.). Application 
praying for postponement of the exe- 
cution-sale, 3 All. 757 (jted qu.). 
Application to execute an attached 
decree, 7 All. 382. Application by one 
of several decree-holders, 3 Mad. 79. 
Application for certificate that copy of 
revenue-register is necessary, 5 Mad. 
1 41. Application to issue proclama- 
tion of sale in respect of property 
already attached, 10 Cal. 851. Appli- 
cation (where a decree has been trans- 
ferred for execution) to return the 
decree to the Court which passed it 
for further execution, 6 Mad. 81. 
Asking Court that a lot attached 
should be sold in its entirety, 7„Mad. 
306. Application by decree-holder 
for the proceeds of the execution-sale, 
6 All. 366, but see 10 Cal. 549. 
Application in the course of an investi- 
gation into an objection to attachment of 
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Description of application. 


Period of 
limitation . 


1 79. For the execution of a decree 
or order of any Civil Court 
not provided for by No. 180 
or by the Code of Civil Proce- 
dure, section 230 — continued. 


Three years ; 
or, where a 
certified copy 
of the decree 
or order has 
been regis- 
tered, six 
years — con- 
tinued. 


Time from which period 
begins to run. 


decree or order or 

5. (where the notice next 
hereinafter mentioned 
has been issued) the 
date of issuing a notice 
under the Code of Civil 
Procedure, section 248 s , 
or 

6. (where the application 
is to enforce any pay- 
ment which the decree 
or order directs to be 
made at a certain date 11 ) 
such date 4 . 

Explanation I . — Where 
the decree or order has 
been passed severally 
in favour of more per- 
sons than one, distin- 
guishing portions of the 
subject-matter as pay- 
able or deliverable to 
each, the application 
mentioned in clause 4 


property to have witnesses summoned, 
5 All. 344. Application that judgment- 
debtor’s objections to sale be dis- 
allowed and sale be confirmed, 5 All. 
576. Application by decree-holder to 
have the receipt of certain sums paid 
out of court certified, 9 All. 9. Appli- 
cation by judgment -creditor to bring 
an execution-proceeding on the file 
and record his certificate of a payment 
by a judgment-debtor, 12 Cal. 608. 
Application by judgment-creditor to 
allow sale of attached property sub- 
ject to a mortgage, 15 Cal. 3^3* 

Hut opposition by judgment-creditor 
to appeal by judgment-debtor is not 
an application < to take some step/ 
&c., 5 Cal. 595 : nor is an application 
by a decree-holder for postponement 
of an execution-sale, 3 All. 757 ; and 
see 7 Bom. 296, where the execution- 
process applied for is distinct in its 
nature from a former one : nor is the 
mere paying court-fee in respect of 
execution-proceedings, 9 Cal. 730 : nor 
is an application by a j udgment-credi tor 
to take money out of court deposited by 
the judgment-debtor, 8 Cal. 89. 


1 11 Bom. 348 : 12 Cal. 441. This 
clause must be read subject to the 
rules contained in secs. 374 and 647 of 
the Code of Civil Procedure, 6 Bom. 
681 ; 7 All. 361. 

2 2 Mad. 1, where the notice was 
issued under the corresponding section 
(216) of the Code of 1859. 

3 An actual date must have been 
specified either absolutely or in relation 
to some contingency : it is not enough 
that the payment has been ordered to be 
made monthly or annually, 7 Mad. 83. 

4 4 All. 84: 5 All. 292 : 7 Cal. 60. 
As to decrees payable by instalments, 
there is no provision like that in art. 
75 as to promissory notes and bonds. 
Therefore, a decree payable by annual 
instalments, with a proviso that, in 
default of payment of any one instal- 
ment, the whole amount of the decree 
shall become payable forthwith, is 
barred unless application for execu- 
tion is made within three years from 
the date on which any one instalment 
fell due and was not paid. The 
payment of instalments subsequent 
to default in payment of the first 
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THE LIMITATION ACT. 


Third 

Division. 

Applica- 

tions. 


Description of application. 

I 79. For the execution of a decree 
or order of any Civil Court 1 
not provided for by No. 180 
or by the Code of Civil Proce- 
dure, section 230 —concluded. 


Period of Time from which period 

limitation . bey ins to run. 


Three years; j of this Number shall 
or, where a take effect in favour 
certified copy only of such of the 
of the decree ; said persons or their 
or order has representatives as it 
been regis- may be made by. Hut 

tered, six when the decree or ordei 

years con- ' has been passed jointly 
eluded. in favour of more per- 

sons than one, such 
application, if made by 
anyone or more of them, 
or by his or their repre- 
sentatives, shall take 
effect in favour of them 
all. 

Where the decree or 
order has been passed 
- severally against more 
persons than one, dis- 
; tinguishing portions of 
the subject-matter as 
payable or deliverable 
by each, the application 
shall take effect a- 
gainst only such of the 
said persons or their 
1 representatives as it 
may be made against 
Hut where the decree or 
order has been passed 
jointly against more per- 
sons than one, the 
application, if made a- 
gainst any one or more 
of them, or against his 
or their representatives, 
shall take effect against 
them all C 

Explanation II.—' Pro- 
per Court* means the 
Court whose duty it 
j is whether under sec* 
j tion 226 or 227 of the 
Code of Civil Procedure 


instalment at the date specified does 
not give the judgment-creditor a fresh 
starting-point, 2 Bom. 356, 359. 

1 Had it been intended that the 
legal representatives of a sole judg- 
ment-debtor or of jointly-liable judg- 
ment-debtors should have the benefit 
of a similar provision on the analogous 
grounds that they are only liable to 
the extent of the property in their 


possession, the Legislature would have 
extended this provision to them. The 
position, however, of several repre- 
sentatives of a sole judgment-debtor 
is very different quoad the decree- 
holder from that of several judgment- 
debtors with separate liabilities found 
by the decree. 3 All. ^19, per Old- 
field J. 

J 9 Cal. 570. 
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Desrript ion of application. 


180. To enforce a judgment, decree T' 
or order of any Court estab- 
lished by Koval < barter in the 
exercise of its ordinary original 
civil jurisdiction l , or an order 
of Her Majesty in Council 2 . 


1 See II Thun. 138, where Wi-st J. 
held that art. 180 was applicable to a 
judgment entered under nee. 86 of 
the Indian Insolvent Act (11 & 12 Vic. 
c. 21}, and 8 Cal. 218, where the order 
of Her Majesty in Council confirmed 
a decree of the Court below'. In F. B. 
K. 506, the High Court of Bengal 
held that the Indian legislature had 
no power to limit the period during 
which the decrees (meaning orders) 
of the Queen in Council should be 
executed, as this would interfere with 
the prerogative. But this decision is 

hardly correct. The order in council 
merely prescril>es what shall be the 

final decree in the cause, leaving it 
to be executed by the ordinary pro- 


Vcriod of j Time from which period 
'imitation . j bey ins to run. 

' or otherwise') to exe- 
cute the decree or 
order. 

ivelve years. When a present right to 
enforce the judgment, 
decree or order accrues 
to some person capable 
of realising the right : 
Provided that when the 
judgment, decree or 
order has been revived 3 , 
or some part of tho 
principal money secur- 
ed thereby, or some in- 
terest on Hueh money, 
has been paid, or some 
acknowledgment of tlm 
right thereto has been 
j given in writing signed 
by the person liable to 
1 pay such principal or 
interest, or his agent, 
to the person untitled 
thereto or his agent, the 
I twelve years shall be 
computed from the date 
of such revivor, payment 
or acknowledgment, or 
the latest of such re- 
vivors, payments or 
! acknowledgments, as 
the case may bob 


cess of the courts in India. It finally 
ascertains and defines the rights of 
the parties without relieving them of 
the obligation imposed upon them by 
the general law of enforcing those 
rights with due diligence, a matter 
with which the prerogative has no 
concern, 14 Moo. I. A. 493. 

2 8 Cal. 2 1 8. 

3 6 Cal. 504 and see the Code of 
Civil Broc. sec. 248. 

4 Art. 180 is independent of sec. 
230 of the Civil Procedure Code and 
not controlled by it, 6 Bom. 258 ; and so 
the Madras High Court has held that 
the period prescribed by this article is 
not affected by that section, 7 Mad. 
540 . 
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The Stamp 
Act. 


The Regis- 
tration 
Act. 


Tub Acts contained in the following Appendix have this in common, 
that all of them are now used for the pui pose of raising money for the 
general purposes of the State. The Court Fees Act and the Stamp 
Act are avowedly measures of taxation. But the Registration Act was 
intended solely to provide safeguards against fraud and to facilitate 
investigations of title ; and it is to be regretted that the financial needs 
of the Indian Government render it impossible at present to apply 
the fees levied under that Act, after defraying its necessary expenses, 
to increasing the number of registration-offices, so as ultimately to have 
one within easy reach of every inhabitant of British India, if this 
were done, the Act might be extended to many classes of instruments 
now excluded from the operation of its compulsory clauses ; and the 
result would be, not merely a diminution of fraud, but a sensible 
increase to the selling value of land throughout the country. 

The objects and structure of the four Acts printed in this Appendix 
being clear and simple, we may dispense with an introduction to each 
enactment, and here merely state, first, that the Stamp Act is founded 
partly on the Indian Act XVlil of 1869, partly on the English Statutes 
33 & 34 Vie. ee. 97 and 98 ; and, secondly, that the Registration Act 
divides all documents into those that must be, and those that may be, 
registered: and declares that no document required to be registered 
shall affect any immoveable property comprised therein, or be received 
in evidence of any transaction affecting such property, unless it has 
been registered : and that, as a rule, where the registration of a docu- 
ment relating to land is optional, such document, if registered, takes 
effect against all unregistered documents relating to the same property. 
Where registration is optional, as it is when the purchase money is less 
than rs. 100, the ingenious natives of British India avail themselves 
of this last provision to sell the same property twice over to different 
people, once by an unregistered conveyance to A, giving him pos- 
session, and a second time, when A happens to be out of possession, 
by a registered conveyance to B l . All documents admitted to regis- 
tration are copied, indexed, and authenticated by the registering 
officers. An intending purchaser or mortgagee can thus at once find 
every non-testamentary instrument affecting a particular piece of 
land, and an effectual safeguard is provided against the suppression, 
destruction and fraudulent alteration of title-deeds. 


1 See 8 Cal. 597. 
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We may also mention the previous Indian laws dealing with the 
subjects to which the Stamp Act and the Registration Act respec- 
tively relate. The old Regulations and Acts as to court-fees 1 art* now 
mere matters of curiosity 2 , lhit. it is often necessary to ascertain 
whether an ancient document lias been duly stamped, or whether a 
conveyance executed between 1793 and 1877 has been duly registered. 


For these purposes 

the following lists may be useful. 

1 . Repealed 

Enactments relatinu to Stamps. 

(<f) In Bengal. 

Repealed by 

Reg. VI of 1797, secs. 16, 21 

... Act XXIX of 1 87 I. 

Reg. VII of 1800 


... Regs. I and XXIII of 1814. 

Reg. XII T of 1S06 . 


Regs. I of 1814, X of 1829. 

Reg. VIII of 1807 . 


.. Reg. I of 1814. 

Reg. VI I of 1809 


... Ditto. 

Reg. XII of 1812 


. . . Ditto. 

Reg. XVI of 1 Si 3 . 


... Ditto. 

Reg. I of 1814 


... Reg. X of 1829. 

Reg. XXVI of 1 Si 4. 


Act X IT of 1873. 

Reg. XVI of 1824 . 


... Reg. X of 1829. 

Reg. XI T of 1826 (Calcutta) 

... Act XXXVI of i860. 

Reg. X of 1829 


Ditto. 

Act XIX of 1858 . 


Act XVI II of 1869. 

Act XLI of 1 858 

(b) In 

Ditto. 

the Madras Presidency. 

Reg. VIII of 1808 . 


... Regs. XIII of 1816 and IT of 1817. 

Reg. II of 1813 


... Reg. XI I r of 1816. 

Reg. XIII of 1816 . 

. . 

... Act XXXVI of i860. 

Reg. II of 1825 

('•) In 

Act VII of 1870 and Mad. Act II 
1869. 

the Bombay Presidency. 

Reg. XIV of 1815 


... Reg. I of 1827. 

Reg. XVIII of 1827. 


... Act XXXVI of i860. 

Reg. XIV of 1831 . 


Ditto. 

1 1 No institution fee has ever been fees were converted into stamp dut:< 


of 


paid in the Supreme Court, nor, under 
the original system of Lord Corn- 
wallis, was there any such fee in the 
courts of the Company. The State 
defrayed the expense of all the judicial 
establishments. An institution fee, in 
the case of civil suits, was established 
by [Ben.] Regulation XXXVIII of 
1795, not as a source of revenue, but, 
as appears from the preamble to the 
regulation, for the purpose of pre- 
venting vexatious litigation. By 
[Ben.] Reg. VI of 1 797 the institution 


the preamble there assigns the same 
object; but adds also that of increas- 
ing the public revenue. The last pur- 
pose is the onlyone mentioned in [Ben.] 
Reg. I of 1814, which further regu- 
lates these payments* ( First Report 
of Commissioners appointed to con - 
sider thPreform of the judicial estab- 
lishments , etc. of India y 1856, p. 22). 

2 Many of them are enumerated in 
the third schedule (now repealed) to 
Act VII of 1870. The first was Ben. 
Reg. XXXVIII of 1795. 


Former 
laws re- 
lating to 
stamps and 
registra- 
tion. 
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(d) Throughout British Indio. 

Act XIV of 1840, sec. 8 

Act IX of 1872. 

Act IX of 1842 

Act IV of 1882 (in certain territories 

Act XV of 1859, sec. ,37 .... 

Act XVIII of 1869. 

Act XXXVI of i860 

Act X of 1862. 

Act XL of i860 

Ditto. 

Act LI of i860 

Ditto. 

Act X of 1862 

Act VII of 1870. 

Act XVIII of 1865 

Ditto. 

Act XXVI of 1867 

Act X of 1 877. 

Act XVIII of 1869 ••• 

Act I of 1879. 

II. Repealed Enactments 

RELATING TO REGISTRATION. 

(a) in 

Bengal. 

Repealed by 

Reg. XXXVI of 1793 

Act XVI of 1864. 

Reg. XXVIII of 1795 (Benares) ... 

Ditto. 

Reg. XVII of 1803 (ceded provinces) 

Ditto. 

Reg. VIII of 1805 (conquered and 
ceded provinces), s. 17. 

Act XIX of 1873. 

Reg. XII of 1805 (Kat«ik), sec. 32 

Act XVI of 1864. 

Reg. XX of 1812 

Ditto. 

Reg. TV of 1824* 

Ditto. 

Reg. VII of 1832, sec. 4 

Act VI of 187T. 

Act XI of 185 1 

Act XV 1 of 1 864. 

(h) In the Madras Presidency. 

Reg. XVII of 1802 

Act XVI of 1864. 

Reg. XI of 1831 

Ditto. 

(r) In the Bonding Presidency. 

Reg. I X of 1827 

Act XVI of 1864. 

Reg, XIII of 182S 

Ditto. 

(//) Throughout British India. 

Act XXX of 1838 

Act XVI of 1864. 

Act I of 1843 

Ditto. 

Act XIX of 1843 

Ditto. 

Act IV of 1845 

Ditto. 

Act XVIII of 1847 ... 

Ditto. 

Act XXIX of 1856 

Ditto. 

Act III of 1859, secs. 9 and 10 

Ditto. 

Act XVI of 1864 

Act XX of 1 866. 

Act IX of 1865 

Ditto. 

Act XX of 1866 

Act VIII of 1871. 

Act VIII of 1871 

Act TIT of 1877 
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Passed by the Governor General of India in Council. 

( lieceived the assent of the Governor General on the nth March 1870.) 


THE COURT FEES ACT, 1870. 

[As Amended by Acts XX of 1870, XV of 1872, XIII of 1875, 
V OF 1881, AND XVIII OF 1SS4.] 


CHAPTER I. 

PRELIMINARY. 

1. This Act may be called ‘ The Court Fees Act, 1870 : ’ 

It extends to the whole of British India 1 ; 

And it shall come into force on the first day of April 1870. 

2. [liejmiled by Act X IV of 1 8 7 o. J 


CHAPTER II. 


FEES IN THE HIGH COURTS AND IN THE COURTS OF SMALL 
CAUSES AT THE PRESIDENCY TOWNS. 

3. The foes payable for the time being to the clerks and officers 
(other than the sheriffs and attorneys) of the High Courts established 


by Letters Patent, by virtue of 
24th & 25th of Victoria, chapter 

1 Except the G;iro Hills District, the 
Kh.-isl and Jaintki Hills District and 
the Nilg.i Hills District, Gazette of 
India, 26 April, 1884, Pt. I. p. 164; 
and a a to the SautAl Parganas sec 
Keg. Ill of 1872, sec. S. Outside 
British India the whole Act (except 
chapters I and II and ached. Ill) 
is in force in the H aidant bad As- 


the power conferred by Statute 
104, section 15, 

signed Districts and in the canton- 
ments of Sikandarabitd, Baroda {?', 
Dfsah, and those in the Central 
Indian Agency. The whole Act is in 
force in the civil and military station 
of Bangalore, the parganas in the 
KajputAna Agency under British ad- 
ministration, and the Kajputana- 
Mulwa State Railway. 
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or chargeable in each of such Courts under No. i i of the first, 
and Nos. 7, 12, 14, 16, 20 , and 21 of the second, schedule to this 
Act annexed ; 

and the fees for the time being chargeable in the Courts of in IVo- 
Small Causes at the Presidency Towns and their several offices ; *V‘ ,eI1(, y 

shall be collected in manner hereinafter appearing Cmwo 

4. No document of any of the kinds specified in the first or 
second schedule to this Act annexed, as chargeable with fees, shall document: 
be filed, exhibited, or recorded in, or shall he conceived or furnished 
by, any of the said High Courts in any ease coming before such Courts in 
Court in the exercise of its extraordinary original criminal juris- tl,oi . rext, ' M 
diction , juria- 

or in the exercise of its extraordinary original criminal juris- diction : 
diction ; 

or in the exercise of its jurisdiction as regards appeals from the in their 

judgment of two or more Judges of the said Court, or of a Division R IT‘‘ llHto 
r , , J unH - 

t'Ourt; diction: 

or in the exercise of its jurisdiction as regards appeals from the 
Courts subject to its superintendence ; 

or in the exercise of jurisdiction as a Court- of reference or revision ; A k ( 'ourta 
unless in respect of such document there be paid a fee of an °f referent 
amount not less than that indicated by either of the said schedules via ion! 
as the proper fee for such document. 


6. When any difference arises between the officer whose duly Procedure 
it is to see that any fee is paid under this chapter and any suitor \ r ! CHHe ol 
or attorney, as to the necessity of paying a fee or the* amount ftH to ne- 
thereof, the question shall, when the difference arises in any of the 
said High Courts, be referred to the taxing-officer, whose decision f c !^ >Unt ° 
thereon shall he final, except when the question is, in his opinion, 
one of general importance, in which case he shall refer it to the 
final decision of the Chief Just ice of such High Court, or of such 
Judge of the High Court as the Chief Justice shall appoint cither 
generally or specially in this behalf. 

When any such difference arises in any of the said Courts of 
Small Causes, the question shall he referred to the Clerk of the 
Court, whose decision thereon shall he final, except when the 
question is, in his opinion, one of general importance, in which case 
he shall refer it to the final decision of the First Judge of such Court. 

The Chief Justice shall declare who shall he taxing- officer wit b in 
the meaning of the first paragraph of this section. 

1 They may he denoted by adhesive ptamp*, Onzefle *f India , 23 April, 

1K-0, Part I, p. 267. 
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in public 
offices. 


FEES IX OTHER COURTS AND IX PUBLIC OFFICES. 

Fees on 0. Except in the Courts here in lx? fore mentioned, no document of 
fileffetc^n au y ^ u ‘ kinds specified as chargeable in the first or second 
provincial schedule to this Act annexed shall he filed, exhibited or recorded in 
Courts or an y C’ourt of Justice, or shall be received or furnished by any 
public officer 1 , unless in respect of such document there be paid a 
fee of an amount not less than that indicated by either of the said 
schedules as the proper fee for such document 2 . 

Oomputn- 7. The? amount of fee payable under this Act in the suits next 

tion of fee" hereinafter mentioned shall he computed as follows: — 
payable in . , r . .. , 

certain i. 1 11 suits tor money (including suits for damages or compen- 

SU R*. sat ion, or arrears of maintenance, of annuities, or of other sums 
for money. p ava |,j ( . periodically) — according to the amount claimed: 
for main- ii. Tn suits for maintenance and annuities or other sums payable 
anJ 1110 periodically — acceording to the value of the subject-matter of the 

suit, and such value shall he deemed to be fen times the amount 
claimed to he payable for one year ,v : 

iii. In suits for moveable property other than money, where the 
subject-matter has a market-value — according to such value at the 
date of presenting the plaint : 

iv. In suits — 

(<i) for moveable property where the subject-matter has no 
market-value, as, for instance, in the case of documents relating to 


annuities : 


for other 
moveable 
property 
having a 
limrket- 
vahio : 
for move- 


able pro- 
perty of no 

value : (ft) to enforce the right to share in any property on the ground 

to enforce a that it is joint family property, 

rjtfht to > a £ 0 0 ],trtin a declaratory decree or order, where consequential 

share in ' . ‘ 1 

joint family relief is prayed \ 

property. (</) to obtain an injunction, 

for a tied ar- , ,\ f m * a right to some benefit (not herein otherwise provided for) 
atory x \ ‘ , . , v 1 1 

decree and to arise out ot land, and 

( f) for accounts — 

according to the amount at which t lie relief sought is valued in 


consequen- 
tial relief : 


for an in- 
junction : 
for ease- 
ments : 
for ac- 
counts : 


the plaint or memorandum of appeal \ 


1 u Cal. 542. 

3 10 Rom. 610: 2 N. \V. F, 41 8. 

3 8 Mad. 384. 

4 2 Rom. 219: 10 Rom. 60 : 2 All. 

720 and 869: 4 All. 320: 5 All. 331 : 
19 Suth. Civ. K. iS ; 10 Cal. 3S0. 


Whore no consequential relief is praved 
see soiled. II, no. 17, cl. (iii). 

■' 10 Cal. 599. The plaintiff is free 
to fix the amount, but he is subject 
to the provisions of see. 1 1 infra, 9 
Rom. 2 2 . 
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In all such suits the plaintiff shall state the amount at which he for posses- 
values the relief sought, and the provisions of the ('ode of Civil J !,onoflRml / 

1 liouHOH and 

Procedure, section 31 *, shall apply as if, for the word 'claim/ the garden**: 

words ‘ relief sought ’ were substituted 2 . 

v. In suits for the possession of land, houses, and gardens — 
according to the value of the subject-matter ; and such value shall 
he denned to be - 

where the subject-matter is land, and — - 

(a) where the land forms an entire estate, or a definite share of 
an estate, paying annual revenue to Government \ 

or forms part of such an estate and is recorded in the Collector’s 
register as separately assessed with such revenue, 
and such revenue is permanently settled — 
ten times the revenue so payable: 

(l>) where the land forms an entire estate or n definite share of 
an estate, paying annual revenue to Government, or forms part of 
such estate and is recorded as aforesaid; 

and such revenue is settled, lmt not permanently — 
five times the revenue so payable: 

(r) where t lie land pays no such revenue, or has been partially 
exempted from such payment, or is charged with any fixed pay- 
ment in lieu of such revenue, 

and nett profits have arisen from the land during the year next, 
before the date of presenting the plaint- 
fifteen times such nett profits: 

hut where no such nett profits have arisen therefrom — the 
amount at which the Court shall estimate the land with reference 
to the value of similar land in the neighbourhood : 

{(/.) where the land forms part of an estate paying revenue to 
Government, hut is not a definite share of such estate and is not 
separately assessed as above-mentioned — the market-value of the 
land : 

Provided 4 that, in the territories subject to the Governor of Provino n* 
Bombay in Council, the value of tie* land shall he deemed to he — 

(1) where the land is held on settlement for a period not dcncy. 
exceeding thirty years and pays the full assessment to Government 

—a sum equal to five times the survey-assessment ; 

(2) where the land is held on permanent settlement, or on a 
settlement for anypeiiod exceeding thirty years, and pays the 

1 Now tee Act XIV of 1 882, sec. 54, * 8 Cal. 197. 

supra, p. 497. * An to the object of thin proviso, 

3 See infra, the Suits Valuation Act, nee 11 I2om. 541. 

1887, boo. 41. 
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for houses 
anti gar- 
dens : 
to enforce 
a right of 
pre-emp- 
tion : 


full assessment to Government — a sum equal to ten times the 
survey-assessment ; and 

(3) where the whole or any part of the annual survey-assess- 
ment is remitted —a sum computed under paragraph (1) or 
paragraph (2) of this proviso, as the case may be, in adition to ten 
times the assessment, or the portion of assessment, so remitted : 

Explanation . — The word ‘estate,’ as used in this paragraph, 
moans any land subject to the payment of revenue, for which the 
proprietor or a farmer or ryot shall have executed a separate 
engagement to Government, or which, in the absence of such engage- 
ment, shall have been separately assessed with revenue. 

(e) Where the subject-matter is a house or garden — according to 
the market-value of the house or garden 1 * : 

vi. Tn suits to enforce a right of pre-emption according to t lie 
value (computed in accordance with paragraph v of this section) of 
the land, house, or garden in respect of which the right is claimed 1 : 

f . . . vii. In suits for the interest of an assignee of land-revenue — - 

for interest < > n 

of assignee fifteen times his nett profits as such for the year next before the 
of land- dj^e of present ing the plaint : 

revenue : .. 1 . „ 

to net aside V1U * In suits to set aside an attachment of land", or ot an 

an attach- interest in land or revenue according to the amount for which the 
meat. land or interest was attached : 

Provided that, where such amount exceeds the value of the land 
or interest, the amount of fee shall he computed as if the suit were 
for the possession of such land or interest 3 : 

ix. In suitsTigainst a mortgagee for the recovery of the property 
mortgaged, 

and in suits by a mortgagee to foreclose the mortgage, 
or, where the mortgage is made by conditional sale, to have the 
sale declared absolute - 

according to the principal money 4 expressed to be secured by 
the instrument of mortgage : 
for specific x. In suits for specific performance — 

perform- (,j\ () f a contract of sale — according to the amount of the con- 
anee. ' ' . 

sulcration : 


to redeem : 


to fore- 
close : 


1 6 All. 488. See infra, the Suits 
Valuation Act, see*. 3 and 9. 

,J This does not include a house, 
4 Horn. 515. 

3 ‘The meaning of clause viii. evi- 
dently is that a person suing to set 
aside an attachment on land shall in 

no case be called upon to pay a higher 
fee than he would have to pay if he 


were suing for possession of the land,’ 
1 Horn. 352. 

* See 6 Bom. 324 'suit against mort- 
gagee to recover portion of mortgaged 
property : 10 Bom. 41 (separate me- 
moranda of appeal in redemption suit) : 
8 All. 438 v right to redeem of some 
of the mortgagors bought by mort- 
gagee). 
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(f>) of a contract of mortgage-— according to t lie amount agreed 
to be secured : 

(c) of a contract of Raise according to the aggregate amount of 
the tine or premium (if any) and of the rent agreed to be paid 
during the first- year of the term : 

(</) of an award — according to tin* amount or value of the 
property in dispute : 

xi. In tin* following suits between landlord and tenant : — 

(a) for the delivery by a tenant of tin* counterpart, of a lease, 

(ft) to enhance tin* rent of a tenant having a right of occupancy, 
(c) for the delivery by a landlord of a lease, 

(</) to contest a notice of ejectment V 

(/’) to recover the occupancy of land from which a tenant has 
been illegally ejected by the landlord, and 
(/) for abatement of rent 

according to the amount of the rent of the land to which tin* 
suit refers, payable for the year next before the date of representing 
the plaint. 

8. The amount of fee payable under this Act on a memorandum 
of appeal against an order relating to compensation under any 
Act for the time being in force for tin* acquisition of land for public, 
purposes shall be computed according to the difference hot ween the 
amount awarded and the amount claimed by tla* appellant. 

9. If the Court sees reason to think that the annual nett profits 
or the market-value of any such land, house, or garden as is men- 
tioned in section 7« paragraphs v and vi, have or lias been wrongly 
estimated 1 * 3 , the Court- may, for the purpose of computing the tee 
payable* in any suit therein mentioned, issue a commission to any 
proper person directing him to make such local or other investiga- 
tion as may be necessary, and to report thereon to the Court. 

10. i. If in the result of any investigation the Couit, finds that 
the nett profits or market-value have or 1ms been wrongly 
estimated, the Court, if the estimation has been excessive, may 
in its discretion refund the excess paid as midi fee : but if tin* 
estimation has been insufficient, the Court shall require the plaintiff 

1 See infra, the Suita Valuation channel*. 

Act, secs. 3 and 9. 3 This section is framed so an to 

* Act IX of 1870. also perhaps the discourage as much as possible local 
local Acts providing for compulsory investigations for the purpose of vain- 
acquisition of land for roads, bridges, ing suits. The Court must in each 
forests, embankments, drainage, salt- case determine whether the investign- 
works, the establishment of a cum- tion is necessary or expedient, 
toms-line, and making navigable 


between 
landlord 
and tenant, 


Memoran- 
dum of 
appeal 
against 
order iih to 
eoinpensa- 
tion. 

Rower to 
ascertain 
nett profits 
or market- 
val lie. 


Pr< weduro 

where nett 

profits or 

market- 

value 

wrongly 

estimated. 
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Procedure 
in suits for 
mesne 
profits or 
account 
when 

amount de- 
creed ex- 
ceeds 
amount 
claimed. 


Beoision o! 
questions 
as to valu- 
ations. 


to pay so much additional fee as would have been payable had the 
said market -value or nett profits been rightly estimated : 

ii. In such case the suit shall be stayed until the additional 
fee is paid. If the additional fee is not paid within such time as 
the Court shall fix, the suit shall be dismissed 1 : 

iii. Section i8o 2 of the Code of Civil Procedure shall be con- 
strued as if the words ‘the market-value of any property or * were 
inserted after the word 4 * * ascertaining,’ and as if the words ‘or 
annual nett profits’ were inserted after the word ‘damages.’ 

11. In suits for mesne profits 3 or for immoveable property and 
mesne profits, or for an account, if the profits or amount decreed 
are or is in excess of profits claimed or the amount at which the 
plaintiff valued the relief sought, the decree shall not he executed 
until the difference between the fee actually paid and the fee 
which would have been payable bad the suits comprised the whole 
of the profits or amount so decreed shall have been paid to the 
proper officer 4 . 

AVliero the amount of mesne profits is left to be ascertained in 
the course of the execution of the decree, if tin* profits so ascer- 
tained exceed the profits claimed, the further execution of the 
decree shall be stayed until the difference between the fee actually 
paid and the fee which would have heen-pavable had the suit com- 
prised the whole of the profits so ascertained is paid. If the 
additional fee is not paid within such time as the Court shall fix, 
the suit shall be dismissed \ 

r 12. i. livery question relating to valuation for the purpose of 
determining the amount of any fee chargeable under this chapter 
on a plaint or memorandum of appeal, shall be decided by the 
Court in which such plaint or memorandum, as the case may be, 
is filed, and such decision shall be final as between the parties to 
the suit 7 : 

ii. But whenever any such suit comes before a (’curt of appeal, 
reference or revision, if such Court considers that the said question 
has been wrongly decided, to the detriment of the revenue*, it 


1 nt any stage at which the error 
may ho detected, 2 Mad. 30S. Such 

dismissal is a penalty, ami cannot 
njicmte as rrs Jmficata, 8 All. 28 2, per 

Mahimid J. 

* See sec. 39 -J of the present Code, 

supra, p. 624. 

, i.e. the |vartsof the suits inquestion 

relating to mesne profits, 12 Bom. 98. 


* 2 All. 682. 

■' ij Bom. H. C. 22 7. 
f T>efore the disposal of the cA«e, 
7 All. 52S. 

T 2 Bom. 145 : 9 Bom. 355. But 
the decision may be revised by the 
High Court, 10 Bom. 610. 

Where the Court of first instance 
wrongly decides to the detriment of 
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shall require the party l»v whom such fee has been paid to pay so 
much additional fee as would have been payable had the question 
been rightly decided, and the provisions of section 10, paragraph 
ii, shall apply 1 . 

13. If an appeal or plaint, which has been rejected by the Refund of 

lower Court on nnv of the grounds mentioned in tin* Code of ! ,4| id ° n 
. * . . . iiHMnoran- 

Civil Procedure, is ordered to he received, or if a suit is re- ( p m , ( >f H j,. 
manded in appeal, on any of the grounds mentioned in section I ,c, d- 
5C2 of the same Code, for a second decision by tin* lower Court, 
the Appellate Court shall grant to the appellant a certificate, 
authorizing him to receive back from the Collector tin- full amount 
of fee paid on the memorandum of appeal : 

Provided that, if, in the east* of a remand in appeal, the order 
of remand shall not cover the whole of the subject matter of the 
suit, the certificate so granted shall not authorize the appellant to 
receive hack more than so much fee as would have been originally 
payable on the part or parts of such subject-matter in respect, 
whereof tin* suit has been remanded. 

14. Where an application for a review of judgment is presented Refund of 
on or alter the ninetieth day from the date of the decree, the Court, t«je «»n ;ij»- 
unless the delay was caused by the applicant’s laches, may, in its f or review 
discretion, grant him a certificate authorizing him to receive bark °f j u,1 K- 
trom the Collector so much of the fee paid on tin* application as 
exceeds the fee which would have been payable 2 had it been pre- 
sented before such day 

15. Where an application for a review of judgment is admitted, Refund 

and where, on the rehearing, the Court reverses or- modifies its former 

’ r> < uurt re- 

de cision on the ground of mistake in law or fact, the applicant versus nr 

shall be entitled to a certificate from the Court authorizing him to modifies it* 

former de- 

rcceive hack from the Collector so much of tin* fee paid on the on 

application 4 as exceeds the fee payable on any other application to grymd of 
such Court under the second schedule to this Act, No. r, clause 
(b) or clause (</). 


the subject only, but to the advantage 
of the revenue, there in no appeal. 
Perhaps the lens said ax to the equity 
of such an enactment the better, 
2 Rom. 2 24. 

1 7 Pal. 34S. An appellate court, 
in deciding the fee payable on a me- 
morandum of appeal, is not bound by 
the decision of the court of first in- 


stance ax to the stamp on the plaint, 
6 Rom. 7,02. 

2 See soiled, f, no*. 4 and 5, infra. 

* 9 Mad. 17,4; but see 9 < is. R. 
479, where the ninetieth day fell 
during the vacation when the Court 
was cloned. In the Panjab »ee Act 
XVJ 1 1 of 1RS4, n. 72. 

* As amende<l by Act XX of iX? o. 
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Additional 
foe where 
rex pendent 
takes ob- 
jection to 
imappenled 
part of 
decree. 


Multifari- 
ous suits. 


Written 
examina- 
tions of 
complain 
ants. 


Exemption 
of certain 
documents. 


Hut nothing in the former part of this section shall entitle the 
applicant to such certificate where the reversal or modification is 
due, wholly or in part, to fresh evidence which might have been 
produced at the original hearing. 

10 . When any appeal is presented to a Civil Court, not against the 
whole of a decision, hut only against so much thereof as relates to 
a portion of the subject-matter of the suit, and, on the hearing of 
such appeal, the respondent takes, under section 56 r of the Code 
of Civil Procedure, an objection to any part of the said decision 
other than the part appealed against, the Court shall not hear 
such objection until the respondent shall have paid the additional 
fee which would have been payable bad the appeal comprised the 
part of the decision so objected to \ 

17 . Where a suit embraces tw r o or more distinct subjects 1 2 , the 
plaint or memorandum of appeal shall be chargeable with the 
aggregate amount of the fees to which the plaints or memoranda 
of appeal in suits embracing separately each of such subjects would 
be liable under this Act :i . 

Nothing in the former part of this section shall he deemed 
to affect the power conferred by the Code of Civil Procedure, 
section 45, paragraph 2. 

18 . When the first or only examination of a person who com- 
plains of the offence of wrongful confinement, or of wrongful 
restraint, or of any offence other than an offence for which police 
officers may arrest without a warrant, and who has not already 
presented a petition on which a fee has been levied under this Act, 
is reduced to writing under the provisions of tlu? Code of Criminal 
Procedure, the complainant shall pay a fee of eight annas, unless 
the Court- thinks fit to remit such payment. 

19 . Nothing contained in this Act shall render the following 
documents chargeable with any fee — 

i. Power-of-attorney to institute or defend a suit when executed 
by an officer, warrant-officer, non-commissioned officer or private 
of Her Majesty’s army not in civil employment. 


1 This sort i i»n relates only to that 
class of cases in which a party losing 
substantially a portion of his claim is 
precluded from re-agitating ami re- 
asserting that portion before the ap- 
pellate court without paying the 

proper fee, t5 Suth. Civ. U. 511, per 


Paul J. 

* distinct and separate causes of 
action, 1 All. 552 : 2 All. 676, 68 2 : 
3 All. 1 31 : 9 All. 252. 

3 But see the proviso in ached. I, 
art. I. 
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ii. Declarations mentioned in section 1 18 and section 164 1 of tin* 
( ode of Civil Procedure. 

iii. Written statements called for l>y the Court after the first 
hearing «>f a suit 2 . 

iv. Plaint presented to a military Court of Requests ' and petition 
for execution of a decree* of such Court. 

v. Plaints in suits tried by Village Munsifs 4 in the Presidency of 
Fort 5 St- George. 

vi. Plaints and processes in suits before District Panchayats in 
tin* same Presidency. 

vi i. Plaints in suits before Collectors under Madras Peculation 
XJI of 1816. 

viii. Probate of a will, letters of administration, and certificate 
mentioned in the first schedule to this Act annexed, No. 1 2, 
where the amount or value of the property in respect of which the 
probate or letters or certificate shall be granted does not exceed 
one thousand rupees. 

ix. Application or petition to a Collector or other officer making 
a settlement of land-revenue, or to a Board of Revenue, or a Com- 
missioner of Revenue, relating to matters connected with the 
assessment of land or the ascertainment of lights thereto or 
interests therein, if presented previous to the final confirmation 
of such settlement. 

x. Application relating <0 a supply for irrigation of water be- 
longing to Government. 

xi. Application for leave to extend cultivation, or to relinquish 
land, when presented to an officer of land-revenue by a person 
bolding, under direct engagement with Government, laud of which 
the revenue is settled but not permanently. 

xii. Application for service of notice of relinquishment of land or 
of enhancement of rent. 

xiii. Written authority to an agent to distrain. 

xiv. First application (oilier than a petition containing a 
criminal charge or information) for the summons of a witness or 
other person to attend either to give evidence or to produce a 
document, or in respect of the production or filing of an exhibit 
not being an affidavit made for the immediate purpose of being 
produced in court. 

xv. Bail-bonds in criminal cases, recognizances to prosecute or give 
evidence, and recognizances for personal appearance or otherwise. 

1 These sections have not been re- 3 See Act \ III of 1887 and 44 & 
enacted by the present Code. 45 Vic. c. 58, ». 148. 

3 5 Born. 400. * See Mad. Keg. IV of 1816. 
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xvi. Petition, application, charge, or information respecting any 
offence, when presented, made or laid to or before a Police officer, 
or to or before the Heads of Villages 1 or the Village Police 2 in the 
territories respectively subject to the Governors in Council of 
Madi •as and Bombay. 

xvii. Petition by a prisoner, or other person in duress or under 
restraint of any Court or its officers 3 . 

xviii. Complaint of a public servant (as defined in the Indian 
Penal Code 4 ), a municipal officer, or an officer or servant of a 
Hail way Company. 

xix. Application for permission to cut timber in Government 
forests, or otherwise relating to such forests. 

xx. Application for the payment of money due by Government 
to the applicant. 

xxi. Petition of appeal against the chaukidari assessment under 
Act No. XX of 1856, or against any municipal tax. 

xxii. Applications for compensation under any law for the time 
being in force relating to the acquisition of property for public 
purposes \ 

xxiii. Petitions presented to the Special Commissioner appointed 
under Bengal Act No. II of 1869 (to ascertain, reyuhitc, and record 
certain tenures in ('hut? a Xaypur). 

xxiv. Petitions under the Indian Christian Marriage Act, 1872, 
sections 45 and 48 


CHAPTER III A 7 . 


PROBATES, LETTERS OF ADMINISTRATION AND CERTIFICATES 
O F A DM I NI STRATI ON. 


Relief 
where too 
high a 
court-fee 
has been 
paid. 


19 A. Where any person on applying for a probate of a will or 
letters of administration has estimated the property of the de- 
ceased to be of greater value than the same has afterwards proved 
to be, and has consequently paid too high a court-fee thereon, if 
within six months after the true value of the property has been as- 
certained, such person produces the probate or letters to the Chief 
Controlling Revenue Authority of the Province in which the 
p Aba to or letters has or have been granted, 


1 Mad. Regs. XI of 1816 and IV of 
1821, sec. 6. 

a Rom. Act VIII of 1867, secs. 14, 
15, 16. 

10 Cal. 61. 

4 Supra, vol. I. pp. 95-97. 

3 See above, p. 1017, note 2 . 


6 See Act XV of 1872, sec. 2. 

7 This chapter, founded on 48 Geo. 
Ill, c. 1 49, sec. 35, and 55 Geo. Ill, 
e. 184, secs. 40, 41, 42, 43, 51, was 
inserted in the Court Fees Act by Act 
XIII of 1875, sec. 6. 
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ami delivers to such Authority a particular inventory and 
valuation of the property of the deceased, verified by affidavit or 
affirmation, 

and if such Authority is satisfied that a greater fee was paid on 
the probate or letters than the law required, 
the said Authority may — 

(a) cancel the stamp on the probate or letters, if such stamp has 
not been already cancelled ; 

(l>) substitute another stamp for denoting the court-fee which 
should have been paid thereon; and 

(c) make an allowance for the difference between them as in the 
case of spoiled stamps, or repay the same in money, at his 
discretion \ 

19 B. Whenever it is proved to the satisfaction of such Authority Relief 
that ail executor or administrator has paid debts due from the ^J^ c t | u0 
deceased to such an amount as, being deducted out of the amount f rom a ,] c 
of value of the estate, reduces the same to a sum which, if it had ceased 
been the whole gross amount or value of the estate, would have j )C0I 
occasioned a less court-fee to be paid on the probate or letters of paid out u 
administration granted in respect of such estate than has been llh cstlitc 
actually paid thereon under this Act, 

such Authority may return the difference, provided the same 
be claimed within three years after the date of such probate 
or letters. 

But when, by reason of any legal proceeding, the debts due from 
tlie deceased have not been ascertained and paid, or bis effects have 
not been recovered and made available, and in consequence thereof 
the executor or administrator is prevented from claiming the 
return of such difference within the said term of three years, the 
said Authority may allow such further time for making the claim 
as may appear to be reasonable under the circumstances 

19 c. Whenever such 3 a grant of probate or letters of adminis- Reliefm 
tration has been or is made in respect of the whole of the property B(3Vem i 
belonging to an estate, and the full fee chargeable under this Act grants, 
lias been or is paid thereon, no fee shall he chargeable under the 
same Act when a like grant is made in respect of the whole or any 
part of the same property belonging to, the same estate ; 

Whenever such a grant has been or is made in respect of any 
property forming part of an estate, the amount of fees then 
actually paid under this Act Hhall be deducted when a like grant is 

1 From 55 Geo. Ill, c. 184, sec. 40. 2 The insertion of thin word in a 

* From 55 Geo. Ill, c. 184, f»ec. 51. clerical or typographical error. 
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made in respect of property belonging to the same estate, identical 

with or including the property to which the former grant relates 1 . 

Probates 19 d. The probate of the will, or the letters of administration of 

valuTas ^ 1C e ^ ec ^ s J an y person deceased heretofore or hereafter granted 

to trust- shall be deemed valid and available by his executors or administra- 

property £ ors f or reC0 vering, transferring, or assigning any moveable or 
though not ° ° 

covered by immoveable property whereof or wliereto the deceased was pos- 
C<>urt-fee. H( . sse j or entitled, either wholly or partially as a trustee, notwith- 
standing the amount or value of such property is not included in 
the amount or value of the estate in respect of which a court-fee 
was paid on such probate or letters of administration 2 . 

Provision 19 K. Where any person on applying for probate or letters of 

for case administration lias estimated the estate of the deceased to be of less 
where too 

Iowa value than the same has afterwards proved to he, and lias in conse- 

court-feo quence paid too low a court-fee thereon, the Chief Controlling 

lias been 1 . . T . . . . . . 

paid on lvevcnuc Authority ot the Province m which the probate or 

probates, letters has or have been granted, may, on the value of the estate of 

the deceased being verified by affidavit or affirmation, cause the 

probate or letters of administration to be duly stamped on payment 

of the full court-lee which ought to have been originally paid 

thereon in respect- of such value and of the further penalty, 

if f^ie probate or letters is or are produced within one year 

from the date of the grant, of five times, or if it or they is or are 

produced after one year from such date, of twenty times, such 

proper court-fee, without any deduction of the court- fee originally 

paid on such probate or letters; 

Provided that, if the application he made within six months after 
the ascertainment of the true value of the estate and the discovery 
that too low a court-fee was at first paid on the probate or letters, 
and if the said Authority is satisfied that such fee was paid in con- 
sequence of a mistake or of its not being known at the time that 
some particular part of the estate belonged to the deceased, and 
without any intention of fraud or to delay the payment of the 
proper court-fee, the said Authority may remit the said penalty, 
and cause the probate or letters to be duly stamped on payment 
only of the sum wanting to make up the fee which should have 
been at first paid thereon 3 . 

Ailminis- 19 v. In case of letters of administration on which too low a 

trator to cour t-fee lias been paid at first, the said Authoritv shall not cause 
give proper 1 ’ 

1 See Financial Department Xofci- 1 4S Geo. Ill, c. 149, see. 35. 

tication Xo. 3623, Gazette of India , 3 55 Geo. Ill, c. 184, sec. 41. 

25 April, 1S74, p. 264. 
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the same to be duly stamped in manner aforesaid until the security 
Administrator has given such security to the Court by which the l ,efore 
letters of administration have been granted as ought by law to Itamiwd 
have been given on the granting thereof in ease the full value of under 
the estate of the deceased had been then ascertained \ tiCC ' K ' 

19 G. W here too low a Court-fee has been paid on any probate Executors 
or letters of administration in consequence of any mistake, or of its ^tc. not 
not being known at the time that some particular part of the I’ourtTce^ 
estate belonged to the deceased, if any executor or administrator 011 re- 
acting under such probate or letters does not, within six months lvitliin°Mix 
alter the first day of April 1875, or alter the discovery of the mis- montliH 
take or of any effects not known at the time to have belonged hi 
the deceased, apply to the said Authority and pay what is wanting underpay, 
to make up the Court-fee which ought to have been paid at first on ment - 
such probate* or letters, he shall forfeit the sum of one thousand 
rupees and also a further sum at the rate of ten rupees per cent, on 
the amount of the sum wanting to make up the proper Court-fee 

19 n. The provisions of sections 19 a to 19 c (both inclusive) Sees, 
shall, mutatis mutandis , apply to certificates granted under Act A to 
No. XL of 1858 ( for makiny better provision fur the can* of the pjija to 
■persons and propart if of Minors in the, Presidency of Fort William certificate* 

1 1( P* nyal) or Act XX of 1864 (for rnaktny batter provision fur the. x'/^f ^858 
vara of the parsons and property oj J floors m the Presidency of ami XX 
Bombay) and to the holders of ' Midi cert ilitiiU’s. of ,sr M . 


(II A I'T KH IV. 


PitOCJ.SS i'KKS. 


20 . The High Court * shall, as soon as may be, make rules as to Rule* an 
the following matters ; — to COHtM 

i. the fees chargeable for serving and executing processes issued l jroceSM 
by such Court in its appellate jurisdiction, and by the other Civil 

and Revenue 1 2 3 4 Courts established within the local limits of such 
jurisdiction : 

ii. the fees chargeable for serving and executing processes issued 
by the Criminal Courts established within such limits in the case 
of offences other than offences for which police officers may arrest 
without a warrant ; and 


1 55 Geo. Ill, c. 184, tec. 42. 

2 55 Geo. Ill, c. 187, sec. 43. 

3 See also in Bombay, Act XIV of 
1 869, sec. 42, and in Burma, Act XVI I 
of 1875, gees. 68, 74, and Hag. VIII 


of 1886, «ec. 88 (2) (a . 

* In the Hanjdb, the words ‘and 
Revenue’ are repealed by Act XVII 
of 1887. 


vnr 
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THU FIRST APPENDIX. 


Confirma- 
tion and 
publica- 
tion of 
rules. 


Tables of 

process- 

fees. 


Number of 
peons in 
District 
and subor- 
dinate 
Courts. 


Number ol 

peons in 

provincial 

Small 

Cause 

Courts. 

Number ol 
peons in 
lie venue 
Courts. 


Process 
served 
under this 
chapter to 
be held 
process 
under 
Civil Pro- 
cedure 
Code. 


iii. the remuneration of the peons and all other persons employed 
by leave of a Court in the service or execution of processes. 

The High Court may from time to time alter and add to the 
rules so made. 

All such rules, alterations, and additions shall, after being con- 
firmed by the Local Government, and sanctioned by the Governor 
General of India in Council, he published in the local official 
Gazette \ and shall thereupon have the force of law. 

Until such rules shall be so made and published, the fees now 
leviable for serving and executing processes shall continue to be 
levied, and shall be deemed to be fees leviable under this Act. 

21. A table in the English and vernacular languages, showing 
the fees chargeable for such service and execution, shall be exposed 
to view in a conspicuous part of each Court. 

22. Subject to rules to be made by the High Court and approved by 
the Local Government and the Governor General of India in Council, 

every District Judge and every Magistrate of a District shall fix, 
and may from time to time alter, the number of peons necessary to 
he employed for the service and execution of processes issued out of 
his Court and each of the Courts subordinate thereto, 
f and for the purposes of this section, every Court of Small Causes 
established under Act No. XI of 1 865 (to consolidate and amend the 
law relating to Courts of Small Causes beyond the local limits of the 
ordinary original civil jurisdiction of the liiyh C oiirts of Judicature) 
shall he deemed to he subordinate to the Court of the District Judge ". 

F 23. Subject to rules to be framed by the Chief Controlling 
Revenue Authority and approved by the Local Government and 
Governor General of India in Council, every officer performing the 
functions of a Collector of a District shall fix, and may from time 
to time alter, the number of peons necessary to he employed for 
the service and execution of piocesses issued out of his Court or the 
Courts subordinate to him \ 

24. Every process served or executed under this chapter shall 
he held to he a process within the meaning of section 1 88 4 of the 
Code of Civil Procedure, and of section 2 5 of Act No. XXIII of 
1861 [to amend Jrf VIII of 1859). 


1 See Macphcrson’s /./\ 7 *.pp. 99,68 2 
v Madras) ; 195, 196,683 Bombay) ; 
336, 337 i Lower Provinces ; 41 9, 420 
(N. \V. Provinces) ; 456 (Panjab' ; 
489 (Oudh) ; 506 Central Provinces) ; 
5.17, 528 s British Burma). 

* To be construed as referring to the 


Provincial Small Cause Courts Act, 
1S87, see Act IX of 1887, sec * 2 > c h ,3 • 
3 In the Panj&b this section is 
repealed by Act XVII of 1887. 

‘ not re-enacted in the present Code. 
' sec. 93 of the present Code : see 
also sec. 636. 
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CHAPTER V. 


OF THE MODE OF LEVYING FEES. 


25. All foes referred to in section 3 or chargeable under this Collection 

Act shall be collected by stamps. of fees l, y 

stamps. 

26. The stamps used to denote any fee chargeable under this Act stamps to 
shall be impressed, or adhesive, or partly impressed and partly he im- 
adhesive, as the Governor General of India in Council may, by adhesive 01 
notification in the Gazette of fndta, from time to time direct 1 . 


27. The Local Government may, from time to time, make rules Rules for 

for regulating — supply, 

(a) the supply of stamps to be used under this Act, renewal’ 

(l>) the number of stamps t<> be used for denoting any fee charge- . a,,< l ^ ee I 

able under this Act, in h' 110 ' 

1 counts of 

(c) the renewal ol damaged or spoiled stamps, and stamps. 

(<l) the keeping accounts of all stamps used under this Act : 

Provided that, in the case of stamps used under section 3 in 
a High Court, such rules shall he made with the roncurrenee of 
the Chief Justice of such Court. 

All such rules shall he published in the local oflicial Gazette, and 
shall thereupon have the force of law 2 * . 


28. Xo document which ought, to hear a stamp under this Act Stumping 
shall he of any validity, unless and until it is properly stamped '. 

But if any such document is through mistake or inudvei fence tentlv re- 
reccived, filed or used in any Court or office without being properly reived, 
stamped, the presiding Judge or the head of the office, as the case 
may he, or, iu the case of a High Court, any Judge of such Court, 
may, if he thinks fit, order that such document being stamped 
accordingly 4 * * * , the same and every proceeding relative thereto shall 
be as valid as if it bad been properly stamped in the first instance. 

29. Where any such document is amended in order merely to Amended 
correct a mistake and to make it conform to the original intention document, 
of the parties, it shall not be necessary to impose a fresh stamp. 


1 See Gazette of India, 2 1 April, 

J «S>3, Part 1 , p. 1S9. 

u See Macpherton’t List*, 1884, pp. 

99, 100 Madras; ; 199, 200 (Bom- 

bay; J 337 r 33 8 Bengal) ; 432 N W. 

Provinces ; 457 (Panj.ib) ; 507 (Cen- 

tral Provinces); 528 (British Purina ; 

.? 1 


573 J'oorg); 586 (Ajmer and Mer- 
wara ; ; 646, 647 ''Assam). 

:: 2 All. 682. 

4 Put such an order cannot be pasted 
after the decision of the case to which 
the question of the payment of court 
fee* relates, 7 All. 528. 
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THE IT liS'L' APPENDIX. 


Cancella- 
tion of 
stamp. 


Repay- 
ment of 
fees paid 
on applica- 
tions to 
Criminal 
Courts. 


Amend- 
ments of 
Act VI 11 
of 1851), 
S 3 . 30S, 
,tou. 37 r, 
A 73 


30 . No document requiring a stamp under this Act shall he 
filed or acted upon in any proceeding in any Court or office until 
the stamp has been cancelled. 

Such officer as the Court or the head of the office may from time 
to time appoint shall, on receiving any such document, forthwith 
effect such cancellation by punching out the figure-head so as to 
leave the amount designated on the stamp untouched, and the part, 
removed bv panelling shall he burnt or otherwise destroyed. 


('ll APT HR VI. 


.MlMKl.i.ANKnrs. 


31 . i. Whenever an application or petition containing a com- 
plaint or charge of an offence 1 , other than an offence for which 
.Police officers may arrest without warrant, is presented to a 
Criminal Court, the Court, if it convict the accused person, shall, 
in addition to the penalty imposed upon him, order him to repay 
to the complainant tin* fee paid on such application or petition 

ii. In the case mentioned in section 18, the Court, if it convict 
the accused person, shall, in addition to the penalty imposed upon 
him, order him to repay to the complainant the fee, it any, paid 
by the latter for the examination. 

iii. When the complainant has paid fees for serving processes in 
either of the eases mentioned in the first and second paragraphs 
of this section, the Court, if it convict the accused person, shall, in 
addition to the penalty imposed upon him, order him to repay such 
fees to the complainant. 

iv. All fees ordered to la* repaid under this section may he 
recovered as if they were fines imposed hv the Court. 

32 . The Code of Civil Procedure, sections 308 and 309 s , shall 
he read as if, for the words ‘stamp-duty' and ‘stamps,’ the words 
and figures ‘fees chargeable under the Court Fees Act, 1870/ 
were substituted; section 371 4 of the same Code shall he read as 
if. for the words * a stamp of the value,’ the words * the payment 
of the fee,’ were substituted ; and section 373 5 of the same Code 
shall he read as it, for the words ‘on a stamp paper of the value/ 

‘ This does not include illegal seizure ? secs. 4 10, 41 1 »»f the present 

muI detention of cattle, S Horn. 11. C. Code. 

Cr. 22 : 7 Mad. 345. * not re-enacted in the present 

1 Such order is an integral part of Code ; but see see. 588. 
the sentence, 5 Mad. H. C. Killings. ' sec. 5S7 of the present Code, 
xwiii ; and see 8 Horn. H. C. Cr. 22 . 
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tlu* words * ami shall be ehari'cahle with the fee,’ were substit utod ; 
and as if. for the words * for tin* stamps,’ tin* words 4 tho fees,’ won* 
substituted. 


33. 'Whenever tho filing or oxhihition in a Criminal Court of a Admis*ion 

dooumont in respect- of which tho proper foo has not boon paid is, in criminal 
in the opinion of the presiding Jud^e, necessary to prevent a HMn/ients 
failure ol justice, nothing eoutaiued in section 4 or section 6 shall for which 
be deemed to prohibit such tiling or exhibition. piopti lee 

1 • IIIIH not. 

34. Tn the General Stamp Act, iSfit) \ section 4S shall be read ,K ‘ cn I’' 11 ' 1 - 
a> if, for the words and figures 1 Act No. \\\ I of t S f » 7 (/<> amend N ^ 01 
tin' hnr r>h/ti/oj to Stem]) Ihitirs),' the words and figures ‘ Tho stamp*. 
Court Fees Act, 1S70/ were snh>t it uted. 


35. The Governor General of India in Council may from time Power to 

to time, hv notification in the (,'a:eftr of India, reduet* or remit, n,, biee «»r 

. remit teen, 

in the whole or in any part of Fritisli India, all or any of the fees 

mentioned in the first and second schedules to this Aet annexed 2 * 4 , 

and may in like manner cancel or vary such order. 

30. Nothing in chapters II and V of this Aet applies to the Saving of 
commission payable to the Accountant General of the Iliph Court h'**" t«* 
at Fort William. <>r to the fees which any oflieer of a Hit'll Cnurl » ,r 1 ! i j^l, 
i> allowed to receive in addition to a fixed salary. Court. 


SCIIFDFFF 1 . 

Ad Cftlorrni jttfi. 


Xumhrr. 


Proper per. 


1 . Plaint 1 or nu inn- 
raiulum of appeal ‘ 
not < -therwi-e pro 
vided for in thi* Act' 
presented to any ( i\ il 
• >r Revenue < our* , * x 
eept tho*e mentioned 
in section 7, \ 


When the amount or value of 
tin* subject inatOT in dispute 
do< * not exceed live rupees ... Six annas. 

When aidi amount or value 
i-xeeed* five rupee*, por every 
live rupees, or part thereof, in 
excess of five rupees, up to one 
hundred rupees ... ... Six anna«. 


1 Kepealed by Aet I of 

J See a list of twenty-four notifica- 
tions under this turtion in Maepher- 

hou’h Tji.st * of pnarfutenf*. \n force >/* 
Tirift.'h India, Calcutta, I ^^4, pp- 

4 I 46, 6 Hl. 

The court fee payable on a claim 
for «et -off i« the «au:e as for a plaint, 
8 All. y/' Hut in the case of an 


application to file an award, the fee 
is that fixed for other Application*, 
10 Cal. 1 1. 

* 10 pom. 238. 

5 l 4 Suth. Civ. R. 21. 
f To ascertain the proper fee levi- 
able <>n the institution of a unit, see 
the Table annexed to thin schedule. 
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THE FI 11 ST ATTEND! X. 


Schedule 

I. 

Ad va- 
lorem fees. 


Number. 


r. Plaint tfr. 
{continued). 


j Proper Pee. 

f When such amount or value 

I exceeds one hundred rupees, 

j For every ten rupees, or part \ 

j thereof, in excess of one him- 1 

! ! dred rupees, up to one tliou- 
| sand rupees ... ... ... 

Twelve annas. 

When such amount or value , 
exceeds one tliousand rupees, 
For every one hundred rupees, 
or part thereof, in excess of 
one thousand rupees, up to 
five thousand rupees ... ... i 

Five rupees 

When such amount or value ! 
! exceeds five thousand rupees, , 
For every two hundred and 
lift}' rupees, or part thereof, in | 
excess of five thousand rupees, i 
up to ten tliousand rupees ... j 

Ten rupees. 

When such amount or value ; 
exceeds ten thousand rupees, 

! For every live hundred rupees, j 

i or part thereof, in excess of 

1 , ten thousand rupees, up to 

/ j twenty thousand rupees 

Fifteen rupees. 

I When such amount or value 
| j exceeds twenty thousand ru- 
1 pees. For every one thousand 

1 ; rupees, or part thereof, in ex- 
j cess of twenty thousand ru- 
j j pees, up to thirty thousand I 
; j rupees ... ... ... . . . j 

'Twenty rupees. 

When such amount or value i 
j exceeds thirty thousand rupees. ! 

1 1 For every two thousand ru- 
j ! pees, or part thereof, in excess 

1 of thirty thousand rupees, up 
j j to fifty thousand rupees . . . j 

Twenty rupees. 

j When such amount or value 
. | exceeds fifty thousand rupees, 
i ! For every five thousand ru- 
' j pees, «»r part thereof, in excess 

I j of fifty thousand rupees 

Twenty-five 

rupees. 

■ 

I Provided that the maximum 
j fee leviable on a plaint or 
, memorandum of appeal shall 
! j be three thousand rupees 1 . 

N 



3 All. io^. 



Tin-: corin' fffs act. 


103 1 


Xu in her. 


2. l’laint in a suit for 
possession under Act No. 
XIV 7 of 1S59 (to provide 
for the limitation of 
.suit .«), section 1 5 1 * . 

3. Petition under the ; 
Indian Registration Act, 
section 53*. 


Proper Fee. 


Sell Kin" I.K 

1. 

Ad va- 
lorem foes. 


A fee of 0110-half 
tht‘ amount pre- 
scribed in the 
foregoing scale. 


4. Application for re- 
view of judgment 3 , if 1 
presented on or after the 
ninetieth day from the 1 
date of the decree. 

3. Application for re- 
view of judgment r ‘, if 
presented before tin* 1 
ninetieth day from the ‘ 
date of the decree ! 


/ ! The fee leviable 
J j on the plaint or 

( I memorandum of 
appeal*. 


( )n<*-ha 1 f of the fee 
leviable on the 
plaint or memor- 
andum of appeal. 


(>. Copy or transla- 
tion of a judgment or J 
order not being, or"\ 
having the force of, a 
decree. j 


When such judgment or order j 
J is passed by any Civil Court) 
i other than a High Court, or by I 
; the presiding officer of any ; 

Revenue < ’ourt or Office, or by 
any otlier judicial or execu- 
tive authority 

i (a) If the amount or value of j 
the subject-matter is fifty or 
less than fifty rupees ... Four annas. 


(// if such amount or value 

exceeds fifty rupees ... Fight annas. 

When such judgment or order 
is passed by a High Court ... One rupee. 


1 Repealed (except as to the Sche- 
duled IHstricts) by the Specific Relief 
Act, I of 1887, sec. 2, supra, vol. I. 
p. 945. 

a 6 Mad. H.C. 351. The Registra- 
tion Act referred to is XX of 1866, 
which was repealed by Act VIII of 
1871, except as to agreements re- 
corded under sec. 52 of the former 
Act before 1 July, 1871. 

3 See the Civ. Proc. Code, sec. 623, 
and 4 Bom. 26. 

* i.e. (according to the Madras High 


Court) the fee which would be leviable 
on a plaint or memorandum of appeal 
seeking the additional relief sought 
by the petition of review, 7 Mad. 
II . C., Appx. I . 

5 Civ. Proc. Code, sec. 623. This 
does not include a petition for a new 
trial in a Small Cause Court, 14 Suth. 
Civ. R. 249: 7 Bom. II. C., A.C. 109. 

6 In computing this period, the time 
during which the (’ourt is closed for 
vacation cannot be excluded, 9 Mad. 
1 34 * 
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THE FIRST APPENDIX. 

*. 


Schedule 

I. 

Ad va- 
lorem fees. 


7. Copy of a decree 
or order having the 
force of a decree *. 


8. Copyofanydocu- / 

ment liable to stamp- I 
duty under the General 
Stamp Act, 1869 v , J 
when left by any party \ 
to a suit or proceeding 
in place of the original I 
withdrawn. ' 

9. Copy of any re- 
venue or judicial pro- \ 
ceeding or order not 
otherwise provided for 
by this Act, or copy 
of any account, state- 
ment, report or the 
like, taken out of any V 
Civil or Criminal or*/ 
Revenue Court or 
office, or from the 
office of any chief 
officer cliargedwiththe 
executive administra- / 
tion of a Division. 

10. Certificate of ad- , 
ministration granted 
under Act No. XL of 
1S58 (/or making 
better provision for 
the care of the persons 
and property of 
minors in the Presi- 
dency of Fort William J 
in Bengal ), or under ' 
Act No. XX of 1864 
{for making better 
provision for the care 
of the persons and 
property of minors in 
the Presidency of Bo 7 n> 
bay)*. 


When such decree or order is 
made by any Civil Court other 
than a High Court, or by any 
Revenue Court — 

(а) If the amount or value of 
the subject-matter of the 
suit wherein such decree 
or order is made is fifty 
or less than fifty rupees . . . 

(б) If such amount or value 

exceed fifty rupees 

When such decree or order is 
made by a High Court 

(a) When the stamp-duty 
chargeable on the original 
does not exceed eight 
annas. 


[b) In any other case ... 


For every three hundred and 
sixty words or fraction of 
three hundred and sixty words 


If the amount or value of the 
property in respect to which 
such certificate is granted does 
not exceed five hundred rupees 


If such amount or value exceeds 
five hundred rupees but not one 
thousand rupees 


And for every one thousand 
rupees, or part thereof, in 
\ | excess of one thousand rupees . 


Number. 


I 


1 6 Mad. H. C. Appx. xii, xxiv. 2 No\* see Act I of 
s See sec. 6 supra and 12 Cal. 542. 


Proper Fee. 


Eight annas. 

One rupee. 

Four rupees. 

The amount of the 
duty chargeable 
on the original. 


Eight annas. 


Eight annas. 


Five rupees. 


Ten rupees. 


j Five rupees. 


1879, sec. 21, infra. 
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Number. 


1 1 . Probate of a 
will or letters of ad- 
ministration With or 
without will annexed. 

12. Certificate 
granted under Act 
No. XXVII of i860 
(for facilitating the 
collection of debts on 
successions , and for 
the security of -parties 
paying debts to the 
representatives of de- 
ceased persons ), or 
under Bombay Regu- 
lation VIII of 1827 
(to provide for the 
formal recognition of 
Heirs , Executors and 
A d min istra tors, and 
for the appointment 
of A dmin istrators a nd 
Managers of Proper- 
ty by the Courts). 


13. Application to / 
the Chief Court or the 
Court of the Financial 
Commissioner of the 
Panjjib for the exercise < 
of its revisional juris- 
diction under section 
6 2 2 of the Code of Civil 
Procedure \ \ 


1 


If the amount or value 1 of the 
property 2 in respect of which 
the probate or letters or cer- 
tificate shall be granted ex- 
ceeds one thousand rupees 3 . 

Note. — The person to whom 
any such certificate is granted, 
or his representative, shall, 
after the expiration of twelve 
months from the date of such 
certificate and thereafter when- 
ever the Court granting such 
certificate requires him so to 
do, file a statement on oath of 
all moneys recovered or realised 
by him under such certificate. 

If the moneys so recovered or 
realised exceed the amount of 
debts or other property as 
sworn to by the person to 
whom the certificate is granted, 1 
the Court may cancel the same 
and order such person to take 
out a fresh certificate and pay 
the fee prescrilied by this 
schedule for such excess. 

In default of filing such state- 
ment within the time allowed, 
the Court may cancel the 
certificate. 

j When the amount or value of 
l the subject-matter in dispute 
| does not exceed twenty-five 
I rupees ... 


! When such amount or value 
I exceeds twenty-five rupees. 


Schedule 

Proper Fee. I. 

Ad va- 

Two per centum loreul fees ‘ 
on such amount 
or value 1 : Pro- 
vided that when, 
after a certificate 
has been granted 
as aforesaid in re- 
spect of an y estate, 
probate or letters 
of administration 
is or are granted 
in respect of the 
same estate, the 
fee payable in re- 
spect of such latter 
grant shall be 
reduced by the 
amount of the fee 
paid in respect of 
the former grant 4 . 


Two rupees. 


The fee leviable on 
a memorandum of 
appeal. 


1 i.e. the market-value, 1 Bom. 118, 
which, where the property is mort- 
gaged, has been held to be the equity 
of redemption, 6 N. W. P. 214. But 
see 8 Ben. Appx. 43, where Norman J. 
held that the value of mortgaged pro- 
perty was (for the purpose of this Act) 

‘the value of the entire property, less 
the amount of the encumbrance.’ So 
where an annuity is charged on the 
property, the fee should be levied on 
the value of the property less the capi- 
talised value of the annuity, 3 Cal. ^36. 

3 to which the deceased was entitled 


to, not property of which he was a 
trustee, 6 Ben. Appx. 138: 11 Ben. 
Appx. 39 : 14 Ben. 1 84 (hut see 7 Ben. 
57) : or over which he exercises a 
general and absolute power of ap- 
pointment by will, 12 Ben. Appx. 21. 
No allowance is made for debts due by 
the deceased, 9 Ben. 30, or the recovery 
of which is doubtful, 13 Ben. Appx. 24. 

3 5 Mad. H. C. Appx. xlv. 

4 This proviso was added by Act V 
of 1881, sec. 153. 

5 Added by Act XVIII of 1884, sec. 
7 *- 
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* 

Table of rates of ad valorem fees leviable on the institution of suit's. 

Schedule when the 

j amount, or 

value of the 
subject-matter 
exceeds 

But dors not 
exceed 

i 

Proper Fee | 

i 

When the 
amount or 
value of the 
subject-matter 
exceeds 

But does not 
exceed 

Proper Fee 

Rs. 

Rs. 

Rs. A. P. 

Rs. 

Rs. 

Rs. A. P. 


5 I 

060 

410 

420 

31 8 0 

5 

to i 

012 0 

420 

43 ° 

32 4 0 

10 

.5 

1 2 0 

430 

44 ° 

33 ° 0 

*5 

20 

1 8 0 

440 

45 ° 

33 1 2 0 

20 

25 

1 14 0 

45 ° 

460 

34 8 0 

2 5 

30 

240 

460 

47 ° 

35 4 ° 

30 

35 

2100 

47 ° 

480 1 

36 0 0 

35 

40 

3 o 0 

480 

49 ° ! 

36 12 0 

40 

45 . 

360 

490 

5 °° 

37 8 ° 

45 

5 ° 

3 1 2 0 

5 °o 

510 j 

38 4 0 

50 

55 

420 

5 10 

52 ° | 

39 ° ° 

55 

60 

480 

: 520 

53 ° ! 

39 12 0 

60 

65 

4 H 0 

; 53 ° 

54 ° ! 

40 8 0 

65 

70 

5 4 0 

54 ° 

55 ° 

4 1 4 0 

70 

75 

5 10 0 

! 55° 

56° 

42 0 0 

75 

80 

600 

| B ( >° 

57 ° 

42 12 0 

No 

«5 

660 

57 ° 

58° 

43 8 0 

85 

90 

612 0 

5 So 

59 ° 

44 4 0 

9 ° 

95 

720 

59 ° 

600 

45 ° 0 

9S 

100 

780 

600 

6 lO 

45 1 2 0 

. 100 

1 10 

840 

610 

620 

46 8 0 

no 

1 20 

900 

| 620 

63O 

47 4 ° 

1 20 

130 

912 0 


64O 

48 0 0 

130 

140 

1080 

! 640 

63O 

48 1 2 0 

140 

150 

11 40 

! 65° 

660 

49 8 0 

* 5 ° 

l6o 

12 00 

660 

67 O 

! 50 4 0 

160 

170 

1212 0 

1 670 

680 

: 51 00 

170 

1 80 

13 8 0 

i 680 

69O 

5112 0 

180 

190 

14 4 0 

690 

700 

5280 

190 

200 

15 0 0 

i 700 

710 

i 53 4 0 

200 

2 10 

1512 0 

1 7 10 

720 

! 54 0 0 

210 

220 

16 8 0 

720 

73 ° 

! 54 ” 0 

220 

230 

17 4 0 

73 ° 

74 ° 

5? 8 ° 

230 

240 

1800 

! 74 ° 

750 

56 4 0 

240 

250 

l8 1 2 0 

75 ° 

760 

37 0 0 

350 

260 

1980 

760 

1 77 ° 

57 12 0 

260 

270 

20 4 O 

i 77 ° 

s 78° 

58 8 0 

270 

280 

21 OO 

i 780 

79 ° 

59 4 0 

280 

290 

2112 0 

1 790 

800 

60 0 0 

290 

1 30 ° 

22 8 0 

800 

8lO 

60 12 0 

300 

3 10 

23 4 O 

810 

820 

6l8o 

310 

320 

24 0 0 

820 

830 

62 4 O 

320 

330 

24 12 0 

830 

84O 

63 O O 

330 

34 ° 

35 8 0 

840 

85O 

63 12 O 

340 

35 ° 

26 4 O 

850 

860 

64 8 0 

35 ° 

360 

27 0 0 

860 

87O 

65 4 O 

360 

37 ° 

27 12 O 

870 

880 

66 0 0 

370 

380 

28 8 0 

880 

89O 

6612 0 

380 

390 

29 4 0 

1: 89O 

j 900 

67 8 0 

39<5 

400 

30 0 0 

j 9OO 

I 9 10 

' 68 4 0 

400 

410 

30 1 2 0 

jl 9 ! ° 

j 92 ° 

I 69 0 0 
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*> 


11 ’ hen the 




1 

Il'/w’M the 





amount or 
value of the 

But does tiot 
exceed 

Pro i>er Fee ; 

amount or 
value of the 

But does not 
exceed 

I'ropcr Fi 

,* 

subject-matter 

exceeds 




subject, mat ter 
exceeds 




lis. 

Us. 

Its. 

A. 

p. 

; lis. 

Ks. 

Kh. 

A. 

P. 

930 

930 

69 

12 

0 

6,250 

6,500 

335 

0 

0 

930 

940 

7 ° 

8 

0 ! 

6,500 

6,750 

345 

0 

0 

940 

95 ° 

7 1 

4 

0 ! 

! 6,750 

7,000 

355 

0 

0 

95 ° 

960 

7 2 

0 

0 

i 7,000 

7,250 

365 

0 

0 

96O 

970 

72 

12 

0 

j 7,250 

7 , 5 °° 

375 

0 

0 

97° 

980 

73 

8 

0 

1 7*500 

7*750 

385 

0 

0 

9S0 

990 

74 

4 

0 

1 7*750 

8,000 

395 

0 

0 

990 

1 ,003 

75 

0 

0 ; 

[ S.ooo 
! 8,250 

8,250 

4°5 

0 

0 

1 ,000 

1,100 

So 

0 

0 

8,500 

415 

0 

0 

1 ,100 

1,200 

85 

0 

0 

8,500 

K, 7 ?° 

4 2 5 

0 

0 

1,200 

1 ,300 

90 

0 

0 ! 

8,750 

9,000 

435 

0 

0 

1 ,300 

1 ,400 

95 

0 

0 

9,000 

9*250 

445 

0 

0 

1 ,400 

1,500 

100 

0 

0 

9,250 

9*500 

455 

0 

0 

1 ,500 

1 ,600 

105 

0 

0 

9.500 

9 * 75 ° 

465 

0 

0 

1 ,600 

1,700 

1 10 

0 

0 

: 9,750 

10,000 

475 

0 

0 

1 ,700 

1,800 

1 15 

0 

0 

10,000 

10,500 

490 

0 

0 

1 ,Soo 

1,900 

1 20 

0 

0 

j *0.500 

1 1 ,000 

505 

0 

0 

1 ,900 

2,000 

1 25 

0 

0 

1 1 1 ,000 

1 1 ,500 

520 

0 

0 

2,000 

2,100 

130 

0 

0 

1 1 ,500 

1 2,000 

535 

0 

0 

2,100 

2,200 

135 

0 

0 

' I 2 ,000 

1 2,500 

55 ° 

0 

0 

2,200 

2 ,300 

140 

0 

0 

’ 12,500 

13.000 

5*5 

0 

0 

2,300 

2,400 

M 5 

0 

0 

t 1.3.000 

13,500 

580 

0 

0 

2,400 

2,500 

15 0 

0 

0 

13,500 

14,000 

595 

0 

0 

2,500 

2,600 

i *5 

0 

0 

14,000 

1 4.500 

610 

0 

0 

2 ,600 

2, 7OO 

160 

0 

0 

14,500 

1 5,000 

625 

0 

0 

2,700 

2,800 

165 

0 

0 

15,000 

15*50° 

640 

0 

0 

2,S00 

2,900 

170 

0 

0 

15 , 5 0 0 

16,000 

655 

0 

0 

2,900 

3,000 

175 

0 

0 

j l6,000 

16,500 

670 

0 

0 

3,000 

! 3.100 

1 So 

0 

0 1 

j 16,500 

17,000 

685 

0 

0 

3 , 1 00 

3,203 

185 

0 

0 ! 

i 1 7 ,000 

1 7 500 

700 

0 

0 

3,200 ] 

3,300 

190 

0 

0 

| 17,500 

j 18,000 

715 

0 

0 

3 * 3 oo 

3,400 

195 

0 

0 

1 18,000 

18,500 

730 

0 

0 

3,400 

3,500 

200 

0 

0 | 

1 18,500 

19,000 

745 

0 

0 

3 , 5 oo 

3,600 

205 

0 

0 

i 19,000 

19 500 

760 

0 

0 

3,600 

3.700 

2 iO 

0 

0 

! 19,500 

20,000 

775 

0 

0 

3 , 7 oo 

3,So° 

215 

0 

0 

20,000 

2 1,000 

795 

0 

0 

3,8oo 

3,900 

220 

0 

0 

2 1 ,000 

2 2,000 

815 

0 

0 

3,900 

4,000 

225 

0 

! 

0 

22,000 

23,000 

835 

0 

0 

4,000 

4,100 

230 

0 

0 i 

1 2 3 ,000 

24.OOO 

855 

0 

0 

4,100 

4,200 

235 

0 

0 

1 24,000 

25,000 

«75 

0 

0 

4,200 

4,300 

240 

0 

0 \ 

25,000 

26,000 

895 

0 

0 

4,300 

4,400 

j 245 

0 

0 ‘ 

; 26,000 

2 7,000 

915 

0 

0 

4,400 

4 , 5 °° 

250 

0 

0 ! 

1 27,000 

28,000 

935 

0 

0 

4,500 

4,600 

255 

0 

0 

28,000 

29,000 

955 

0 

0 

4,600 

4 , 7 oo 

260 

0 

0 

1 29,000 

30,000 

975 

0 

0 

4,700 

4,800 

265 

0 

0 

j 30,000 

32,000 

995 

0 

0 

4,800 

4,900 

270 

0 

0 ! 

j 32,000 

34,000 

1,015 

0 

0 

4,900 

5,000 

275 

0 

0 ! 

I 34,000 

36,000 

1,035 

0 

0 

5,000 

5, 2 50 

285 

0 

0 1 

36,000 

38,000 

1,055 

0 

0 

5,250 

5,500 

295 

0 

0 i 

i 38,000 

40,000 

i,o 75 

0 

0 

5 » 5 °° 

5,750 

305 

0 

0 

I 40,000 

1 42,000 

42,000 

1,093 

0 

0 

5,750 

6,000 

3*5 

0 

0 ! 

44,000 

1,115 

0 

0 

6,000 

6,250 

h; 5 _ 

0 

0 1 

] 44,ooo 

46,000 

1,135 

0 

0 


Schedule 

I. 

Table of 
rates of ad 
valorem 
fees, &c. 



Schedule 
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Number. 


1 . Application or 
petition — ( continued ) 


or when presented to any 
Civil, Criminal or Revenue 
Court, or to any Board or 
executive officer for the 
purpose of obtaining a copy 
or translation of any judg- 
ment, decree or order 
passed by such Court, 
Board or officer, or of any 
other document on record 
in such Court or Office *. 


(b) When containing a com- 
plaint or charge of any 
offence 1 2 other than an 
offence for which Police 
officers may, under the 
Code of CriminalProcedure, 
1882, arrest without war- 
rant, and presented to any 
Criminal Court ; 
or when presented to a 
Civil, Criminal or Revenue 
Court, or to a Collector, or 
any revenue officer having 
jurisdiction equal or sub- 
ordinate to a Collector, or 
| to any Magistrate in his 

executive capacity, and 
not otherwise provided for 
by this Act 3 ; 

■ or to deposit in court re- 
j venue or rent ; 

; or for determination by a 
! Court of the amount of 

compensation to be paid by 
' a landlord to his tenant. 


! >) When presented to a Chief 
Commissioner or other 
chief controlling revenue 
or executive authority, or 
to a Commissioner of Re- 
‘ venue or Circuit, or to any 

chief officer charged with 
the executive administra- 
tion of a Division and not 
otherwise provided for by 

j this Act 

j (<i) When presented to a High 
I Court 

2. Application* for 
leave to sue as a pau- 
per * 


Proper Fee. 


. One anna. 


\ 


V Eight 


annas. 


/ 


One rupee. 
Two rupees. 


j E ; ght annas. 


1 6 Ben. Appx. 137 (fees for trans- 

lations). 

J 8 Bom. H. C. Cr. 22. 


* 8 Mad. 15 (application to with 
draw suit). 

4 in writing. 
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Number. 


3. Application 1 for 
leave to appeal as a 
pauper 



(a) When presented to a Dis- 
trict Court 

(b) When presented to a Com- 
missioner or a High Court 


Proper Fee. 


One rupee. 
Two rupees. 


4. Plaint or memor- 
andum of appeal in a \ 
suit to obtain posses- 
sion under Act No. 

XVI of 1838, or Bom- 
bay Act No. V of 1 864 2 
(to give Mdmlatddrs ’ 
Courts jurisdiction in 
certain cases to main- 
tain existing posses- 
sion, or to restore pos- 
session to any parly 
dispossessed otherwise 
than by course of law) 

5. Plaint or mem- 
orandum of appeal in 

a suit to establish or V 
disprove a right of f 
occupancy 

6. Bail-bond or other 
instrument of obliga- 
tion not otherwise pro- 
vided for by this Act, 
when given by the 
direction of any Court 
or executive authority 


7. Undertaking un- 
der section 49 of the 
Indian Divorce Act... 


8. Petition of objec- 
tion to assessment un- 
der the Indian Income 
Tax Act 3 


/ 


Eight annas. 


9. Repealed by Act 
XFI of 187 4. 

10. Mukhtdrn^ma or 
Wakalatndma. 


When presented for the conduct 
of any one case — 

(a), to any Civil or Criminal 
Court other than a High 
Court, or to any Revenue 
Court, or to any Collector 
or Magistrate, or other 
executive officer, except 
such as are mentioned in 
clauses (b) and (c) of this 
Number* 


Eight annas. 


1 in writing. 4 9 Mad. (power to vakil to 

3 Repealed by Bom. Act III of 1876. obtain copies of records from Collec- 
3 Repealed by Act XVI of 1874. tor’s office). 


SCHEDULR 

If. 

Fixed fees. 
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Schedule 

II. 

Fixed fees. 


Number . 


io. Mukht£rn£ma 
or Wakdlatnama — 
{continued.) 


1 1 . Memorandum of 
appeal when the ap- 
peal is not from an 
order rejecting a plaint 
or from a decree or an 
order having the force 
of a decree, and is 
presented— 


1 2. Caveat 

13. Application un- 
der Act No. X of 
1S59, section 26, or 
Bengal Act No. VI of 
1862, section 9, or 
Bengal Act No. VIII 
of 1869, section 37 

14. Petition in a 
suit under the Native 
Converts’ M arriage 
Dissolution Act, 1866 

13. Plaint or me- 
morandum of appeal 
in a suit to obtain 
possession of a wife. 

16. Administration- 
bond. 

17. Plaint or me- 
morandum of appeal 
in each of the following 
suits : — 

i. to alter or set 
aside a summary de- 


( b ) to a Commissioner of Reve- 
nue, Circuit or Customs, or 
to any officer charged with 
the executive administra- 
tion of a Division, not 
being the chief revenue or 
executive authority 

(c) to a High Court, Chief 

Commissioner, Board of 
Revenue, or other chief 
controlling revenue or ex- 
ecutive authority 

(a) to any Civil Court other 
than a High Court, or to 
any Revenue Court or ex- 
ecutive officer other than 
the High Court or chief 
controlling revenue or ex- 
ecutive authority 

( b ) to a High Court 1 or Chief 
Commissioner, or other 
chief controlling executive 
or revenue authority ... 

\ 


Proper pee. 


One rupee. 


Two rupees. 


Eight annas. 


I Two rupees. 




F 


ive rupees. 


Eight rupees. 


| Ten rupees. 


1 8 Bom. H. C., A.C. 1 7 (application 
to High Court to set aside an order of 
a District Court as to filing an award) ; 
8 Cal. 720. 


2 The Acts mentioned in this num- 
ber have been repealed. See Acts 
VIII of 1885, XVIII of 1873, IX of 
1883, and Ben. Act I of 1879. 
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IO4I 


%JS 7 umber. 


oislon or order 1 * of any j 
of the Civil Courts not 1 , 
established by Letters 
Patent or of any 
Revenue Court 3 * : 

ii. to alter or cancel 
any entry in a register 
of the names of pro- 
prietors of revenue- 
paying estates : 

iii. to obtain a de- j 
claratorv decree where 
no consequential relief 
is prayed 3 : 

iv. to set aside an 

awa rd : 9 i 

v. to set aside an 
adoption : 

vi. every other suit i 

where it is not possible ; 
to estimate at a money- ; 
value the subject-mat- 
ter in dispute, and 
which is not otherwise 
provided for by this 
Act* 


Proper Fee. 


Schedule 

II. 

Fixed fee** 


Ten rupees. 


| 18. Application 5 un- • 

der section 326 fi of » 

the Code of Civil Pro- 
cedure ... ... 

19. Agreement un- 
der section 32s 7 of the y 

! same Code ...... 

20. Kvery petition **' " j ^ wen ty rupees. 

i under the Indian j j 

| Bivorce Act except | 
petitions under section 
44 of the same Act, 


1 i.e. a decision or order not made 
in a regular suit or appeal, 4 Bom. 
5 1 5> e g. ft decision as to the removal 
or retention of an attachment. .See 
4 Bom. 535 : 9 Bom. 20: to Bom. 610 
6 All. 34 1 , 466. 

* 4 Mad. 204. (Suit to control the 
award of a settlement officer.) 

3 For illustrations of this clause, 
*ee 2 Bom. 219: 5 All. 331 : 15 Suth* 
Civ. R. 412: 8 Ben. Appx. 32: 16 
Suth. Civ. R. 156, 259 : 15 Ben. 167 : 

13 Cal. 162: 7 Mad. 134: 10 Mad. 

187. 


1 See infra, the Suits Valuation Act, 
1887, sec. 4. Appeals to the High 
Court arising out of suits brought 
under the Registration Act, sec. 77, 
come under art. 17, 8 Cal. 515 ; and 
see 8 Mad. 22 as to claims under the 
local Forest Act. For a case in 
which it was held that cl. vi did not 
apply, see 10 Cal. 380. 

5 in writing. 

* secs. 523 and 5240! the present 

Crslc. 

7 lees. 527 and 528 of the present 

Code. 
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Schedule 

II. 

Fixed fees. 


Number. 


Proper Fee. 

and every memoran- 
dum of appeal under 
section 55 of the same 
Act. 



21. Plaint or me- 


Twenty rupees. 

morandum of appeal 
under the Pfirsi Mar- 
riage and Divoroe Aot, 



1865. 




SCHEDULE III. 

ENACTMENTS REPEALED. 

• 


[Repealed by Act XIV of 1870.] 



ACT No. VII OF 1887. 


Passed by the Governor General of India in Council. 

(. Received the assent of the Governor General on the nth February , 1887.) 


An Act to prescribe the mode of valuing certain Suits for 

THE PURPOSE OF DETERMINING THE JURISDICTION OF COURTS 
WITH RESPECT THERETO. 

Whereas it is expedient to prescribe the mode of valuing 
certain suits for, the purpose of determining the jurisdiction of 
Courts with respect thereto ; It is hereby enacted as follows : — 

1. This Act may be called the Suits Valuation Act, 1 887. 

PART I. 

SUITS RELATING TO LAND, 

2. This Part shall extend to such local areas, and come into Extent and 

force therein on such dates, as the Governor General in Council, by 
notification 1 in the Gazette of India, directs. . Part I. 

3. (1) The Local Government may, with the previous sanction Power to 

of the Governor General in Council 9 , make rules for determining*^®^®* 
the value of land for purposes of jurisdiction in the suits mentioned ing value 
in the Court-fees Act, 1870, section 7, paragraphs v and vi, and 
paragraph x, clause (d)\ tSonalpup- 

1 (2) The rules may determine the value of any class of land, or P° B0i * 

of any interest in land, in the whole or any port of a local area, 
and may prescribe different values for different places within the 
same local area. 

4. Where a suit mentioned in the Court-fees Act, 1870, section Valuation 

7, paragraph iv, or Schedule II, article 17, relates to land or an * n 

interest in land of which the value has been determined by rules units re- 
under the last foregoing section, the amount at which for purposes 40 
of jurisdiction the relief sought in the suit is valued shall not ex^Iuhe 

exceed the value of the land or interest as determined by those rules. of 

. v the land. 

x*io such notification appears to 1 i. e. suits for possession of land, to 
have issued. enforce a right of preemption and for 

* and after consulting the High specific performance of an award rt* 

Court, sec. 5 . Uting to land. 

3X2 
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5 , (i) The Local Government shall, before making rules under 
section 3, consult the High Court with respect thereto. 

(2) A rule under that section shall not take effect till the ex- 
piration of one month after the rule has been published in the local 
official Gazette. 

Repeal of 0. On and from the date on which rules under section 3 take 
1873, s. 14. * n any P ar t °f the territories under the administration of the 
Governor of Fort Saint George in Council to which the Madras 
Civil Courts Act, 1873, extends, section 14 of that Act shall be 
repealed as regards that part of those territories. 


Making 
and en- 
forcement 
of rules. 


PART II. 

OTHER SUITS. 


Extent and 
commence- 
ment of 
Part II. 
Court-fee 
value and 
jurisdic- 
tional 
value to be 
the same 
in certain 
suits. 


7 . This Part extends to the whole of British India, and shall 
come into force on the first day of July, 1887. 

8. Where in suits other than those referred to in the Court-fees 
Act, 1870, section 7, paragraphs v, vi and ix, and paragraph x, 
clau'se (d), court-fees are payable ad valorem under the Court-fees 
Act, 1870, the value as determinable for the computation of court- 
fees and the value for purposes of jurisdiction shall be the 


Determin- 
ation of 
value of 
certain 
suits by 

High 

Court. 


9 . When the subject-matter of suits of any class, other than 
suits mentioned in the Courts-fees Act, 1870, section 7, paragraphs 
v and vi. and paragraph x, clause (d), is such that in the opinion 
of the High Court it does not admit of being satisfactorily valued, 
the High Court may, with the previous sanction of the Local 
Government, direct that suits of that class shall, for the purposes 
of the Court-fees Act, 1870, and of this Act and any other enact- 
ment for the time being in force, he treated as if their subject- 
matter were of such value as the High Court thinks fit to specify 
in this behalf 1 2 . 


Repeal. 10 . Section 32 of the Panjab Courts Act, 1884, is hereby re- 
; pealed. 

1 Under the previous law, in a suit court-fees was the principal only, 
for foreclosure or sale the principal 3 The Pan jab Chief Court has issued 
and interest due under the mortgage- directions under this section. See 

deed represented the value of the suit Panjdb Record, vol. xxii. part II, 

for the purposes of jurisdiction, while p. 19. 
the value for the computation of 
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PART III. 

SUPPLEMENTAL PROVISIONS. 

• 

11 . (1) Notwithstanding anything in section 578 of the Code of Procedure 
Civil Procedure, an objection that by reason of the over-valuation 
or under- valuation of a suit or appeal a Court of first instance or taken on 
lower appellate Court which had not jurisdiction with respect to appeal or 
the suit or appeal exercised jurisdiction with respect thereto shall tliat a guit 
not be entertained by an appellate Court unless — or appeal 

(a) the objection was taken in the Court of first instance at or p r * 
before the hearing at which issues were first framed and recorded, valued for 
or in the lower appellate Court in the memorandum of appeal to 
that Court, or poses. 

(1 b ) the appellate Court is satisfied, for reasons to be recorded by 
it in writing, that the suit or appeal was over-valued or under- 
valued, and tli at the over- valuation or under- valuation thereof has 
prejudicially affected the disposal of the suit or appeal on its 
merits. 

(2) If the objection was taken in the manner mentioned in 
clause (a) of sub-section (1), but the appellate Court is not 
satisfied as to both the matters mentioned in clause ( b ) of that 
sub-section and has before it the materials necessary for the deter- 
mination of the other grounds of appeal to itself, it shall dispose of 
the appeal as if there had been no defect of jurisdiction in the 
Court of first instance or lower appellate Court 1 . 

(3) If the objection was taken in that manner and the appellate 
Court is satisfied as to both those matters and has not those 
materials before it, it shall proceed to deal with the appeal under 
the rules applicable to the Court with respect to the hearing of 
appeals ; but if it remands the suit or appeal, or frames and refers 
issues for trial, or requires additional evidence to be taken, it 
slialj direct its order to a Court competent to entertain the suit or 
appeal. 

(4) The provisions of this section with respect to an appellate 
Court shall, so far as they can be made applicable, apply to a 
Court exercising revisional jurisdiction under section 622 of the 
Code of Civil Procedure or other enactment for the time being in 
force. 

1 This gives the appellate Court a in a Court without jurisdiction as 
discretion as to proceeding with an regards the value, 
appeal in a suit which was instituted 
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(5) This section extends to the whole of British India, and shall 
come into force on the first day of July, 1887. 


Proceed- 
ings pend- 
ing at com- 
mencement 
of Part I 
or Part II. 


12. Nothing in Part I or Part II shall be construed to affect the 
jurisdiction of any Court-*- 

(a) with respect to any suit instituted before rules under Part I 
applicable to the valuation of the suit take effect, or Part II has 
come into force, as the case may be, or 


(6) with respect to any appeal arising out of any such suit. 



THE STAMP ACT, 1879. 


CONTENTS. 

CHAPTER I. 

PKELIMIXAHY. 

SUCTION 

Short title ............ I 

Bocal extent ............ ib. 

Commencement ........... ib. 

Repeal of enactments ......... 2 

Interpretation-clause .......... 3 

Schedules to be read as part of Act ........ 4 

CHAPTER It. 

STAMP-DUTIES. 

A. — Of the Liability of Instruments to Daly. 

Instruments chargeable with duty ........ 5 

Several instruments used in single transactions ..... 6 

Instruments relating to several distinct matters 7 

Instruments coming within several descriptions in schedule 1 . . . ib. 

Power to reduce or remit duty H 

B. — Of Stamps and the Mode of using them . 

Duties how to be paid .......... 9 

Use of adhesive stamps . . • • - • .10 

Cancellation of adhesive stamps . . . . • . . .IX 

How instruments stamped with impressed stamps are to be written . 12 

Only one instrument to be on same stamp . • • . . « *3 

Instrument written contrary to section 13 or 13 deemed unstamped . 14 

Denoting duty 

C. —Of tip Time of stamping Instruments. 

Instruments executed in British India ....... 16 

Instruments other than bills, cheques and notes executed out of British 

India • • • • 1 7 

Bills, cheques and notes drawn out of British India . . • .18 

D. — Of Valuations for Duty. 

Conversion of amount expressed in certain currencies . . • • *9 

Conversion of amount expressed in other foreign currencies . . .30 

Stock and marketable securities how to be valued . . . * .31 

Effect of statement of rate of exchange or average price . . * 3 * 

Instruments reserving interest . . * *3 
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8ECTIOX 

How transfer in consideration of debt, or subject to future payment, etc., 


to be charged ........... 24 

Valuation in case of annuity, etc. ........ 25 

Stamp where value of subject-matter is indeterminate . . .26 

Facts affecting duty to be set forth in instrument . . . . 27 

Direction as to duty in case of certain conveyances . . . . .28 

JE. — Duty by whom payable. 

Duties by whom payable . ......... 29 


CHAPTER III. 

ADJUDICATIONS AS TO STAMPS. 


Adjudication as to proper stamp ........ 30 

Collector may call for abstract and evidence . . . . . ib. 

Proviso ............. ib. 

Certificate by Collector . . . . . . . 31 

Payment of fees under section 30 how made . . . . . *32 


CHAPTER IV. 


I N ST liU M ENTS NOT DULY STAMPED. 

Examination and impounding of instruments ...... 33 

Instruments not duly stamped inadmissible in evidence, etc. . . *34 

Proviso ............. ib. 

1st , Instruments admissible on payment of duty and penalty . . . ib. 

2nd , and in certain criminal proceedings ....... ib. 

3 rd, Admission of instrument not to be questioned . . . . . ib. 

Instruments impounded how dealt witli ....... 35 

Collector’s power to refund penalty paid under section 35, 1st para. . 36 

Collector’s power to stamp instruments impounded . . . . - 37 

Instruments unduly stamped by accident ...... 38 

Endorsement of instruments on which duty has been paid under section 

34 . 37 . 38 39 

Prosecution for offence against stamp-law . . . . . .40 

Proviso ............. ib. 

Persons paying duty or penalty may recover same in certain cases . -41 

Remission of penalty paid under section 34 or 37 . . -42 

Non-liability for loss of instruments sent under section 35 . . * 43 

Copy may be made of instrument so sent . . . . . ib. 

Power of presentee to stamp bills, notes and cheques received by him 

unstamped 44 


CHAPTER V. 

REFERENCE AND REVISION. 

Procedure where Collector feels doubt as to duty chargeable . . *45 

Reference by Revenue-Authority to High Court ..... 46 

Power of Court to call for further ]>articulars . , . . -47 
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Procedure in disposing of reference 48 

Reference by other Courts to High Courts . .49 

Revision of certain decisions of Courts regarding the suflicicnoy of 

stamps ............ 50 


CHAPTER VL. 

allowances fob spoiled stamps and stamps no longer required. 


Allowance for spoiled stamps . . . . . . -51 

Allowance for misused stamps . . . 5 2 

Allowance under sections 51 and 5 2 how to be made .... 5,^ 

Allowance for stamps not required for use . . . . -54 


CHAPTER VI I. 

SUPPLEMENTAL PllOVlSlONH. 

Powers to make rules relating to sale of stamps . • • *55 

Power to make rules generally to carry out Act . . .56 

Certain powers exerciseable from time to time . *57 

Publication of rules . . . . • • .if*. 

Obligation to give receipt in certain cases ...... 5S 

Saving as to Court-fees 59 

Act to be translated, indexed, and sold cheaply . . . .60 

CHAPTER V 11 J. 

CRIMINAL OFFENCES AND PROCEDURE. 


Executing etc. instrument not duly stamped . . . . • .61 

Failure to cancel adhesive stamp ........ 62 

Omission to comply with provisions of section 27 . . . • 63 

Refusal to give receipt, and for devices to evade duty on receipts . . 64 

Not making out policy, 65 

Making etc. any policy not duly stamped ...... ib. 

Not drawing full number of bills or marine policies purporting to be in sets 66 
Post-dating bills, etc. .......... 67 

Other devices to defraud the revenue . . . . . . . ib. 

Breach of rule relating to sale of stamps ....... 68 

Unauthorised sale 

Institution and conduct of prosecutions ......* 69 

Jurisdiction of Magistrates 7 ° 

Place of trial 

Operation of other laws not barred . * . * * • 7 2 


Schedule I. — Stamp-duty on Instruments. 

Schedule II. — Instruments exempted from Stamp-duty. 
Schedule III. — Acts repealed. 


ACT No. I of 1879. 


Short title. 

Local ex- 
tent. 

Commence- 
ment. 
Repeal of 
enact- 
ments. 


Interpre- 
tation- 
clause. 
i Banker/ 

4 Bill of 
exchange. 1 
1 Bill of 
lading. 1 


Passed by the Governor General of India in Council. 

( Received the assent of the Governor General on the \*jth January , 1879). 

An Act to consolidate and amend the law relating to 

Stamps. 

(AS AMENDED BY ACTS IX OF 1884 AND I OF 1 888.) 

CHAPTER L 

PRELIMINARY. 

L This Act may be culled ‘ The Indian Stamp Act, 1879 : ’ 

It extends to the whole of British India 1 ; 

And it shall come into force on the first day of April, 1879. 

2. On and after that day, the Acts specified in the third schedule 
shall be repealed’ to the extent specified in the third column of the 
same schedule. But all rules made under the General Stamp Act, 
1869, and then in force shall, so far as they are consistent with 
this Act, be deemed to have been made hereunder. And all refer- 
ences made to the General Stamp Act, 1869, in enactments passed 
subsequently thereto, shall be deemed to be made to this Act. 

3. In this Act, unless there is something repugnant in the 
subject or context, — 

(1) 4 Banker 1 includes a bank and any person acting as a bauker : 

(2) 4 Bill of exchange 2 ’ includes a hundi : 

(3) 4 Bill of lading * means any instrument signed by the owner 
of a vessel or his agent, acknowledging the receipt of goods therein 

1 It has been declared in force in probably also those at Baroda and 
Upper Burma generally, Act XX of Abu and in the Central India Agency : 
1886. Outside British India, it is in the Rajputina-MAlwa State Railway, 
force, with a few necessary modifica- The greater part of the Act is in 
tions, in the Haidardb&l Assigned force in Mysore. 

Districts : the civil and military On the other hand, the Act was in 
station of Bangalore: the parganas 1884 excluded from certain districts 
in the Rrfjputana Agency under of Assam. 

British administration: the canton- 2 See Act XXVI of 18S1, sec. 5. 
ments of Sikandardbud and Dlsah, 
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described, and undertaking to deliver the same at a place and to a 
person therein mentioned or indicated : 

(4) ‘Bond’ means— -itond.’ 

(a) any instrument whereby a person 1 * obliges himself to pay 
money to another, 011 condition that the obligation shall be void if a 
specified act is performed, or is not performed, as the case may be a : 

( b ) any instrument attested by a witness and not payable to 
order or bearer, whereby a person obliges himself to pay money to 
another 3 ; and 

( c ) any instrument so attested whereby a person obliges himself 
to deliver grain or other agricultural produce to another 4 5 : 

(5) ‘ Chargeable * means, as applied to an instrument executed or < charge- 
first executed after this Act comes into force, chargeable under this a ^ e -’ 

Act, and, as applied to any other instrument, chargeable under the 

law in force in British India when such instrument was executed 
or, where several persons executed the instrument at different 
times, first executed : 

(6) ‘ Cheque ' means a bill of exchange drawn on a banker and ‘Cheque.* 
payable on demand : 

(7) ‘Chief Controlling lievenue-Authority * means, in the ‘Chief 
Presidency of Fort St. George and the territories respectively under 

the administration of the Lieutenant-Governors of Bengal and 0 nue-Au- 
the North- Western Provinces, the Board of .Revenue : in the Presi- thority.* 
deucy of Bombay, outside Sind and the limits of the town of 
Bombay, a Revenue Commissioner; in Sind, the Commissioner: 
in the Panjab, the Financial Commissioner ; and elsewhere, the 
Local Government or such officer as the Local Government may, by 
notification in the official Gazette, appoint in this behalf by name 
or in virtue of his office ; 

(8) ‘ Collector * means, within the limits of the towns of Calcutta, ‘Collector.' 
Madras and Bombay, the Collector of Calcutta, Madras and Bom- 
bay, respectively, and, without those limits, the Collector of a 
District, and includes a Deputy Commissioner and any officer 

wl/bm the Local Governmeut may, by notification in the official 
Gazette, appoint in this behalf by name or in virtue of his office 6 : 

(9) ‘Conveyance* means any instrument by which property ‘ Con vey- 

(whether moveable or immoveable) is transferred on sale 6 : ancc * 

1 This include* ‘ person*, * e. g. a July 1879, P* 488: 2nd Sept. 1879, 
principal and hia surety, 5 Bom. 191. p. 587 : 30 Nov. 1881, p. 699. 

a .See 8 Cal. 284. * 7 Mad. 350 ; 7 Cal. 21. For a 

* See 8 Bom. 297 : 10 Mad. 158. definition of ‘ sale/ *ee the Transfer of 

* 7 Bom. 137, and see 9 All. 585. Property Act, see. 34. 

5 See Fort St. George Gazette , 15 
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‘Duly 

stamped/ 


‘ Instru- 
ment of 
partition.* 


* Lease.’ 


* Mortgage- 
deed.’ 


‘ Paper.’ 


‘ Policy of 
insurance. 1 


(io) ‘Duly stamped/ as applied to an instrument, means 
stamped, or written upon paper bearing an impressed stamp, in 
accordance with the law in force in British India when such 
instrument was executed or first executed 1 : 

(n) ‘ Instrument of partition' means any instrument whereby 
co-owners of any property divide or agree to divide such property 
in severalty 2 , and includes also a final order for effecting a partition 
passed by any llevenue-Authority 8 : 

(12) ‘Lease* means a lease of immoveable property 4 and 
includes also 

(a) a pat tit, 

(b) a kabuliyat or other undertaking in writing, not being a 
counterpart 6 of a lease, to cultivate, occupy or pay or deliver rent 
for, immoveable property, 

(c) any instrument by which tolls of any description are let, 
and 

(d) any writing on an application for a lease intended to signify 
that the application is granted : 

(13) ‘Mortgage-deed’ includes every instrument whereby, for 
the purpose of securing money advanced, or to be advanced, by 
way of loan, or an existing or future debt, or the performance of 
an engagement, one person transfers, or creates, to or in favour of 
another, a right over specified property 6 : 

(14) ‘ Paper' includes vellum, parchment or any other material 
on which an instrument may be written : 

(15) ‘ Policy of insurance* means any instrument by which one 
person, in consideration of a premium, engages to indemnify another 
against loss, damage or liability arising from an unknown or con- 
tingent event : 

It includes a life-policy, [and includes also any writiug evidencing 
the renewal of, for the purpose of keeping in force, a policy of fire- 
insurance in respect of which, and of the previous renewal whereof 


1 7 Mad. 176: 8 Mad. 532. The 
actual time of the execution, not the 
date on which the instrument pur- 
ports to have been executed, is to be 
regarded, see Clarice v. Roche , 3 Q.B.D. 
170. 

3 9 Bom. 50: but see 7 Mad. 385. 

3 i. e. the order passed after the 
partition has been made and declaring 
the various allotments, 2 All. 664, 
667. 

4 See the definition in the Transfer 


of Property Act, sec. 105. 

* See as to counterparts, sched. I, 
art. 23 : sched. II, 13 (c). 

• 9 All. 585: 11 Mad. 39. The 
property may apparently be in futuro, 
as when a crop of indigo not then in 
existence is assigned by way of security 
for a loan. See 8 Bom. H. C. 1 80 
and 2 Cal. 58, decisions under the 
Stamp Act of 1869, which defined 
‘ property * as * being in British India.' 



THK STAMP ACT. 


1053 


(if any), there has not already been paid the stamp-duty which 
would have been chargeable if the policy had originally been granted 
for a longer term than six months l ] : 

(16) ‘ Power-of-attorney * means any instrument (not chargeable ‘Power of- 
with a fee under the law relating to court-fees for the time being attorne y’ 
in force ' 2 ) empowering a specified person to act in the stead of tho 

person executing it 3 : 

(17) ‘Receipt* means any note, memorandum, writing 4 5 or 4 Receipt. 1 
advertisement whereby any money or any bill of exchange, cheque 

or promissory note is acknowledged to have been received, or 
whereby any other moveable property is acknowledged to have 
been received in satisfaction of a debt 3 , or whereby any debt or 
demand, or any part of a debt or demand, is acknowledged to have 
been satisfied or discharged, or which signifies or imports any such 
acknowledgment, whether the same is or is not signed with the 
name of any person : 

(18) ‘ Schedule * means a schedule to this Act annexed : ‘Schedule.’ 

(19) ‘Settlement’ means any non-testamentary disposition in ‘Settle- 
writing, of moveable or immoveable property, made — ment ‘ 

(a) in consideration of marriage, 

(1 h ) for the purpose of distributing property of the settlor among 
his family or those for whom he desiies to provide, or 

(c) for any religious or charitable purpose : 

It includes an agreement in writing to make such a disposition 7 : 

(20) ‘ Vessel ’ means anything made for the conveyance by water « Vessel.’ 
of human beings or property : 

(21) ‘Written* and ‘writing' include every mode in which ‘ Written,’ 

words or figures can be expressed upon paper 3 . writing. 


4 . The schedules and everything 
and construed as part of this Act. 


therein contained shall be read Schedules 

to he read 
as part of 
Act. 


1 * Added by Act I of 188^. * See the exemption#, infra, ached. 

2 3 Cal. 767 : 9 Mad. 1 46. IT, 15. 

3 3 Born. 49. 7 7 Mad. 349. 

* This include# a letter, 8 Mad. it. * This include# parchment and 

5 See 4 Cal. 829 (bank memo.) : palin-leave# {cadjans): seethedefini- 

H Cal. 267 (entry by creditor in tion of ‘ paper,’ supra, cl. (14). 

debtor’s khaita- book): 6 All. 253. 
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Instru- 
ments 
chargeable 
with duty. 


Several in- 
struments 
used in 
single 
transac- 
tions. 


Instru- 
ments re* 
lating to 


CHAPTER II. 

STAMP-DUTIES. 

A. — Of the Liability of Instruments to Duty. 

6 . Subject to the exemptions contained in the second schedule, 
the following instruments shall be chargeable with duty of the 
amount indicated in the first schedule as the proper duty therefor 
respectively, that is to say — 

(a) every instrument mentioned in the first schedule, and which, 
not having been previously executed by any person, is executed in 
British India on or after the first day of April, 1879 ; 

(b) every bill of exchange, cheque or promissory note 1 drawn or 
made out of British India on or after that day and accepted or 
paid, or presented for acceptance or payment, or endorsed, trans- 
ferred or otherwise negotiated, in British India ; and 

(c) every instrument (other than a bill of exchange, cheque or 
promissory note) mentioned in the first schedule, which, not having 
been previously executed by any person, is executed out of British 
India on or after that day, relates to any property situate, or to 
any matter or thing done or to be done e , in British India, and is 
received in British India 2 . 

8. Where, in the case of any sale, lease, mortgage or settlement, 
several instruments are employed for completing the transaction, 
the principal instrument only shall be chargeable with the duty 
prescribed for the conveyance, lease, mortgage or settlement in the 
first schedule, and each of the other instruments shall be chargeable 
with a duty of one rupee instead of the duty (if any) prescribed 
for it in that schedule \ 

The parties may determine for themselves which of the instru- 
ments so employed shall, for the purposes of this section, be 
deemed to be the principal instrument, 

7. Any instrument comprising or relating to several distinct 
matters 4 shall be chargeable with the aggregate amount of the 

1 See Act XXVI of 1881, sec. 4, 3 CU33& 34 Vic. c. 97, secs. 76, 77. 

and 8 Cal. 647. In 8 Mad. 87 the * i.e. transactions so distinct in 

note was attested. * Promissory note * their nature as to be capable of being 
does not include a conditional promise carried out by two or more instru- 
to pay. Otherwise under the English ments instead of one, 8 Cal. 254, 259 ; 
Stamp Act, 33 9 l 34 Vic. c. 97, sec. 49. see 4 Bom. 19 : 10 Bom. 47 ; cf. 33 

* 1 Mad. 12 a. & 34 Vic. c. 97, sec 8, cl. (1). 
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duties with which separate instruments, each comprising or relating several 
to one of such matters, would be chargeable under this Act. matters 

Subject to the provisions of the first clause of this section, an Instru- 


instrument so framed as to come within two or more of the de- 
scriptions in the first schedule shall, where the duties chargeable several 
thereunder are different, be chargeable only with the highest of descrip- 
such duties 1 ; but nothing herein contained shall render charge- schedule T. 
able with duty exceeding one rupee a counterpart or duplicate of 
any instrument chargeable with duty and in respect of which the 
proper duty has been paid. 


8. The Governor General in Council may, by order published in Tower to 


the Gazette of India, 

(a) reduce or remit, whether prospectively or retrospectively, in 
the whole or any part of British India, the duties with which any 
instruments or any particular class of instruments, or any of the 
instruments belonging to such class, or any instruments when 
executed by or in favour of any particular class of persons, or by or 
in favour of any members of such class, are chargeable 2 * * * * , and 

(b) cancel or vary such order to the extent of the powers hereby 
given. 


reduce or 
remit duty. 


: B. — O f Stamps ami the mode of using them . 

9 . Except as otherwise expressly provided in this Act, all duties Duties liow 
with which any instruments are chargeable shall he paid, and such 
payment shall he indicated on such instruments, by means of 
stamps — 

(a) according to the provisions herein contained, or 

(b) when no such provision is applicable thereto — as the Governor 
General in Council may by rule direct 8 . 

The rules made under this section may, among other matters, 
regulate — 

(1) in the case of each kind of instrument — the description of 
stamps which may be used, 

(2) in the case of instruments stamped with impressed stamps 
— the number of stamps which may be used, 

(3) in the case of hundis — the size of the paper on which they 
are written. 

1 9 All. 585. * See Notification No. 1288, 3rd 

2 This power has been frequently March, 1882; Gazette of India , II 

exercised. See a list of examples in March, 1882, Part I, p. 131. nlno 

Donogh’g Stamp haw of British Gazette of India , Part I, 4 Nov. 

India, Calcutta 1886, pp. 97-iOf, and 1882, p. 45O : 17 March 1883, p. 1 59. 

Macpherson’s Lists, pp. 69-74. 
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Use of * 10. The following instruments may be stamped with adhesive 

rl e ; Ve stamps, namely : 

(a) instruments chargeable with the duty of one anna, except 
parts of bills of exchange payable otherwise than on demand and 
drawn in sets ; 

(b) bills of exchange, cheques and promissory notes drawn or 
made out of British India 1 ; 

(e) entry as an advocate, vakil or attorney on the roll of a High 
Court ; 

(d) notarial acts ; and 

(e) transfers by endorsement of shares of public Companies and 
Associations. 


Cancella- 
tion of 
adhesive 
stamps. 




How in- 
struments 
stain ped 
with im- 
pressed 
stamps 
are to be 
written. 
Only one. 
instrument 
to be on 
same 
stamp. 


11. Whoever affixes any adhesive stamp to any instrument 
chargeable with duty and which has been executed by any person, 
shall, when allixing su$h stamp, cancel the same so that it cannot 
be used again 2 * , 

and whoever executes any instrument on any paper hearing an 
adhesive stamp * shall, at the time of execution, unless such stamp 
lms been already cancelled in manner aforesaid, cancel the same so 
that it cannot he used again. 

Any instrument bearing an adhesive stamp which lms not been 
cancelled so that it cannot he used again shall, so far as such stamp 
is concerned, he deemed to he unstamped. 

12. Every instrument written upon paper stamped with an 
impressed stamp, shall be written in such manner, that the stamp 
nmy appear on the face of the instrument 4 and cannot be used for 
or applied to any other instrument*'. 

13. Ho second instrument chargeable with duty shall be written 
upon a piece of stamped paper upon which an instrument chargeable 
with duty had already been written : provided that nothing in 
this section shall prevent any endorsment which is duly stamped 
or is not chargeable with duty being made upon any instrument 
for the purpose of transferring any right created or evidenced 


1 The words ‘drawn .... India’ 
apply to the entire clause, 2 Mad. 173. 

* This paragraph applies to cases in 
which the instrument chargeable with 
doty may be stamped after execution, 
9 All. 210. 

* This meets the case of a cheqne 
contained in the cheque-books issued 
by aome of the Indian banln to their 

customers. 


4 From 33 9 c 34 Vic. c. 97, sec. 7. 
As to the objects of sec. 12 of the 
Indian Act, see 5 Bom. 194. 

5 This does not require that the 
document should commence on the 
side on which the stamp is impressed, 
or that both sides of the paper or 
parchment may not be written upon, 
5 Bom. 188. 
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thereby, or of acknowledging the receipt of any money or goods 
t he payment or delivery of which is secured thereby. 

14 . Every instrument written in contravention of section 12 or 1 

13 shall be deemed to be unstamped *. * 

15 . Where the duty with which an instrument is chargeable, or 1 * * 
its ’exemption from duty, depends in any manner upon the duty ^ 
actually paid in respect of another instrument, the payment of such < 
last-mentioned duty shall, if application be made in writing 
to the Collector for that purpose, and on production of both the 
instruments, be denoted upon such first-mentioned instrument * in 
such manner as the Governor General in Council may by rule 
prescribe*. 

C . — Of the Time of stamping ' Instrument*. 

10. All instruments chargeable with duty 41 ml executed by any 1 
person in British India shall be stamped before or at the time of 1 
execution. i 

17 . Every instrument chargeable with duty executed only out of j 
British India, and not being a bill of exchange, cheque or p*o- , 
missory note, may be stamped within three months after it has been j 
first received in British India ; or, where such instrument cannot, < 
with reference to t lie description of stamp prescribed therefor, be ‘ 
duly stamped by a private person, it may l>e taken within the said j 
period of three months to the Collector, and he shall stamp the 
same, in such manner as the Governor General in Council may by 
rule prescribe 4 , with a stamp of such vahuwas the person so taking 
such instrument may require and pay for. 

18 . The first holder in British India of any bill of exchange, 1 

r icheque or promissory note drawn or made out of British India * 
shall, before be presents the same for acceptance or payment, or ] 
endorses, transfers or otherwise negotiates the same in British 
India, affix thereto the proper stamp and cancel the same : 

Provided that if, at the time any such bill, cheque or note comes 
into the hands of any holder thereof in British India, the proper 
adhesive stamp is affixed thereto and cancelled in manner pre- 
scribed by section 11, and such holder has no reason to believe 


Instru- 
ment 
written 
contrary to 
s. 1 a or 1 3, 

Denoting 

duty. 


Instru- 
ments 
other than 
hills etc. 
executed 

out of 

British 

India. 


Bills etc. 
drawn out 
of British 
India. 


1 1 1 Mad. 40. Any hardship which 
tnight otherwise arise from this pro- 
vision is prevented by the provisions 
of Chap. IV and of sec. 5a. 

* From the English Stamp Act, 

1870, sec. 14. 

VOL. II. 3 


* The denoting must be by endorse- 
ment under the hand of the Collector, 
Notification No. 1 288, 3d March, 188a, 

* 1*. 

* See Notification No. 1288, 3d 
March, .1882. 

Y 
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thpt such stamp was affixed or cancelled otherwise than by the 
person and at the time required by this Act, such stamp shall, so far 
as relates to such holder, be deemed to have been duly affixed and 
cancelled 1 . But nothing contained in this proviso shall relieve 
any person from any penalty incurred by him for omitting to affix 
or cancel a stamp. 


D. — Of Valuations for Duty . 

Conversion 19 . Where an instrument is chargeable with ad valorem duty in 
expressed* re 8 P ec f °f an amount expressed in pounds sterling, pounds cur- 
in certain rency, francs or dollars, such duty shall be calculated on the value 
currencies. guc h mone y j n the currency of British India according to the 
following scale : — 

One pound sterling or pound currency is equivalent to ten 
rupees : 

One hundred francs are equivalent to forty rupees : 

One Mexican or China dollar is equivalent to two rupees four 
annas. 


Amount 20 . Where an instrument is chargeable with ad valorem duty in 
in^ther^ aspect aii y money expressed in any other foreign or colonial 
foreign currency, such duty shall be calculated on the value of such money 
currencies. j n currenc y 0 f British India according to the current rate of 
exchange on the day of the date of the instrument. 


Stock and 21 . Where an instrument is chargeable with ad valorem duty in 
securities' res P ec ^ an y s t° c k or of any marketable security, such duty shall 
be calculated on the value of such stock or security according to 
the average price thereof on the day of the date of the instrument 2 . 


Effect of 22 . Where an instrument contains a statement of current rate 
exc h ftn £ e > or average price, as the case may require, and is 
exchange stamped in accordance with such statement, it shall, so far as 
or average regards the subject-matter of such statement, be presumed, uutil 
pnee. C0I1 trary be proved, to be duly stamped 3 . 

Instru- 23. Where interest is expressly made payable by the terms of 
reserving au instrument, such instrument shall not be chargeable with duty 
interest, higher than that with which it would have been chargeable had no 
mention of interest been made therein 4 . 


1 This protects a person who in * From 33 & 34 Vic. c. 97, sec. 
good faith takes a foreign bill bearing 12. 

a proper stamp, which afterwards 3 From the same, sec. 1 3: 

turns out not to have been affixed in 4 4 Bom. 3 26 ; 5 Bom. 470, 474. 

accordance with the law. 
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24. Where any property is transferred 1 to any person in c^n- Transfer in 
sideration, wholly or in part, of any debt due to him, or subject ^“shlera- 
either certainly or contingently to the payment or transfer 4 of any debt, or 
money or stock, whether being or constituting a charge or incum- subject to 
brance upon the property or not, such debt, money or stock is to j^n^etcT 
be deemed the whole or part, as the case may be, of the considera- 
tion in respect whereof the transfer is chargeable with ad valorem 

duty*. 

25. Where an instrument is executed to secure the payment of Valuation 
an annuity, or other sum payable periodically 4 , or where the eon- * n CH ?|* 
sideration for a conveyance is an annuity or other sum payable etc. 
jHJiiodically, the amount secured by such instrument, or the con- 
sideration for such conveyance (as the case may be), shall, for the 
purposes of this Act, be deemed to be — 

(а) where the sum is payable for a definite period so that the 
total amount to be paid can be previously ascertained— such total 
amount ; 

(б) where the sum is payable in perpetuity or for an indefinite 
time not terminable with any life in being at the date of such in- 
strument or conveyance — the total amount which, according to the 
terms of such instrument or conveyance, will or may be payable 
during the period of twenty years next after the date of such in- 
strument or conveyance; and 

(c) where the sum is payable for an indefinite time terminable 
with any life in being at the date of such instrument or convcy- 
«ance — the total amount which will or may be payable as aforesaid 
during the period of twelve years next after the date of such 
instrument or conveyance \ 

28. Where the amount or value of the subject-matter of any 8tauip 
instrument chargeable with ad valorem duty cunnot be, or (in the 
case of an instrument executed before this Act comes into force) BU bject- 
coukl not have been, ascertained, at the date of its execution or 
first execution, nothing shall be claimable under such instrument , n j nft te. 
more than the highest amount or value for which, if stated in an 
instrument of the same description, the stamp actually used would, 
at the date of such execution, have been sufficient *. 

1 otherwise than by operation of takes a liability. But see 5 Born, 470. 
law. * From 3\ & 34 Vic. c. 97, sec. 73. 

1 5 Mad. 18, followed in 10 Cal. 92 : * See Ltimmer Atphalle Paving Co, 

and see 7 Mad. 42 1 as to the stamp on v. Comrnrs. of Inland Jteveuve, L. K., 

a certificate of sale of a right to re- 7 Ex. 21 1. 
deem. The words * subject ... to the 5 Cf. 33 & 34 Vic. c. 97* ». 7 2 * 

payment or transfer* etc. apply only * 3 Mad. 342. 

to cases in which the purchaser under- 

3 V 2 
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Fact® 
affecting 
duty to be 
set forth 
in instru- 
ment. 

Direction 
as to duty 
in case of 
certain 
convey- 
ances. 


The consideration (if any) and all other facts and circum- 
stances affecting the chargeability of any instrument with duty, or 
the amount of the duty with which it is chargeable, shall be fully 
and truly set forth therein 1 . 

28 . (a) Where any property has been contracted to be sold for 
one consideration for the whole, and is conveyed to the purchaser 
in separate parts by different instruments, the consideration shall 
he apportioned in such manner as the parties think fit, so that a 
distinct consideration for each separate part is set forth in the 
conveyance relating thereto, and such conveyance shall he charge- 
able with ad valorem duty in respect of such distinct consideration. 

(b) Where property contracted to he purchased for one con- 
sideration for the whole, by two or more persons jointly, or by any 
person for himself and others, or wholly for others, is conveyed in 
parts by separate instruments to the persons by or for whom the 
same was purchased, for distinct parts of the consideration, the 
conveyance of each separate part shall he chargeable with ad 
valorem duty in respect of the distinct part of the consideration 
therein specified. 

( c ) Where a person having contracted for the purchase of any 
property, hut not having obtained a conveyance thereof, contracts 
to sell the same to any other person, and the property is in 
consequence conveyed immediately to the sub-purchaser, the convey- 
ance shall he chargeable with ad valorem duty in respect of the con- 
sideration for the sale by the original purchaser to the sub-purchaser. 

( d ) Where a person having contracted for the purchase of any 
property, hut not having obtained a conveyance thereof, contracts 
to sell the whole, or any part, thereof, to any other person or 
persons, and the projierty is in consequence conveyed by the 
original seller to different persons in parts, the conveyance of each 
part sold to a sub-purchaser shall he chargeable with ad valorem 
duty in respect only of the consideration paid by such sub- 
purchaser, without regard to the amount or value of the original 
consideration, and the conveyance of the residue (if any) of such 
property to the original purchaser shall l>e chargeable with ad 
valorem duty in respect only of the excess of the original con- 
sideration over the aggregate of the considerations paid by the 
sub-purchasers : 

Provided that the duty on such last-mentioned conveyance shall 
in no case be less than one rupee. 

* Sec. 63 infra provide* a sanction for this rule, which U taken from 33 & 34 
Vic. c. 97, 10. 
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(f) Where a sub- purchaser takes an actual conveyance of Jjn? 
interest of the person immediately selling to him, which is charge- 
able with ad valorem duty in respect of the consideration paid by 
him, and is duly stamped accordingly, any conveyance to be 
afterwards made to him of the same property by the original 
seller shall be chargeable with a duty equal to that which would 
be chargeable on a conveyance for the consideration obtained by 
such original seller ; or where such duty would exceed five rupees, 
with a duty of five rupees. 

E . — Duty by ivlnm payable. 

29 . In the absence of an agreement to the contrary, the expense Duties by 
of providing the proper stamp shall be borne — whom pay- 

(a) in the case of any instrument described in numbers 2, 11, 

*J» 15, 2 4 > 28, 29, 30, 44, 53, 54, 55, 57 all( * 60 («) »»<1 ( f >) 

of the first schedule — l>v the person drawing, making or executing 
such instrument : 

(b) in the case of a policy of insuiance 1 — by the insured ; 

(c) in the case of a conveyance* — by the grantee: in the ease of 
a lease 3 or agreement to lease — by the lessee or intended lessee : 

(d) in the case of a counterpart of a lease — hv the lessor : 

(«) in the case of an instrument of partition 4 5 — by the parties 
thereto in proportion to their respective shares in the property 
comprised therein, or when the partition is made in execution of 
an order passed by a Revenue-Authority, in such proportion as 
such Authority directs 

(/) in the case of un instrument of exchange -by the parties in 
equal shares ; and 

(*7) in the case of a certificate of sale — by the purchaser of the 
* property to which such certificate relates. 


• chapter in. 

ADJUDICATION AS TO STAMPS. 

30 . When any instrument, whether executed or not, and whether Adjudica- 
pieviously stamped or not, is brought to the Collector, and the^ 00 *** 0 
person bringing it applies to have the opinion of that officer as to JJamp! 
the duty (if any) with which it is chargeable, and pays * a fee of 


1 Sec. 3, cl. (15). 
a Sec. 3, cl. (9). 

3 Sec. 3, cl. (12;. 


4 Sec. 3, cl. (11). 

5 2 All. 666 . 

4 in cash, see below, sec*. 32, note. 
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sq^h amount (not exceeding five rupees and not less than eight 
annas) as the Collector may in each case direct, the Collector shall 
determine the duty (if any) with which, in his judgment, the in- 
strument is chargeable : 

and may for that purpose require to be furnished with an 
abstract of the instrument, and also with such affidavit or other 
evidence as he may deem necessary to prove that all the facts and 
circumstances affecting the chargeability of the instrument with 
duty, or the amount of the duty with which it is chargeable, are 
fully and truly set forth therein, and may refuse to proceed upon 
any such application until such abstract and evidence have been 
furnished accordingly : 

Provided that no evidence furnished in pursuance of this section 
shall be used against any person in any civil proceeding, except in 
an enquiry as to the duty with which the instrument to which it 
relates is chargeable ; and every person by whom any such evidence 
is furnished shall on payment of the full duty with which the 
instrument to which it relates is chargeable, be relieved from any 
penalty he may have incurred under this Act by reason of the 
omission to state truly in such instrument any of the facts or 
circumstances aforesaid \ 

31. When an instrument brought to the Collector under section 
30 is in his opinion one of a description chargeable with duty, 
and 

(a) the Collector determines that it is already fully stamped, or 

(b) the duty determined by the Collector under section 30 , 
or such a sum as, with the duty already paid in respect of the 
instrument, is equal to the duty so determined, has been paid, 

the Collector shall certify by endorsement on such instrument 
that the full duty (stating the amount) with which it is chargeable 
has been paid. 

When such instrument is in his opinion not chargeable with 
duty, the Collector shall certify in manner aforesaid that such 
instrument is not so chargeable. 

Any instrument upon which an endorsement has been made 
under this section shall be deemed to be duly stamped, or not 
chargeable with duty, as the case may be ; and if chargeable with 
duty, shall be receivable in evidence 2 or otherwise, and may be 
acted upon and registered as if it had been originally duly 
stamped : 

Nothing in this section shall authorise the Collector to endorse — 


33 & 34 Wc. c * 97> 20 • 


2 3 All. 1 1 5" 



THE STAMP ACT. 


IO63 

any instrument executed or first executed in British India and 
brought \o him after the expiration of one month from the date* of 
its execution or first execution (as the case may be) ; 

any instrument executed or first executed out of British India 
and brought to him after the expiration of three months after it 
has been first received in British India ; or 

any instrument chargeable with the duty of one anna, or any 
bill of exchange or promissory note, when brought to him after 
the drawing or execution thereof on paper not duly stamped. 

32. Every payment of a fee under section 30 shall be made in Payment 

stamps, or cash, as the Governor General in Council may by rule <)f 
.. \ J J under P.30 

direct • how made. 


CHAPTER IV. 

INSTRUMENTS NOT TOLY STAMPED. 

33. Every person having by law or consent of parties authority Examina- 

to receive evidence 1 2 3 , and ^ on and 

m impound* . 

every person in charge of a public office except an officer of ing of in- 

Pol ice, struments. 

before whom any instrument chargeable in his opinion with 
duty is produced or comes, in the performance of his functions, 
shall, if it appears to him that such instrument is not duly stamped, 
impound the same. 

For that purpose every such person shall examine every instru- 
ment so chargeable and so produced or coming before him, in 
order to ascertain whether it is stamped with a stamp of the value 
and description required by the law in force In British India when 
such instrument was executed or first executed 8 . 

Provided that nothing herein contained shall be deemed to 
require any Magistrate or Judge of a criminal Court to examine 
or impound any instrument coming before him in the course of 
any proceeding other than a proceeding under chapter XL or 
chapter XLI of the Code of Criminal Procedure, or chapter XVIII 
of the Presidency Magistrates Act 4 * * * : 

1 The Governor General in Council them ‘in favour of the subject/ see 
has ruled that the payment shall be 8 Cal. 596-7 : 10 Cal. 280 : 9 Mad. 
made in cash. Notification No. 1288, 146, see 148. 

31st March, 1882. As to stamped paper signed in 

3 This includes not only judicial blank, see 5 Cal. 39. 

officers but arbitrators and gpecial 4 These references are now to be 

commissioners. read as if they were made to Act X 

3 See above for a list of the laws of 1882, chapters XIT and XXXVI. 

here referred to. As to construing 
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Provided also that, in the case of a Judge of a High Court, the 
duty of examining and impounding any instrument under this 
section may be delegated to such officer as the Court appoints in 
this behalf. 

The Local Government may from time to time, in cases of 
doubt, determine who shall be deemed to be, for the purpose of 
this section, persons in charge of public offices. 

34. No instrument chargeable with duty shall be admitted in 
evidence for any purpose 1 by any person having by law or consent 
of parties authority to receive evidence, or shall be acted upon, 
registered or authenticated by any such person or by any public 
officer, unless such instrument is duly stamped 2 : 

Provided that — 

(1) any such instrument, not being an instrument chargeable 
with a duty of one anna only or a bill of exchange or promissory 
note 3 , shall, subject to all just exceptions 4 , be admitted in evidence 
on payment of the duty with which the same is chargeable or (in 
the case of an instrument insufficiently stamped) of the amount 
required to make up such duty, together with a penalty of five 
rupees, or when ten times the amount of the proper duty or 
deficient portion thereof exceeds five rupees, of a sum equal to ten 
times such duty or portion 5 ; 

(2) nothing herein contained shall prevent the admission of any 
instrument in evidence in any proceeding in a criminal Court other 
than a proceeding under chapter XL or chapter XLI of the Code 
of Criminal Procedure, or chapter XVIII of the Presidency 
Magistrates Act 6 ; 

(3) when . an instrument has been admitted in evidence, such 
admission shall not, except as provided in section 50, be called in 


1 not even for a collateral purpose : 
see 4 Bom. 349 on the Stamp Act of 
1869. 

3 See above, sec. 3, cl. 10, and 5 
Ben. 103 : 7 Mad. 178 : 3 Bom. H. C. 
A. C. J. 100. 

3 8 Mad. 87. That promissory 
notes and hundis not ‘duly stamped* 
(i.e. at or before execution) cannot be 
stamped by the Court and received 
in evidence, see 13 Ben. Appx. 33 : 
4 Cal. 259 : 8 Cal. 645 : 7 Mad. H. C. 
361 : 3 Mad. 251 : 7 Bom. H. C., 
0 . C. J. 180. 

• 4 10 Bom. H. C. 408. 


5 Where the duty and penalty have 
not been tendered to and refunded by 
a Court of first instance, an appellate 
Court has no power to direct recep- 
tion of the document on a subsequent 
tender of that amount, 4 Cal. 213: 
but see 5 Mad. 220. Where penalty 
or stamp-duty is improperly levied, 
see secs. 36, 42. An appeal does not 
lie against a decision erroneously 

' directing the enforcement of such 
penalty, the error not affecting the 
merits or the jurisdiction, 5 Cal. 31 1. 

6 i.e. Act X of 1882, chapters XII 
and XXXVI. 
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question at any stage of the same suit or proceeding on the ground 
that the instrument has not been duly stamped \ 


35 . When the person impounding an instrument under section Instru- 
33 has by law or consent of parties authority to receive evidence ment ® 
and admits such instrument in evidence upon payment of a penalty how dealt 
as provided by section 34, he shall send to the Collector an wit h* 
authenticated copy of such instrument, together with a certificate 
in writing, stating the amount of the duty and penalty levied in 
respect thereof, and shall send such amount to the Collector, or to 
such person as he may appoint in this behalf. 

In every other case, the person so impounding an instrument 
shall send it in original to the Collector. 


30 . When a copy of an instrument is sent to a Collector under Power to 
the first paragraph of section 35, he may, if he thinks fit, upon 
application made to him in this behalf, refund any portion of the paid unde 
penalty in excess of five rupees which has been paid in respect of 35 > P ara 
such instrument, or 

when such instrument has been impounded only because it has 
been written in contravention of section 12, or section 13, he may 
refund the whole penalty so paid. 


37 . When the Collector impounds any instrument under section Power to 

33, or receives any instrument sent to him under the second clause stam P 
7 • , . struments 

ot section 35, he shall 1 2 adopt the following procedure : — impound- 

(а) If he is of opinion that such instrument is duly stamped, or ed * 
is not chargeable with duty, he shall certify by endorsement thereon 
that it is duty stamped, or that it is not so chargeable (as the case 
may be), and shall upon application made to him in this behalf 
deliver such instrument to the person from whose possession it 

| came into the hands of the officer impounding it, or as such person 
* may direct. 

(б) If the Collector is of opini6n that such instrument is charge- 
able with duty 3 and is not duly stamped, he shall require the 
payment of the proper duty or the amount required to make up the 
same, together with a penalty of five rupees 4 ; or if ten times the 
amount of the proper duty or of the deficient portion thereof 
exceeds five rupees, then such penalty, not less than five rupees and 
not more than ten times the amount of such duty or portion, as he 
thinks fit. 


1 3 Cal. 787, following 16 Suth. Civ. 

R* 6 : 5 Mad. 220 : 12 Cal. 64. 

3 8 Cal. 261. 

3 under the Stamp Act in force 


when the instrument was executed, 
5 Mad. 394. 

4 8 Cal. 261 : 5 Mad. 394 : 10 Bom. 
-* 39 * 
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Provided that, when such instrument has been impounded only 
because it has been written in contravention of section 12 or 
section 13, the Collector may, if he thinks fit, remit the whole 
penalty prescribed by this section. 

Every certificate under clause (a) of this section shall, for the 
purposes of this Act, be conclusive evidence of the matters stated 
therein. 

Nothing in this section applies to an instrument chargeable with 
a duty of one anna only, or to a bill of exchange or promissory 
note. 

38 . If any instrument chargeable with duty and which is not 
duly stamped is produced by any person of his own motion before 
the Collector within one year from the date of its execution or first 
execution, and such person brings to the notice of the Collector the 
fact that such instrument is not duly stamped, and offers to pay to 
the Collector the amount of the proper duty, or the amount 
required to make up the same, and the Collector is satisfied that 
the omission to duly stamp such instrument has been occasioned 
by accident, mistake or urgent necessity, he may, instead of pro- 
ceeding under sections 33 and 37, receive such amount and proceed 
as next hereinafter prescribed. 

Nothing in this section applies to an instrument chargeable with 
a duty of one anna only, or to a hill of exchange or promissory 
note. 

39 . When the duty and penalty (if any) leviable in respect of any 
instillment have been paid under section 34, section 37 or section 
38, the person admitting such instrument in evidence, or the 
Collector (as the case maybe), shall certify by endorsement thereon 
that the proper duty or (as the case may be) the proper duty and 
penalty (stating the amount of each) have been levied in respect 
thereof, and the name and residence of the person paying them. 

Every instillment so endorsed shall thereupon he admissible in 
evidence, and may be registered and acted upon and authenticated 
as if it had been duly stamped, and shall be delivered on his 
application in this behalf to the person from whose possession it 
came into the hands of the officer impounding it, or as such person 
may direct : 

Provided that no instrument which has been admitted in 
evidence upon payment of duty and a penalty under section 34 shall 
be so delivered before the expiration of one month from the date of 
such impounding, or if the Collector has certified that its further 
detention is necessary and has not cancelled such certificate : 



Provided also that nothing in this section shall affect the Code 
of Civil Procedure, section 144, clause 3 \ 

40 . The payment of a penalty under this chapter in respect of Prosecu- 

an instrument shall not bar the prosecution of any person who 
appears to have committed an offence against the stamp-law in against, 
respect of such instrument: stamp-law. 

But no such prosecution shall he instituted in the case of any Proviso, 
instrument in respect of which such a penalty has been paid, unless 
it appears 1 to the Collector that the offence was committed with 
an intention 8 of evading payment of the proper duty 4 . 

41 . When any duty or penalty has been paid, under section 34, Persona 
section 37 or section 38, by any person in respect of an instrument, 

and by agreement, or under the provisions of section 29 or any penalty 
other enactment in force at the time such instrument was executed, 111R y re * 
some other person was hound to hear the expense of providing the - m cer tain 
proper stamp for such instrument, the first-mentioned person shall cases, 
he entitled to recover from such other person the amount of the 
duty or penalty so paid r> ; and for the purpose of such recovery any 
certificate granted in respect of such instrument under section 39 
shall be conclusive evidence of the matters therein certified 0 . 

42 . When any penalty is paid under section 34 or 37, the Remission 
Chief Controlling Revenue- Authority may, upon application in p^hTunde^ 
writing made within one year from the date of the payment, refund s. 34 or 37. 
such penalty wholly or in part. 

43 . If any instrument sent to a Collector under the second Non-lia- 

paragraph of section 35 he lost, destroyed or damaged during 
transmission, the person sending the same shall not he liable strmnents 
for such loss, destruction or damage. Hent unt,er 

When any instrument is about to be sent, the person from ^ ^ of 
whose possession it came into the hands of the person impounding instrn- 
the same may require a copy thereof to he made at the expense of 80 


V Supra, p. 524. 

2 This does not require the Col- 
lector to hold a formal enquiry or re- 
cord proceedings, 7 Mad. 538. 

* 3 Ben. A. C. J. 329 : 5 Bom. 629. 
The law does not require intention to 
be proved as part of the offence, 7 
Mad. 537- 

* 2 Cal. 399 : 8 Cal. 259. The effect 
of secs. 37 and 40 is that every one 
must be allowed an opportunity of 
paying the penalty before the Col- 
lector exercises his discretion under 


sec. 69, 7 Bom. 82. As to instruments 
chargeable with a one-anna stamp 
duty, bills of exchange and promissory 
note*, see see. 61 . 

5 6 All. 70. 

* The object of this section is to 
stimulate the production of instru- 
ments liable to stamp-duty and not 
properly stamped. It enables the 
producer to throw the cost of pro- 
ducing the unstamped document upon 
another person. 
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such first-mentioned person and authenticated by the person im- 
pounding such instrument. 

44 . When any bill of exchange or promissory note chargeable 
with the duty of one anna, or any cheque, is presented for payment 
unstamped, the person to whom it is so presented 2 * tnay affix 
thereto the necessary adhesive stamp, and upon cancelling the 
same in manner hereinbefore provided may pay the sum payable 
upon such bill, note or cheque, and may charge the duty against 
the person who ought to have paid the same, or deduct it from the 
sum payable as aforesaid ; and such bill, note or cheque shall, so 
far as respects the duty, be deemed good and valid. 

But nothing herein contained shall relieve any person from any 
penalty he may have incurred in relation to such bill, note or 
cheque. 


CHAPTER V. 

lU.FKRKNCK AND KE VISION. 

46 . If any Collector acting under section 30, section 37 or 
section 38 feels doubt as to the amount of duty with which any 
instrument is chargeable, he may draw up a statement of the case, 
and refer it, with his own opinion thereon, for the decision of the 
Chief Controlling Revenue- Authority, and such Authority shall 
consider the case and'send a copy of its decision to the Collector, 
and he shall proceed to assess and charge the duty (if any) in 
conformity with such decision 

40 . The Chief Controlling Revenue-Authority may state an^ 
case referred to it under section 45 or otherwise coming tc 
its notice and refer such case with its own opinion thereon, if tin 
ease arises in the territories for the time being administered bj 
the Governor of Fort Saint George in Council or the Governor o 
Bombay in Council — to the High Court of Judicature at Madra 
or Bombay as the case may be : if it arises iu the North- Wester j 
P rovinces or Oudh — to the High Court of Judicature for tin 
North-Western Provinces : if it arises in the territories for th 
time being administered by the Lieutenant-Governor of the Pan 
j&b — to the Chief Court of the Panjab: if it arises in the Centra 
Provinces — to the High Court of Judicature at Bombay; and if i 

1 The official copy of Act I of 1879 2 i.e. the drawee, acceptor or prt 

has 4 payee* — an obvious misprint or inissor. 

clerical error. ^ 3 7 Mad. 15S. 
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arises in any other part of British India — to the High Court of 
Judicature at Fort William. 

Every such case shall be decided by not less than three Judges 
of the High Court or Chief Court to which it is referred, and in 
case of difference the opinion of the majority shall prevail. 

47. If the High Court or Chief Court is not satisfied that the Power of 

statements contained in the case are sufficient to enable it to * to 

. , call for 

determine the questions raised thereby, the Court may refer the further 

case back to the Revenue- Authority by which it was stated, to psrticu- 

make such additions thereto or alterations therein as the Court 

may direct in that behalf. 

48 . The High- Court or Chief Court, upon the hearing of any Procedure 
such case, shall decide the questions raised thereby and shall * n _ 
deliver its judgment thereon containing the grounds on which such reference, 
decision is founded : and it shall send to the Revenue-Authority 

by which the case was stated, a copy of such judgment under 
the seal of the Court and the signature of the Registrar, and 
the Revenue- Authority shall, on receiving such copy, dispose of 
the case conformably to such judgment. 

49. If any Court other than a Court mentioned in section 46 Reference 
feels doubt 1 as to the amount of duty to he puid in respect of any 
instrument under the first proviso to section 34, the Judge may High 
draw up a statement of the case and refer it with his own opinion 
thereon for the decision of the High Court or Chief Court to which, 

if he were the Chief Controlling Revenue-Authority, he would 
under section 46 refer the same, and such Court shall deal with 
the case as if it had been referred under section 46, and send a copy 
of its judgment under the seal of the Court and the signature of 
the Registrar to the Judge making the reference, who shall, on 
receiving such copy, dispose of the case conformably to such 
judgment. 

References made under this section, when made by a Court 
subordinate to a District Court, shall be made through the 
District Court, and when made by any subordinate Revenue Court, 
shall be made through the Court immediately superior. 

60 . When any Court in the exercise of civil or revenue juris- Revision 
diction makes any order admitting any instrument in evidence 
as duly stamped or as not requiring a stamp, or upon payment of of Courts 
duty and a penalty under section 34, the Court to which appeals 
lie from, or references are made by, such first-mentioned Court deucy of 


• 1 1 Ma<l. 38. 
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may, of its own motion or on the application of the Collector, take 
such order into consideration 1 ; and if it is of opinion that such 
instrument should not have been admitted in evidence without the 
payment of duty and penalty under section 34, or without the pay- 
ment of a higher duty and penalty than those paid, may record a 
declaration to that effect, and determine the amount of duty with 
which such instrument is chargeable, and may require any person 
in whofce possession or power such instrument then is to produce 
the same, and may impound the same when produced 2 . 

When any declaration has been recorded under this section, the 
Court recording the same shall send a copy thereof to the Collector 
and, where the instrument to which it relates has been impounded 
or is otherwise in the possession of such Court, shall also send him 
such instrument ; and thereupon the Collector may, notwith- 
standing anything contained in the order admitting such instru- 
ment in evidence, or in any certificate granted under section 39, or 
in section 40, prosecute any person for any offence against the 
stamp-law which the Collector considers him to have committed in 
respect of such instrument : 

Provided that no such prosecution shall be instituted where the 
amount (including duty and penalty) which according to the 
determination of such Court was payable in respect of the instru- 
ment under section 34 is paid to the Collector, unless he thinks 
that the offence was committed with an intention of evading pay- 
ment of the proper duty: 

Provided also that, except for the purposes of such prosecution, 
no declaration made under this section shall affect the validity of 
any order admitting any instrument in evidence, or of any cer- 
tificate granted under section 39. 

CHAPTER VI. 

ALLOWANCES FOR SPOILED STAMPS AND STAMPS NO 
LONGER REQUIRED. 

Allowance 61 . Subject to such rules as may be made by the Governor 
atainpa!!* 11 General in Council 3 as to the evidence which the Collector 4 may 
require, allowance shall be made by the Collector for impressed 
stamps spoiled in the eases hereinafter mentioned ft , namely : — 

1 merely for the purpose of ascer- are ultra vires, see 5 Bom. 197 : 7 
tabling whether the Government Mad. 158 and 181 : 8 Mad. 532. 
revenue has suffered, 12 Cal. 66. 4 That he cannot delegate this 

* 8 Mad. 564. authority, see 5 All. 17. 

s See Notification No. 1288, 3d 4 n Mad. 37. 

March, 1882. As to when such rule® 
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(ci) The stamp on any paper inadvertently and undesignedly 
spoiled, obliterated or by any m?ans rendered unfit for the purpose 
intended, before any instrument written thereon is executed by any 
person : 

(6) The stamp used or intended to be used for any bill of 
exchange, cheque or promissory note, signed by or on behalf of the 
drawer or intended drawer, but not delivered out of his hands to 
the payee or intended payee, or any person 011 his behalf, or 
deposited with any person as a security for the payment of money, 
or in any way negotiated, issued or put in circulation, or made use 
of in any other manner, and which, being a bill of exchange or 
cheque, has not been accepted by the drawee, and provided that 
the paper on which any such stamp is impressed does not hear any 
signature intended as or for the acceptance of any bill of exchange 
or cheque to be afterwards written thereon : 

(c) The stamp used or intended to be used for any bill of ex- 
change, cheque or promissory note signed by, or on behalf of, the 
drawer thereof, but which from any omission or error 1ms been 
spoiled or rendered useless, although the same, being a bill of 
exchange or cheque, may have been presented for acceptance or 
accepted or endorsed, or, being a promissory note, may have been 
delivered to the payee ; provided that another completed and duly 
stamped hill of exchange, cheque or promissory note is produced 
identical in every particular, except in the correction of such 
omission or error as aforesaid, with the spoiled hill, cheque or 
note : 

(</) The stamp used for any of the following instruments, that is 
to say — 

(1) an instrument executed by any party thereto, but afterwards 
found by a competent Court to be absolutely void in law from the 
beginning : 

(2) an instrument executed by any person, but afterwards found 
unfit, by reason of any error or mistake therein for the purpose 
originally intended : 

(3) an instrument executed by any party thereto, but which, by 
reason of the death of any person, by w'hom it is necessary that it 
should be executed, without having executed the same, or of the 
refusal of auy such person to execute the same, or to advance any 
money intended to lie thereby secured, cannot be completed so as 
to effect the intended transaction in the form proposed, 

(4) an instrument executed by any party thereto which, for 
want of the execution thereof by some material party, and his 
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Allowance 
for misused 
stamps. 


inability or refusal to sign the same,, is in fact incomplete and 
insufficient for the purpose for which it was intended. 

(5) an instrument executed by any party thereto which, by 
reason of the refusal of any person to act under the same, or 
by the refusal or non-acceptance of any office thereby granted, 
totally fails of the intended purpose : 

(6) an instrument executed by any party thereto which becomes 
useless in consequence of the transaction intended to be thereby 
effected being effected by some other instrument duly stamped : 

(7) an instrument executed by any party thereto which is 
inadvertently and undesignedly spoiled, and in lieu whereof another 
instrument made between the same parties and for the same 
purpose is executed and duly stamped : 

Provided that, in the case of an executed instrument — 

(а) such instrument is given up to be cancelled : 

(б) the application for relief is made within six months after the 
date of the instrument or, if it is not dated, within six months 
after the execution thereof by the person by whom it was first or 
alone executed, except where from unavoidable circumstances any 
instrument for which another instrument has been substituted 
cannot be given up to be cancelled within the aforesaid period, 
and in that case within six months after the date or execution of 
the substituted instrument, and except where the spoiled instru- 
ment has been sent out of British India, and in that case within 
six months after it has been received back in British India : 

Provided also that, in the case of stamped paper not having any 
executed instrument written thereon, the application for relief is 
made within six months after the stamp has been spoiled as 
aforesaid \ 

62 . When any person lias inadvertently used, for an instrument 
chargeable with duty, a stamp of a description other than that 
prescribed for such instrument by the rules made under this Act, 
or a stamp of greater value than was necessary, or has inadver- 
tently used any stamp for rfh instrument not chargeable with finy 
duty, or when any stamp used for an instrument has been in- 
advertently rendered useless under section 14 owing to such 
instrument having been written in contravention of the provisions 
of section 12, the Collector may, on application made within 
six months after the date of the instrument or, if it is not dated, 
within six months after the execution thereof by the person by 
which it was first or alone executed, and upon the instrument, if 


1 From 33 & 34 Vjc. c. 98, sec. 14. 
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chargeable with duty, being restamped with the proper duty, 
cancel and allow as spoiled the stamp so misused or rendered 
useless \ 

63 . In any case in which allowance is made for spoiled or Allowance 
misused stamps, the Collector may give in lieu thereof (a) other u “ t ^ d 8eC9 ‘ 
stamps of the same description and value, or, (b) if required, and how made', 
he thinks fit, stamps of any other description to the same amount 
in value, or, (c) at his discretion, the same value in money, de- 
ducting one anna for each rupee or fraction of a rupee 1 2 3 . 

54 . When any person is possessed of a stamp which has not Allowance 
been spoiled or rendered unfit or useless for the purpose intended, s ^ ln P 8 
but for which he has no immediate use, the Collector shall repay quired for 
to such person the value of such stamp in money, deducting one U8e - 
anna for each rupee or portion of a rupee, upon such person de- 
livering up the same to be cancelled, and proving to the Collector’s 
satisfaction that it was purchased* by such person with a bond Jide 
intention to use it, and that he has paid the full price thereof, anti 
that it was so purchased within the period of siv months next pre- 
ceding the date on which it is so delivered 


CHAPTER VII. 


SUPPLEMENTAL PROVISIONS. 


f 


55 . The Local Government, subject to the control of the Gover- Power to 

nor General in Council, may make rules consistent herewith for m ? k ® rules 
i*i , , 1 relating to 

regulating the supply and sale ot stamps and stamped papers, the sale of 

persons by whom alone such sale is to be conducted, and the duties stamps. 

and remuneration of such persons 4 . 


58. The Governor General in Council may make rules eon- Power to 

sistent herewith 5 * to carry out generally the purposes of this make rule * 

£ enerft11 * 

ct • to carry 

out Act. 


1 33 & 34 Vi c. c. 98, sec. 15. 

2 Ibid. sec. 16. 

3 Ibid. sec. 17. 

4 See sec. 68, infra, for the punish- 
ment of disobedience to the rules under 

this section, which have been made 
by the Local Governments of Bengal 

(25 April, 1881, and i8Dec., 1883), 
Madras (24 July, 1883), Bombay 

(13 Sept. 1881), N. W. Provinces and 
Oudh (22 Sept. 1882), the Panj£b 


(4 July, 1885, and 2d June, 1881), 
Assam (23 March, 1882, and 7 Jan., 
1884), British Burma (2 Nov., 1880) : 
and the Central Provinces (9 Aug., 
1882) : also by the Resident, Haidar- 
HUd (27 Sept., 1883). 

8 8 Mad. 532, and see 5 Bom. 197 : 
7 Mad. 158 and 181. 

6 See Notification No. 1288, 3d 
March, 1882. 


VOL. II. 


3 7 - 
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Powers 
exercise- 
able from 
time to 
time. 
Publica- 
tion of 
rules. 


Obligation 
to give 
•tamped 
receipt. 


Saving as 
to court- 
fees. 


Act to be 
translated, 
indexed 
and sold 
cheaply. 


Executing 
etc. in- 
strument 
not duly 
stamped. 


67. All powers to make appointments, rules and orders con- 
ferred by this Act may be exercised from time to time as occasion 
requires. 

All rules made under this Act, other than rules made under 
section 55, shall be published in the Gazette of India , and all rules 
made under section 55 shall be published in the local Gazette l . 
All rules published as required by this section shall, upon such 
publication, have the force of law. 

68 . Any person receiving any money exceeding twenty rupees 
in amount, or any bill of exchange, cheque or promissory note for 
an amount exceeding twenty rupees, or receiving in satisfaction of 
a debt any moveable property exceeding twenty rupees in value, 
shall, on demand by the person paying or delivering such money, 
bill, cheque, note or property, give a duly stamped receipt for the 
same. 

69. Nothing herein contained shall be deemed to affect the 
duties chargeable under any enactment for the time being in force 
relating to court-fees. 

60. Every Local Government shall cause this Act to be carefully 
translated into the principal vernacular languages of the territories 
administered by it. A full alphabetical index shall be added to 
every such translation, and the translation and index shall be 
printed and sold to the public at a price not exceeding four annas 
per copy. 


CHAPTER VIII. 


CRIMINAL OFFENCES 2 ANI) PROCEDURE. 


01 . Any person drawing, making, issuing, endorsing or trans- 
ferring, or signing otherwise than as a witness, or presenting for 
acceptance or payment, or accepting 3 , paying or receiving payment 


of, or in any manner negotiating, 
promissory note without the same 

1 See Fort St. George Gazette , 

7 Aug. 1883, Part I, p. 490 : Bombay 
Government Gazette , 15 Sept. 1881, 
Part I, pp. 505-507; 18 Jan. 1883, 
Part I, p. 60: Calcutta Gazette , 
Part I, 27 April, 1881, pp. 462, 463: 

10 Aug. 1881, p. 783 ; 19 April 1882, 
p. 362 : Panjdb Gazette , 1 1 Feb. 1881, 
p. 92 ; Central Provinces Gazette , 


any bill of exchange, cheque or 
being duly stamped, 

9 Aug. 1882, Part II, p. 149; 
British Burma Gazette, 22 Nov. 
1880, Part II, p. 412. 

51 For other offences relating to 
stamps, etc,, see the Penal Code, 
secs. 255-263, supra vol. I, pp. 190- 
192. 

3 i.e. executing as acceptor, 7 Mad. 
7i- 
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any person executing 1 or signing otherwise than as a witness 
any other instrument chargeable with duty 2 without the same being 
duly stamped, and 

any person voting or attemping to vote under any proxy not 
duly stamped, 

shall for every such offence be punished with fine which may 
extend to five hundred rupees 3 : 

Provided that, when any penalty has been paid in respect of any 
instrument under section 34, section 37 or section 50, the amount 
of such penalty shall be allowed in reduction of the fine (if any) 
subsequently imposed under this section in respect of the same 
instrument upon the person who paid such penalty. 

62 . Any person required by section 11 to cancel an adhesive Failure 
stamp and failing to cancel such stamp in manner prescribed by to cancel 
that section, shall be punished with fine which may extend to one stamp, 
hundred rupees 4 . 

63 . Any person who, with intent to defraud the Government of Omission 

any duty, with” ro 7 

(a) executes any instrument in which all the facts and circum- visionsof 
stances required by section 27 to be set forth in such instrument see. 27. 
are not fully and truly set forth, or 

(b) being employed or concerned in or about the preparation of 
any instrument, neglects or omits fully and truly to set forth 
therein all such facts and circumstances, 

shall be punished with fine which may extend to five thousand 
rupees 


1 As to drafting or engrossing 
documents, see 3 Mad. H. C. Rul. 
xxvii ; 1 Bom. H. C. 37. The writ- 
ing of a document under instructions 
is not executing it, even though the 
writer notes the fact with his signa- 
ture. 

2 This seems to include all instru- 
ments (other than bills, cheques 
and notes) chargeable with stamp- 
duty of any amount. But the proviso 
to sec. 41 would appear to restrict 
clause 2 of sec. 61 to instruments 
(other than bills etc.) chargeable with 
duty of one anna only. As to letters 
acknowledging receipt of more than 
rs. 20 in payment of a debt, see 8 
Mad. 11. 

3 That intention to evade pay- 

ment is not an essential ingredient 

3 


in the offences described in the 
first two clauses of this section, 
see 6 Mad. H. C. Rulings, v, on 
the corresponding section of the 
Stamp Act of 1869. But of course 
the presence or absence of intention 
should be considered in fixing the 
amount of the fine, 2 Cal. 399, 404, 
and see the proviso to sec. 41. The 
abetment of any offence under sec- 
tion 61 is punishable under the Penal 
Code, which now provides for the 
abetment of offences under special 
laws. That receiving an unstamped 
document is not an abetment of its 
execution, etc., see 7 Bom. 82: 8 All. 
18. Compare 33 & 34 Vic. c. 97, 
sec. 54. • • 

4 33 & 34 Vic. c * 97> wc* 24. 

* Cf. 33 & 34 Vic. c. 97, sec. 10. 
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lefusal 04 . Any person who, being required under section 58 to give a 
eceipt receipt, refuses or neglects to give the same, or who, with intent to 

Svading defraud the Government of any duty, upon a payment of money or 

luty on delivery of property exceeding twenty rupees in amount or value, 

■eceipte. g{ ves a receipt for an amount or value not exceeding twenty 

rupees, or separates or divides the money or property paid or 
delivered, shall be punished with fine which may extend to one 
hundred rupees 1 . 


Not 05 . Every person who — 

making out receives, or takes credit for, any premium or consideration 

for any contract of insurance, and does not, within one month 
after receiving, or taking credit for, such premium or considera- 
tion, make out and execute a duly stamped policy of such insur- 


ance ; or 

Making (Z>) makes, executes or delivers out any policy which is not duly 
not duly ^ stamped, or pays or allows in account, or agrees to pay or allow in 
stamped, account, any money upon, or in respect of, any such policy, 

shall be punished with fine which may extend to two hundred 
rupees 2 . 

drawing 60 . Any person drawing or executing a bill of exchange or a 
full num- policy of marine insurance purporting to be drawn or executed in 
ber of bills a se t Q f ^wo or more 3 , and no t at the same time drawing or 
policies executing on paper duly stamped the whole number of bills or 
purporting policies of which sucli bill or policy purports the set to consist, 
shall be punished with fine which may extend to one thousand 
rupees. 

07. Whoever, with intent to defraud the Government of duty, 
draws, makes or issues any bill of exchange or promissory note 
bearing a date subsequent to that on which such hill or note is 
Actually drawn or made, and whoever, knowing that such bill or 
note has been so post-dated, endorses, transfers, presents for 
acceptance or payment, or accepts, pays or receives payment of, 
such bill or note, or in any manner negotiates the same, 

and whoever, with the like intent, practises or is concerned in 
defraud the an ^ ac *> col drivance or device not specially provided for by this Act 
revenue, or any other law for the time being in force 4 , 


to De in 
setR. 


Post- 
dating 
bills, etc. 


Other 


1 33 & 34 Vic. c. 97, sec. 123. This 
does not atfect sec. 61, 8 Mad. 11. 
And the previous sanction of the 
Collector under sec. 69 is necessary 
to a prosecution for an offence against 
sec. 64, 9 Bom. 27. 

2 33 & 34 Vic. c. 97, sec. llS. 


3 As to drawing bills in sets, see 
vol. I. of this work, p. 717. 

4 This clause is not controlled by 
the first clause ; it applies to all cases 
in which a document is executed with 
intent to defraud the Government of 
stamp duty, 9 Mad. 1 38. 
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shall be punished with fine which may extend to one thousand 


rupees. 

68. Any person appointed to sell stamps 1 who disobeys’ 2 3 any Breach 
rule made under section 55, and any person not so appointed who [ u *j° n r f e ” o 
sells or offers for sale any stamp, shall be punished with imprison- sa | e 0 f 
ment for a term which may extend to six months, or with fine stamps, 
which may extend to five hundred rupees, or with both :l . 


69. No prosecution in respect of any offence punishable under Institution 
this Act, op the General Stamp Act, 1869, or any Act thereby 
repealed, shall be instituted without the sanction of the Collector 4 5 proseeu- 
or such other officer as the Local Government generally, or the tlon8 * 
Collector specially, authorises in that behalf *\ 

The Chief Controlling Kevenue-Authority, or any officer au- 
thorised by it in this behalf, may stay any such prosecution or 
compound any such offence. 

70. No Magistrate other than a Presidency Magistrate and a Jurisdie- 
Magistrate whose powers are not less than those of a Magistrate ol 

the second class 6 shall try any offence under this Act. trates. 


71 . Every such offence committed in respect of any instrument Place of 
may be tried jn any district or Presidency-town in which such 
instrument is found, as well as in any district or Presidency-town 

in which such offence might be tried under the law relating to 
criminal procedure for the time being in force. 

72 . Nothing in this Act shall be deemed to prevent any person Operation 
from being prosecuted under any other law for any act or omission j awg not 
which constitutes an offence against this Act, or the rules made barred, 
under it : 

Provided that no person shall be punished twice for the same 
offence. 


1 Under this Act, sec. 68 does not 
apply to the sale of court-fee stamps, 

4 AH. 216. 

2 whether knowingly or not. 

3 Cf. 33 & 34 Vic.'c. 98, sec. 7. 

4 The effect of secs. 37 and 40 is 
that every one must be allowed an 
opportunity of paying the penalty 
before the Collector exercises his dis- 
cretion under sec. 69, 7 Born. 82. 

5 9 Bom. 27, where West J. said 
that the record of the conviction 
should evidence the sanction. The 

Collector should not himself try as 


a Magistrate a person accused of 
any offence under the Stamp Act, 2 
All. 806: 24 Suth. Cr. 1. And a 
magistrate authorised by the Col- 
lector to prosecute stamp-offenders is 
not competent also to try persona 
whom he prosecutes, 3 Cal. 622. 

6 supra, p. 73. The Magistrate has 
to decide (1) whether an offence 
against the Act has been committed. 
(2) whether the prosecution has been 
brought by the proper officer, 24 
Suth. Cr. 1. 
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SCHEDULE I. 

STAMP-DUTY ON INSTRUMENTS. 

(See section 5.) 

Description of Instrument. j Proper Stamp-duty. 

1. Acknowledgment of 
a debt 1 exceeding 
twenty rupees in 
amount or value, 
written or signed by 
or on behalf of a 
debtor in order to 
supply evidence of 
such debt in any book 
(other than a banker’s 
pass-book) or on a se- 
parate piece of paper, 
when such book or 
paper is left in the 
creditor’s possession 

2 . ADMtNIHTll ation- 

IJONI). 

Adoption-Deed 

3. Affidavit or declara- 

tion in writing on 
oath or affirmation 
made before a person 
authorised by law to 
administer an oath 2 . . One rupee. 

See JExem pi ions , Schcd- 

ule II (No. 1). 1 

4. Agreement to lease ... ... ... ;The same duty as a 

! Lease (No. 39). 

5. Agreement or Me- i C") If relating to the sale 

MORANI.IM of AN I " f an y Government 

Agreement 3 4 . ' security, share in a 

Company or Associa- 
See Exemptions, Sched- j tion or Bill of Ex 

ule II (So. a). ^ change ... ... One anna. 

1 4 Cal. 885: 8 Cal. 282 (account misbehaviour of public servants): VII 

signed by debtor in creditor’s books' : of 1880, sec. 11 (d j (detaining-officers ' : 

9 Cal. 127. For illustrations, see X of 1865, sec. 250, V of 1881, sec. 

4 Bom. 326: 2 All. 641 : 25 Suth. 69, and VI of 1881, sec. 9 (district 

Civ. R. 361 : 15 Cal. 162. delegates): VI of 1882, secs. 84, 86 

* See Act X of 1873, sec. 4. supra (inspector of affairs of companies): 

P* 937> and Act II of i 8 74> sec. 60 A III of 1877, sec- 63 (registering 

(Administrator General) : ibid. sec. officers) : V of 1873, sec. 7 (secretary to 

47 (auditor of his accounts): VI of Govt. Savings Bank) : 26 Sc 27 Vic. c. 
1882, secs. 11a, 209 (arbitrators be- 24. sec. 20 (registrar of Vice-admiralty 
tween companies') : XXXVII of 1850, Court' ; and various local laws, 
sec. 1 7 (commissioners to enquire into 3 15 Cal. 150. 
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Description of Instrument. 


5. Agreement or Me- 
morandum of AN 
Agreement. 

( continued .) 


I ( b } Whereby the owner 
or occupier of In ml 
in a village in the 
Bombay Presidency 
agrees to relinquish 
his rights therein to 
/ the (lovermnent, ami 
to accept rights in 
other land in ex- j 
change for the right 
so relinquished 
(r) If not otherwise j 
provided for by this j 


Stamp- 

Proper Stamp-duty, 
menU. 


Four annas. 


6. Appointment, in exe- 

cution of a power, 
whether of trustees 
or of property move- 
aide or immoveable, 
where made by any 
writing not being a 
Will 

7. Appraisement or val- 
uation made other- 
wise than under an 
order of the Court in 
the course of a suit 

See E. renip t ions , Sch ed- 
it Je 11 {Sox. 3 4 * 4.) 

Apprenticeship- Deed 

f> 4 Articles of Ahso- 

CI ATP >N OF A COM l*A N Y 

9. Articles of Clerk- 
ship or contract 
whereby any person 
first becomes bound 
to serve as a clerk in 
order to his admission 
as an Attorney in any 
High Court 

Assignment... 

• 

Authority to Adopt 

10. Award, that is to 
aay, any decision in 
writing by arbi- 
trator or umpire on a 
reference made other- 
wise than by an order 
of the Court in the 
course of a suit. 

See Exemption, Sched- 
ule II (Ao. 6 .) 


Act 1 


1 Fight annas. 


' Fifteen rupees. 


The same duty as nn 
Award (No. 10). 


See Instrument , An. 31* 


Twenty five rupees. 


. . Two hundred and fifty 
See Conveyance, An. 21, rupees. 

and Transfer, Aa. 60- 
See Instrument , No. 38. 

a) Where the amount The same duty as a 
or value of the pro- j Bond (No. 13) for 


}>crty to which the 
award relates as set 
forth in such award 
does not exceed Its. 
1 ,oco. 

(h'. In anv other case... 


such amount. 


Five rupees. 


a All. 659 : 4 Bom. 328 : 5 Bom. 478 : 7 Mad. 209 : 23 Snth. Civ. B. 403. 
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Description of Instrument. 

Proper Stamp-duty . 


(a) When payable on demand 





and the amount exceeds 




■+3 

Its. 20 

One anna. 



P 





0 



If drawn in 

If drawn in 

0 



set of two, 

set of three, 

fc 

(b) When payable otherwise than 

If drawn 

for each 

for each 


on demand, but not more 

singly. 

part of the 

part of the 

s 

than one year after date 


set. 

set. 

$ 

0 

or sight. 




P 

■a 

If the amount of the bill or its. 

Rs. A. P. 

Rs. A. P. 

Rs. A. P. 

c3 

rO 

note does not exceed 200 

020 

010 

0 1 0 

rS 





O 

& 

If it exceeds 200 and does 




O 

not exceed 400 

040 

020 

020 

P 

cr 





J5 

0 

„ 400 „ 600 

060 

030 

020 

to 

p 

,, 600 ,, 1,000 

OIOO 

o 5 o 

040 

i{ 

p 

„ 1,000 „ 1,200 

0 12 0 

060 

! 0 4 ° 

w 

H 

O 

,, 1,200 ,, 1,600 

I O O 

080 

060 

! 

A 

w 

,, 1,600 „ 2,500 

1 8 0 

0 12 O 

! 

1 0 8 6 

0 




i 

CO 


1 


! 

55 

For every Its. 2,500 or part 



j 

0 

PS 

thereof in excess of Rs. 2,500 



1 

| 

dt 

up to Rs. 10,000 

|. l S 0 

0 12 O 

| 0 8 0 

PS 




I 

0 





w 

0 

For every Rs. 5 ,000 or part ■ 




thereof in excess of Rs. ic,ooo ; 



B 

up to Rs. 30,000 

; 3 O O 

1 S 0 

,100 

s 




■ 

w 




1 «. 

Uh 

And for every Rs. 10,000 or' 



O 

part thereof in excess ot 



\ 

u 

Rs. 30,000 

600 

3 0 0 

12 0 0 

s 


j 


1 



i 

__r — 



,(c) When payable at more than 

I The same duty as a Bond No. 13; fo 


\ one year after date or sight. 

the amount of such bill or note. 

! 

J 


1 8 Mad. 87. 
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Description 


12. Bill of Lading ... 

See Exemption. Sched- 
ule II {No. 7). 


1 3. Bond (not otherwise 
provided for by this 
Act). 

See A d m i n is trot io n - 
Hand {No. 2), Cus- 
toms-Bond {No. 24), 
Indemnity- Bond {No. 
28), Security -Bond 
{No. 14). 

See Exemptions, Sched- 
ule II {No. 8). 


1 4. Bond or Moktgag e- 
Deed executed by 
way of security for 
the due execution of 
an office, or to ac- 
count for money re- 
ceived by virtue 

, thereof 

See Exem p t io n s, Sch ed - 
vie II {Nos. Hand 12). 

15. Bottomry-Bond, 

that is to say, any 
instrument whereby 
the master of a sea- 
going ship borrows 
money on the security 
of the ship to enable 

9 him to preserve the 
ship or prosecute her 
voyage. 

16. Certificate of sale 
granted to the pur- 
chaser of any property 
sold by public auction 
by a Civil or Revenue 
Court, or Collector or 
other Revenue-offi- 
cer l . 


of Instrument. 


i When the amount 

or value secured Rs. 
does not exceed 10 
When such amount 
or value exceeds 
Rs. 10, but does 
not exceed ... 50 

When such amount 
J or value exceeds 
A Rs. 50, but does 

not exceed ... 100 

and for every Rs. 

100 or part thereof 
in excess of Its. 

100 up to ... 1,000 
and for every Rs. 

5 c o or part thereof 
' in excess of ... 1 ,000 

{a) Whentheamount 
secured does not Rs. 
. exceed ... ... 1,000 

y 

I (&) In any other case ... 


Proper Sta mp-du fy. 

Four annas. 

If a Bill of Lading is 
drawn in parts the 
proper stamp there- 
for must be borne by 
each one of the set. 


Two annas. 


Four annas. 


Eight annas. 


Eight annas. 


Two rupees eight annas. 


The same duty as a 
Bond (No. 13). 

Five rupees. 


'Hie same duty as a 
Bond (No. 13). 


The same duty as a 
Conveyance (No. 21) 
for a consideration 
equal to the amount 
of the purchase- 
money. 


1 5 Mad. 18 : 7 Mad. 421 (sale of right to redeem) : 10 Cal. 92 (property 
sold subject to a mortgage). *But see 5 Bom. 470 : 10 Bom. 58. 


Stamp- 
duty on 
Instru- 
ments. 
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Stamp- 
duty on 
Instru- 
ments. 


Description of Instrument. 


Proper Stamp-duty . 


17. Certificate or 
other Document evi- 
dencing the right or 
title of the holder 
thereof, or any other 
person, either to any 
shares, scrip or stock 
in or of any Company 
or Association, or to 
become proprietor of 
shares, scrip or stock 
in or of any Company 
or Association 

18. (’n a it ter - Party, 
that is to say, any In- 
strument (except an 
agreement for the 
hire of a tug-steamer) 
w hereby a vessel or 
some specified prin- 
cipal part thereof is 
let for the specified 
purposes of the char- 
terer 

19. Cheque for an 
amount exceeding 
twenty rupees 


jo. Composition - Deed, 
that is to say, any 
instrument executed 
by a debtor whereby 
be conveys his pro- 
perty for the benefit 
of his creditors, or 
whereby payment of 
’ a composition or divi- 
dend on their debts is 
secured to the credi- 
tors, or whereby pro- 
vision is made for the 
continuance of the 
debtor's business, un- 
der the supervision 
of inspectors or under 
letters of license, for 
the benefit of his 
creditors 1 ... 


I One anna. 


| One rupee. 


One anna. 


i 


Ten rupees. 


1 See Davidson's Precedents in Conveyancing, 3rd ed. vol. v. part II, p. 5 
from which this definition was taken. a 
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Stump- 
duty on 
Instru- 
ments. 


Co-Partnership ... See Instrument, So. 32. 

i 

22. Copy oh Extract, : fl I If the original was \ 

certified to be a trim not chargeable with j 

ropv or extract, bv or 1 duty, or il the duty , 

by order of any public J with w,li ‘* h il ' V “ H | 

officer and not charge- * chargeable does not 

able under the law exceed one rupee ... j Eight annas, 

for the time being in I 
force relating to 1 

Court-fees (A , In any other crkc... ■ One rupee. 

See Exemptions, Sched- ' 

* nte II So*, (j t \* 10). 

-3 Counterpart or , <i) If the duty with The same duty as i* 

J )P plicate of any which the original payable on the ori 

instrument charge- ; instrument is charge- ‘ ginal. 

aide with duty, and able does not exceed ' 

in respect of which one rupee. I 

the proper duty has j 

been paid ... ... | h In any other case ... j One rupee. 

2 4* Customs- Bond ... ... ... ... j The name duty an a Ke- 

I curity Bond No. 14). 

-25. Declaration of any 

Trust of or concern- i 

ing any property, \ 

when made by any 
writing not being a 

will ... ... ... ... ... . . . j Fifteen rupee». 

1 This include* the usual covenants 43 (conveyance by A under one d« - 

for title, 1 Mad. 133. See 7 Mad. nomination to A under another do- 

350 (transfer for nominal considera- nomination). Where the property is 

t ion by executor to legatee): 12 Cal. subject to a mortgage, see 10 Bom. 

.383 (share in partnership) : 13 Cal. 58. 


Description of Instrument . 


1 Proper Stamp-duty, 


1 1 . Conveyance 1 * * * not 
being a Transfer 
mentioned in No. 60. 

See Exemptions , Sched- 
ule 11 K S os. 5 17.) 


f When the amount 
of the considera- 
tion for such con- 
veyance as set 
forth therein does K*. 
not exceed ... 50 

When it exceeds 
ID. 50 but does 
not exceed ... 100 

For every Bs. 100 
or part thereof in 
excess of ID. 100 
up to ... ... 1, coo 

and for every lbs. 

50001* part thereof 
in excess of ... 1 ,000 


Ks. j 

50 Fight annas. 


100 One rupee. 


1, coo One rupee. 


Five rupees. 
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THE FIRST APPENDIX. 


Stamp- 
duty on 
Instru- 
ments. 


Description of Instrument. 


Proper Stamp-duty. 


26. Delivery -order is 
it esp ect of Goods, 
that is to say, any 
instrument entitling 
any person therein 
named, or his as- 
signs, or the holder 
thereof, to the de- 
livery of any goods 
lying in any dock or 
port, or in any ware- 
house in which goods 
are stored or de- 
posited on rent or 
hire, or upon any 
wharf, such instru- 
ment being signed 
by or on behalf of 
the owner of such 
goods, upon the sale 
or transfer of the 
property therein, 
when such goods ex- 
ceed in value twenty 
rupees 1 

Deposit of Title- 
Deeds 

Dissolution of 
Partnership 

Duplicate 

27. Entry as an Ad- 
vocate, Vakil or 
Attorney on the 
Roll of any High 
Court in exercise of 
powers conferred on 
such Court by letters 
patent or by the 
Legal Practitioners 
Act, 1884. 

See Exemption, Sched- 
ule II {So. 11.) 

Exchange 

Extract 

Further Charge ... 

Gift 

28. Indemnity-Bond... 

Inspectorship- 

Deed, 


.. One anna. 


See Instrument, Ao. 29. \ 

See Instrument, So. 33. j 
See Counterpart , A o. 23. 


In the case of an Ad- j Five hundred rupees, 
vocate or Vakil. 

In the case of an At- j Two hundred and fifty 
torne v. 1 rupees. 


See Instrument , A r o. 35 * ; 

See Copy , So. 22. J 
See Instrument, So. 30. 

See Instrument , Ao. 36. 

... The same duty as a Se- 
curity-Bond v No. 14). 

See Composition-deed, 

So. 20. 


33 & 34 Vic. c. 97, s. 87. 
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Description of Instrument. 


29- 


Instrument Evi- 
dencing an Agree- 
ment to Secure the 
Repayment oe a 
Loan made upon 
the deposit of title- 
deeds or other valu- 
able security, or 
upon the hypothe- 
cation of moveable 
property. 


f (a) When such loan is 
repayable more than 
three months, but not 
more than one year, 

, from the date of such 
instrument. 

(b) When such loan is 
repayable not more 
than three months 
from the date of such 
instrument. 


Instrument Impos- 
ing A FURTHER 
Charge on Mort- 
gaged Property ... 


[ («) When the original 
mortgage is one of 
the description re- 
ferred to in No. .(4. 
clause (a , of this j 
schedule. 

(/v) When such mortgage , 
is one of the descrip- 
tion referred to in 
No. 44, clause (A), of 
this schedule. 


31. Instrument of ap- 
prenticeship, in- 
cluding every writ- 
ing relating to the 
service or tuition of 
any apprentice, clerk 
or servant, placed 

* with any master to 
learn any profession, 
trade or employ- 
ment, except articles 
of clerkship (No. 9 
of this schedule) 1 ... 

See Exemption, Sched- 
ule II {No. 12 (c)). 

32. Instrument of Co- 
t Partnership 

33 - Instrument of Dis- 
solution of Part- 
nership 

34. Instrument of Di- 
vorce, that is to say, 
any instrument by 
which any person 
effects the dissolu- 
tion of his marriage 


Proper Stamp-duty. 

The same duty as a Hill 
of Exchange y N°- II 
(/>') for the amount 
secured. 


Half the duty payable 
on a Bill of Exchange 
(No. 11 (/>)) for the 
amount secured. 


The same duty as a (\>n- 
veyanee(No. ji) fora 
consideration equal to 
the amount secured by 
such instrument. 

The same duty as a 
Bond No. 13) for the 
amount secured by 
such instrument. 


1 


j Ten rupees. 


] Five rupees. 


One rupee. 


Stamp- 
duty on 
Instru- 
ments. 


1 33 & 34 v ic* c. 97, 1. 39* 
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Stamp- 
duty on 
Instru- 
ments. 


Description of Instrument. 

Proper Stamp-duty. 

35. Instrument of Ex- 
change of any pro- 
perty. 


The same duty as a Con- 
veyance (No. 21) for a 
consideration equal to 
the value of the pro- 
perty of greater value 
as set forth in such 
instrument. 

36. Instrument of gift 1 
(other than a set- 
tlement or will). 


The same duty as a Con- 
veyance (No. 21) for a 
consideration equal to 
the value of the pro- 
perty as set forth in 
such instrument. 

37. Instrument of Par- 
tition. 


The same duty as a 
, Bond (No. 13) for the 
amount of the value of 
the property divided 2 
as set forth in such 
instrument. 

38. Instrument (other 
than a Will) Con- 
ferring or Pur- 
porting to Confer 
an Authority to 
Adopt 


Ten rupees. 

Insurance 

See Policy, No. 49. 


39. Lease 

See Agreement to lease J 
{No. 4). ^ 

See Exemptions , Soiled- 
uld II {No. 13). 

/ ( a ) Where by such lease 
the rent 3 is fixed and 
no premium 4 is paid 
or delivered and such 
lease purports to be 
for a term — 

of less than one 
year. 

The same duty as a 
Bond (No. 13) for the 
whole amount payable 
or deliverable under 
such lease. 


of not less than one 
year, but not more 
^ thati three years. 

The same duty as a 
Bond (No. 13) for the 
average annual rent 
reserved. 


1 7 Bom. 194. 

8 i. e. the market- value of the 
entire property affected by the par- 
tition proceedings, 2 All. 666-9. An 

award directing partition if signed by 

the persons interested by way of 


assent, becomes thereby an ‘instru- 
ment of partition,’ and must be 
stamped accordingly, 9 Bom. 50. 

3 See Transfer of Property Act, sec. 
105, supra vol. I. p. 800. 

4 Ibid., 7 Mad. 203. 
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Description of Instrument . 


/ exceeding 
years. 


— - — - — ~ — - Stamp- 

Proper Stamp-duty. Instrit* 1 

— — _ merits. 


three 


The same duty as a 
Conveyance (No. 21) 
for a consideration 
equal to the amount 
or value of the average 
annual rent reserved. 


39. Lease ( continued .) J 
\ 


(b) Where by such lease 
the rent is fixed and 
no premium is paid 
or delivered and such 
lease does not pur- 
port to be for any 
definite term \ 


(0) Where the lease is 
granted for a fine or 
premium, and where 
no rent is reserved 2 . 


The same duty as a 
Conveyance (No. 21) 
for a consideration 
equal to the amount 
or value of the average 
annual rent which 
would be paid or de- 
livered for the first ten 
years if the lease con- 
tinued so long. 

The same duty as a 
Conveyance (No. 21) 
for a consideration 
equal to the amount 
or value of such fine 
or premium as set 
forth in. the lease. 


\ 


( d ) Where the lease is 
granted for a fine or 
premium in addition 
to rent reserved l . 


The same duty as a 
Conveyance (No. 21) 
for a consideration 
equal to the amount 
or value of such fine 
or premium as set 
forth in the lease, in 
addition to the duty 
which would have been 
payable on such lease 
if no fine or premium 
had been paid or de- 
livered : 


Provided that, when an 
agreement to lease is 
stamped with the ad 
valorem stamp requir- 
ed for a lease, and a 
lease in pursuance of 
such agreement is sub- 
sequently executed, 
the duty on such lease 
shall not exceed eight 
annas. 


1 7 Mad. 155. 


7 Mad. 203. 
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Stamp- 
duty Oil 
Instru- 
ments. 


Description of Instrument. 

Proper Stamp-duty. 

40. Letter of Allot- 
ment of Shares in 
any Company, or 
proposed Company, 
or in respect of any 
loan to be raised by 
any Company or pro- 
posed Company 

* 1 

! One anna. 

41. Letter of Credit, 
that is to say, any 
instrument by which 
one person author- 
ises another to give 
credit to the person 
in whose favour it is 
drawn 


One anna. 

42. Letter of License, 
that is to say, any 
agreement between 
a debtor and his cre- 
ditors that the latter 
shall, for a specified 
time, suspend their 
claims and allow the 
debtor to carry on 
business at his own 
discretion ... 


Ten rupees. 

43. Memorandum of 

Association of a 
Company 

1 

i 

i 

Fifteen rupees. 

44. Mortgage-Deed not 
provided for by No. 
14, No. 15, No. 29 
or No. 55 of this . 
schedule. J 

See Exemptions, Sched- 
ule II {No. 1 2 and No. 

M (*))• 

(a) When at the time 
of execution posses- 
sion of the property 
or any part of the 
property comprised 
in such deed is given 
by the mortgagor 1 or 
agreed to be 3 given 3 . 

(h) When at the time of 
execution possession 
is not given or agreed 
to be given as afore- 
said \ 

The same duty as H 
Conveyance (No. 21) 
for a consideration 
equal to the amount 
secured by such deed. 

! 

The same duty as a 
Bond (No. 13) for the 
j amount secured by 
such deed. 


at the time of execution, 8 Bom. 310. 
* 10 Cal. 374: 8 Mad. 104. 


2 then, 8 Bom. 310. 
* 8 Mad. 104. 
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, Stamp- 

Descript ion of Instrument. ; Proper Stamp-duty, duty on ln- 

i stniinent*. 

^5. Notarial act, that 
is to say, any instru- 
ment, endorsement, 
note, attestation, 
certificate or entry 
made or signed by 
a Notary Public in 
the execution of the 
duties of his office 
or by any other 
person lawfully 

acting as a Notary 

Public ... ... .. ... ... ... One rupee. 


46. Note or memoran- 
dum sent by a 
Broker or Agent to 
his principal intimat- 
ing the purchase or 
sale on account of 
such principal of 
any goods, stock or 
marketable security 
exceeding in value 

twenty rupees ... ... ... ... ... One anna. 


47. Note of protest ry 

THE MASTER OF A 

shif ... ... ... ... ... ... Kight annas. 


Partition ... ... See Instrument, .Vo. 37. 


.Partnership ... See Instrument, No/t.?, 2 
and 33. 


48. Petition for leave 

* TO FILE A SPECIFI- 
CATION OF AN INVEN- 
TION, or for the ex- 
tension of the term 
of the exclusive 
privilege of making 
or using or selling 
such invention in 

India 1 ... ... ... ... ... ... One hundred rupees *. 


1 Repealed from July 1, 1888, by Act V of 1888 (the Inventions and De- 
signs Act). 

VOL. If. 4 A 
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Stamp- 
duty on In- 
struments. 


Description of Instrument. 


Proper Stamp-duty. 


r 




R, 

5 

£ 

<4> 

V5 


In the case of Sea-insurance— 

When the amount insured does not 

exceed... ••• 

Ami for every further sum of Ks. 1,000 
or part thereof in excess of . . . 

In case of Fire insurance— 

1. In respect of an original policy for 
a month or any shorter term 

When the amount insured does 
not exceed 

And for every further sum ot 
Hs. 1,000 or part thereof in 

excess ... 

2. In respect of an original policy for 
more than one month but not more 
than three months— 

When the amount insured does 
not exceed 

And for every further sum ot 
Us. i,ooo or part thereof in 
excess of 

In respect of an original policy for 
more than three months but not 
more than six months 

When the amount insured does 

not exceed 

And for every further sum ot 
Us. i ,ooo or part thereof in 

excess of 

4. In respect of an original policy for 
a longer term than six months 
When the amount insured does 
not exceed ... ■ • • * • • 

And for every further sum of 
Us. 1000 or part thereof m 
excess of 



1,000 o 3 


1 ,000 1 o .1 


1,000 o 4 


1 ,000 o 4 


1 ,000 j o 6 


1,000 I o 


In respect of renewing for the 
purpose of keeping in force, 
a policy which has been 
granted' for six months or 
any shorter term and in re- 
spect of which, and of the 
previous renewal whereof (if 
any\ there has not already 
been paid the duty wliich 
would have beeu chargeable 
if the policy had originally 
been granted for a longer 
term than six months. 


The same duty as would be [ 
able in respect of an orig 
policy for the amount and ten 
which the renewal extends 
The excess of the duty wl 
would have been chargeab 
the policy had originally 1 
granted for a longer term 1 
! six mouths, over the dutj 
ready paid in respect of 
policy, and of the previou 
newal thereof v if any) » 
Whichever is the smaller su 
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Description of Instrument . 


Proper Sfnmp-itutg, 


In the case of any other in- 


If draw n in 
«iu]>ii<<4in\ 
f<»r wicli 
| wot. 


Policy of 

I N SI'H A N V K < 
^continual) 


Wlieu the amount in- 
sured does not exceed 
And for every further 
sum of l\s. i ,coo or 
part thereof in excess 
of 


1 a) When exeouted for 
' tin.* sole jmrjKise of 
pr*>curing the pre- 
sentation of one or 
more documents for 
registration in re- I 
Inti on to a single 
transaction ... ... i Might annas. 

| /> Whenauthorisingoiie ! 

| person or more to act : 

1 in a single transaction ■ 
other than that men j 

50. Power - of Attou- I tionod in ( it ) ... j ()m> rupee *. 

N K v 1 , not being a ■>) Whenauthorising not \ 
proxy chargeable more than five persons j 

under No. 51. to act jointly and , 

severally in more than j 
one transaction or j 
generally ... ... j Five rupees. 

<l) When authorising j 
more than five but j 

not more than ten 

persons to act jointly j 
and severally in wore i 
than one transaction j 

\ nr generally - j Ten rupee. 

«■ In any other awe ... j 0|ie ril ' fK .,. f„ r |)or 

ts 1 , * * . 1 - . . non authorised. 

Explanation . — ror the purposes of this nutidarr 

more persons than one when la-longing to the j 
same firm shall be deemed to be one j>erson. ] 


, Promissory note . . 

Protest, that is to 
say, any declaration 
in writing made by 
a Notary Public, or 
other person law- 
fully acting as such, 
attesting the dis- 
honour of a bill of 
exchange or promis- 
sory note ... 


free Hill of Exchange) 
No. 1 1 


See Notar in l Act , No. -45 . 


Stamp- 
duty on In- 
strument*. 


9 Ma<l. 35 8. 
4 A 2 
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Stamp- 

lutyonln-. Description of Instrument. 

itruments. 


Protest by the Mas- 
ter op a Ship, that 
is to say, any declar- 
ation of the parti- 
culars of her voyage 
drawn up by him 
with a view to the 
adjustment of losses 
or the calculation of 
averages, and every 
declaration in writ- 
ing made by him 
against charterers or 
the consignees for 
not loading or un- 
loading the ship, 
when such declara- 
tion is attested or 
certified by a Notary 
Public or other per- 
son lawfully acting 

as such ... ... See Notarial Act, No. 45. 

51. Proxy empowering 

any person to vote ' 
at any one meeting 
of - 

\<f) Members of a Com- 
pany whose stock or 
.funds is or are 
divided into shares V 
and transferable: 1 

(/>) Municipal Commis- 
sioners : 

(r ) Propri etors , Members 
or Contributors to 
the funds of any In- 
stitution. ' 

52. Receipt for any 

Money or other 
Property the a- 

MOUNT on VALUE of 
WHICH EXCEEDS 

Twenty Rupees 1 
See JS.revi pfi ons , Sched- 
ule 11 (Ao. 15). 

r 

53. Reconveyance of 

Mortgaged Pro- 
perty 

(i) I11 any other case ... 


(a) If the consideration 
for which the pro- 
perty was mortgaged 
does not exceed 
Rs. 1000. 


Dropei* Stamp-duty. 


I 


1 


One anna. 


One anna. 


The same duty as a 
Conveyance (No. 21) 
for the amount of such 
consideration as set 
forth in the recon- 
veyance. 

Ten rupees. 


12 Bom. 103 (receipt by municipality): 6 All. 253. 



a \ 




Description of Instrument. 


Stamp* 

Proper Stamp-duty, duty on In- 
struments. 


54. Release, that is to 

say, any instrument 
whereby a person 
renounces a claim 
upon another person 
or against any speci- 
fied property l * . 

55. .Respondentia Bond, 

that is to say, any 
instrument securing 
a loan on the cargo 
laden or to be laden 
on board a ship and 
making repayment 
contingent on the 
arrival of the cargo 
at the port of destin- 
ation 

56. Revocation of any 

TuOst of or con- 
cerning any property 
by any instrument 
other than a Will. . . 

57. Settlement 


58. Shipping -Order for 
or relating to the 
conveyance of goods 
on board of any 
vessel 3 

Specification 


5 9. Surrender of 
Lease. 

See Exemptions , Sch ed- 
ule II (No. 16.) 


(a) If the amount or 
value of the claim 
does not exceed 
Iis. looo. 


(A) In any other case . . . 


See Petition, No. 48. 

(a) When the duty with 
which the lease is 
chargeable does not 
j exceed five rupees. 

V (jb) In any other case .. . 


The same duty ns a 
Bond (No. 13) for such 
amount or value as 
set forth in the re- 
lease. 

Five rupees. 


The same duty as a 
Bond (No. 13), 


Ten rupees. 

The same duty as a 
Bond (No. 13) for a 
sum equal to the 
amount or value of 
the property settled 
as set forth a in such 
settlement. 


One anna. 


The duty with which 
such lease is charge- 
able. 

Five rupees. 


1 9 Bom. 417. See 7 Mad. 350 and 

25 Suth. Civ. R. 80, col. 2, for cases in 
which instruments were held not to 
come within art. 54. 

a The words * as set forth * refer to 


4 the amount or value,’ not to ‘the 
property settled/ 8 Mad. 453. 

3 See the definition of ‘vessel/ 
sec. 3 (20). 
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Stamp- 
duty on In- 
struments. 


Description of Instrument . 


Proper Stamp-duty. 


t 


(a) Of shares in a Com- 
pany or Association. 


60. Transfer. 

See E-jremp l io n s , Sched- 
ule II (No. 1 7). 


(ft) Of any interest se- 
cured by a Bond, 
Lease *, Mortgage- 
deed or Policy of In- 
surance — 

1. If the duty on 
such Bond, Lease, 
Mortgage- deed or 
Policy does not 
exceed five rupees. 

2. In any other case 


(c) Of any property un- 
der the Adminis- 
trator General’s Act, 
1874, section 31. 


\(d) 


0 f any trust-property 
from one trustee to 


another trustee 8 
without consideration 


Trust 

Valuation 


See Declaration, No. 25; 
jR evocation , No. 56. 

See Appraisement, No. 7. 


61. Warrant for 
Goods, that is to 
say, any instrument 
evidencing the title 
of any person therein 
named, or his as- 
signs, or the holder 
thereof, to the pro- 
perty in any goods 
lying in or upon 
any dock, warehouse 
or wharf, such in- 
strumentbeing sign- 
ed or certified by or 
on behalf of the 
person in whose 
custody such goods 
may be 1 * 3 


One-quarter of the duty 
payable on a Convey- 
ance (No. 2I.)« 


The duty with whicli 
such Bond, Lease, 
Mortgage-deed or 
Policy of Insurance is 
chargeable. 

Five rupees. 


Ten rupees. 


Five rupees. 


Four annas. 


1 5 Mad. 15 ; but see 12 Cal. 383, 
where the transaction was in substance 

a Bale of a share in a partnership, 

8 A transfer of trust- property by 


the trustees to the beneficiary is lia- 
ble to duty, if it inserts a nominal 
consideration, 7 Mad. 350. 

3 From 33 & 34 Vic. c. 97, sec. 88. 
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SCHEDULE IT. 

INSTRUMENTS EXEMPTED FROM STAMP-DUTY. 

1. Affidavit or declaration in writing when made — 

(a) as a condition of enlistment under the Indian Articles of War ; 

( b ) for the immediate 1 purpose of being filed or used in any Court or 

before the officer of any Court ; or 

(e) for the sole purpose of enabling any person to receive any pension or 
charitable allowance. 

2. Agreement or memorandum of agreement — 

(а) for or relating to the sale of goods or merchandize exclusively, 

not being a note or memorandum chargeable under No. 46 of 
schedule 1 2 ; 

(б) for service in British Burma under the Chief Commissioner of that 

Province, entered into between Natives of India emigrating to 
British Burma and the Superintendent of State Emigration or 
other Government officer acting as representative of the said Chief 
Commissioner 3 ; 

(c) made by raiyats for the cultivation of the poppy for Government ; 

(d) made in the form of tenders to the Government of India for 01 

relating to any loan ; 

(e) made regarding the occupancy of land denoted by a survey-number, 

and the payment of revenue therefor, under Bombay Act I of 
JS65 ; 

(/) made under the European Vagrancy Act, 1874, section 17. 

3. Appraisement or valuation made for the information of one party only, and 

not being in any manner obligatory between parties either by agreement 
or operation of law. 

4*. Appraisement of crops for the purpose of ascertaining the amount to be 
given to a landlord as rent. 

f). Assignment of copyright by entry made under Act No. XX of 1847, 
section 5. 

6. Award under Bombay Act VI of 1873, section 81, or Bombay Act III of 

1874, section 18. 

7. Bill of lading, when the goods therein described are received at a place 

within the limits of any port as defined under the Indian Ports Act, 

1875, and are to be delivered at another place within the limits of the 
same port. 

fc. Bond when executed by — 

(а) the sureties of middlemen (lambarddrs or kh&ttadiirs) taking 

advances for the cultivation of the poppy for Government ; 

(б) headmen nominated under rules framed in accordance with Bengal 

Act III of 1876, section 99, for the due performance of their duties 
under that Act ; 


1 1 2 Bom. 2 76 : Maxwell on Statutes, 3 This refers to Act III of 1876, 

2nd ed. p. 423. which lias been repealed by Act VII 

2 10 Mad. 27. of 1883. 
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Instru- 

ments 

exempted 

from 

stamp 

duty. 


(c) any person for the purpose of guaranteeing that the local income 
derived from private subscriptions to a charitable dispensary or 
hospital or any other object of public utility shall not be less than 
a specified sum per mensem. 

9 . Copy of any paper which a public officer is expressly required by law to 

make or furnish for record in any public office or for any public purpose. 

10 . Copy of registration of emigrants furnished under section 27 or section 29 
of the Indian Emigration Act, 1871 l . 

11 . Entry — 

( a ) of an advocate, vakil, or attorney on the roll of any High Court, 

when he has been previously enrolled in a High Court 2 ; 

( b ) on the roll of any High Court, as an attorney, of an articled clerk 

bound as such before this*, Act conies into force. 

1 2 . Instruments 

(a) executed by persons taking advances under the Land Improvement 

Act, 1871 3 , or by their sureties, as security for the repayment of 
such advances ; 

(b) executed by officers of Government or their sureties to secure the due 

execution of an office or the due accounting for money received by 
virtue thereof ; 

(<•) of apprenticeship executed by a Magistrate under Act XIX of 1850 
or by which a person is apprenticed by or at the charge of any 
public charity. 

13 . Leases 4 and counterparts — 

(«) Leases of fisheries granted under the Burma Fisheries Act, 1875 ; 

(b) Lease, executed in the case of a cultivator 5 without the payment or 

delivery of any fine or premium, when a definite term is expressed 
and such term does not exceed one year, or when the annual rent 
reserved does not exceed one hundred rupees 6 ; 

(c) Counterpart of any lease granted to a cultivator 5 . • 

14 . Letter — 

(а) of cover or engagement to issue a policy of insurance : 

Provided that, unless such letter or engagement bear the stamp 
prescribed by this Act for such policy, nothing shall be claimable 
thereunder, nor shall it be available for any purpose except to 
compel the delivery of the policy therein mentioned ; 

(б) of hypothecation accompanying a bill of exchange. 

15 . Receipt 7 — 

(a) endorsed on * or contained in any instrument duly stamped, or ex* 
empted under this schedule, No. 18, acknowledging the receipt of 
the consideration-money therein expressed, or the receipt of any 
principal- money, interest or annuity or other periodical payment 
thereby secured ; 


1 Repealed by Act XXI of 1883. 

a as an advocate, vakil, or attorney, 
8 Mad. 14 ; see Act IX of 1884, sec. 
10. ( j ). 

3 or where the Land Improvement 

Loans Act, 1883, is in force, under 

that Act, see Act XIX of 1883, secs. 


1 and 2. 

4 including pattds and kabulyats, 
sec. 3(12). 

5 5 All. 360. 

6 6 Bom. 691 : 10 Bom. 173. 

7 4 Cal. 829. 

* 10 Mad. 64. 
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( b ) for any payment of money without consideration 1 * ; 

(c) for any payment of rent by a cultivator on account of land assessed 
to Government revenue, or (in the Presidencies of Fort St. George 
and Bombay) of in:tm lands ; 

(<f) for pay by non- commissioned officers or soldiers of Her Majesty’s 
Army, or Her Majesty’s Indian Army, when serving in such 
capacity *, 

(e) for pensions or allowances by persons receiving such pensions or 
allowances in respect of their service as such non-commissioned 
officers or soldiers, and not serving the Government in any other 
capacity ; 

(/) given by holders of family-certificates in cases where the person 
from whose pay or allowances the sum comprised in the receipt has 
been assigned is a non-commissioned officer or soldier of either of 
the said Armies, and serving in such capacity; 

{0) given by a headman or lambardar for land-revenue or taxes collected 
by him ; 

( h ) given for money or securities for money deposited in the hands of 
any banker, to be accounted for : 

Provided the same be not expressed to be received of, or by the 
hands of, any other than the person to whom the same is to be 
accounted for 9 ; 

Provided also, that this exemption shall not extend to a receipt or 
acknowledgment for any sum paid or deposited for or upon a 
• letter of allotment of a share, or in respect of a call upon any 

scrip or share of or in any Company or Association, or proposed 
or intended Company or Association. 

16 , Surrender of lease when such lease is exempted from duty. 

17 . Transfers by endorsement— 

(a) of a bill of exchange, cheque, or promissory note ; 

( b ) of a bill of lading ; 

(c) of a policy of insurance 3 * * ; 

(cZ) of mortgages of rates and taxes authorised by any Act for the time 
being in force in British India ; 

( e ) of securities of the Government of India ; 

(y*) of a warrant for goods (No. 61 of schedule I). 

General Ej eruption. 

JL8. Any instrument executed by, or on behalf of, or in favour of, Government 
in cases where, but for this exemption, the Government would be liable 
to pay the duty chargeable in respect of such instrument. 


1 This would include the usual 

acknowledgment of the receipt of fees 

by counsel, 9 Mad. 140, Re JBcavan , 

23 L. J., Ch. 536, but not a receipt by 

the secretary or manager of a club 


acknowledging a payment on account 
of a club-bill, 10 Mad. 85. 

9 4 Cal. 829. 

3 3 Cal. 347. 
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THE THIED SCHEDULE. 

ACTS REPEALED. 


Number and 
year. 

Subject or short title. 

Extent of repeal. 

XX of 1847 ••• 

Copyright 

In section five, the words 1 with- 
out being subject to any stamp 
or duty.’ 

X of 1866 ... 

The Indian Companies 
Act. 

In section eleven, the words ‘ shall 
bear the same stamp as if it 
were a deed, and’. 



In section sixteen, the words ‘they 
shall bear the same stamp as 
if they were contained in a 
deed.’ 

XVIII of 1869 

The General Stamp Act. 

The whole. 

VII of 1861 ... 

The Indian Emigration 
Act. 

In sections twenty-seven and 
twenty-nine, the words ‘ which 
shall not require a stamp.’ 

XIX of 1873 ... 

The N orth - W estern 

Provinces Land- Rev- 
enue Act, 1873. 

In section one hundred and eighty- 
three, the words * stamped or \ 

• 

II of 1874 ... 

The Administrator Gen- 
eral’s Act. 

In section thirty-one, the words 
‘ bearing a stamp of ten rupees 
and \ 

IX of 1874 ... 

The European Vagrancy 
Act. 

In section seventeen, the words 
‘mav be on unstamped paper 
and \ • 

XV of 1876 ... 

Bombay Municipal De- 
bentures. 

In section two, the words ‘and 
no such indorsement shall be 
chargeable with any stamp- 
duty,’ 
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ACT No. Ill of 1877 . 

As amended by Acts No. XII of 1879, XIX of 1883, VII of 1 886, 
and VII of 1888. 

Passed by the Governor General of India in Council. 

( Received the assent of the Governor General on the 14 th February , 1877.) 

An Act for the Registration of Documents. 

Whereas it is expedient to amend the law relating to the Preamble, 
registration of documents; It is hereby enacted as follows : — 

PART I. 

PRELIMINARY. 

1. This Act may be called ‘The Indian Registration Act, 1877 Short title. 

It extends to the whole of British India 1 , except such districts Local 

or tracts of country as the Local Government may from time to exfcent * 
time, with the previous sanction of the Governor General in 
# Council, exclude from its operation 2 ; 

And it shall come into force on the first day of April 1877. Commence* 

2. O11 and from that day Act No. VIII of 1871 shall be re- j-^epeal of 

pealed. enact- 

But all appointments, notifications, rules and orders made, and menU 
all districts and sub-districts formed, and all offices established, and 
all tables of fees prepared, under such Act or any of the enact- 

1 It also applies (with the necessary Presidency have been excluded ( Fort 

modifications) to the Haidar£biid St. Georye Gazette , 4 Oct. 1881, 

Assigned Districts, the civil and Part I, p. 516). In exercise of the 

military station of Bangalore and the power conferred by the Scheduled 

rest of Mysore : the parganas in the Districts Act, 1874, sec. 3, cl. (£), the 

Rajput£na Agency under British ad- Registration Act has been declared 

ministration : the cantonments of not to be in force in the G&ro Hills, 

Sikandarabdd, and Dfsah: the Rdj- the N£ga Hills District, and the 

put£na-M£lwa State Railway: the Kh^si and JaintU Hills District out- 

j^gfr territories of the State of J&th. side the civil station anl cantonment 

1 In exercise of this power, the of Shillong, 
scheduled districts of the 
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merits thereby repealed shall be deemed to have been respectively 
made, formed, established and prepared under this Act, except in 
so far as such rules and orders may be inconsistent herewith. 

References made in Acts passed before the first day of April 
1877, to the said Act, or to any enactment thereby repealed, shall 
be read as if made to the corresponding section of this Act. 

^3. In this Act, unless there be something repugnant in the 
subject or context — 

4 Lease ' includes a counterpart \ kabuliyat, an undertaking 1 2 to 
cultivate or occupy, and an agreement to lease 3 : 

‘ Signature ' and 4 5 signed ’ include and apply to-the affixing of a 
mark : 

‘Immoveable property’ includes 4 land, buildings, hereditary 
able pro- allowances, rights to ways, lights, ferries, fisheries or any other 
perty.’ benefit to arise out of land, and things attached to the earth or 
permanently fastened to anything which is attached to the earth, 
but not standing timber, growing crops, nor grass : 

•Moveable ‘Moveable property* includes standing timber 6 , growing crops 6 
property.’ an( j gmss, fruit upon and juice in trees, and 'property of every 
other description, except immoveable property : 

‘Book.’ ‘Book’ includes a portion of a book and also any number of 
sheets connected together with a view of forming a book or portion 
of a book : 

* Endorse- ‘ Endorsement ’ and ‘ endorsed ’ include and apply to an entry in 
™ en *’ d ’ writing by a registering officer on a rider or covering slip to any 
document tendered for registration under this Act : 

‘Minor.* ‘Minor’ mgans a person who, according to the personal law to 
which he is subject, has not attained majority 7 : 

‘Represen- ‘Representative’ includes the guardian of a minor and the com- 
tative. niittee or other legal curator of a lunatic or idiot : 

‘Addition.* ‘Addition’ means the place of resideice, and the profession, 
trade, rank, and title (if ally) of a person described, and, in the 
case of a Native, his caste (if any) and his father s name, or where 
he is usually described as the son of his mother, then his mother’s 
name : 

1 5 Bom. H. C. A. C. J. 92 ( bhad - fehrist ).* 

ekat). 4 See 9 Bom. H. C. 99, 106, per 

* i. e. an accepted, undertaking Westropp C.J. : 10 Bom. H. C. 281 : 
giving the leasee an interest in*the 13 Ben. 254. 

thing let, 3 Bom. 21. 3 10 All. 20. 

5 but not an' unaccepted proposal 6 6 Mad. H. C. 71. 

in writing to take a lease, 7 Cal. 7 ° 3 > 7 See ^ of *1875. * 

708, 717, and see 3 Cal. 322 ( daul # 


Interpre- 

tation- 

clause. 

‘ Lease.’ 

* Signa- 
ture.* 

‘ Signed.* 
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‘ District Court ' includes the High Court in its ordinary original * Diitriet 
civil jurisdiction ; and Court.* * 

‘District* and ‘Sub-District’ respectively mean*a district and 1 District.' 

sub-district formed under this Act. * Sub-Dia- 

triot.* 


PART II. 

* 

OP THE REGISTRATION-ESTABLISHMENT. 


4. The Local Government shall appoint an officer to be the Inspector 
Inspector General of Registration for the territories subject to such S eneral of 
Government, ST** 

or may, instead of making such appointment, direct that all or 
any of the powers and duties hereinafter conferred and imposed 
upon the Inspector General shall be exercised and performed by 
such officer or officers, and within such local limits, as the Local 
Government from time to time appoints in this behalf. 

The Governor of Bombay in Council may also, with the previous Branch In- 
consent of the Governor General in Council, appoint an officer to B P ector 
be Branch Inspector General of Sind, who shall have all the sind. 
powers of an Inspector General under this Act other than the 
|)ower to frame rules hereinafter conferred. 

Any Inspector General or the Branch Inspector General of 
►Sind may hold simultaneously any other office under Government. 


5. For the purposes of this Act, the Local Government shall District* 
form districts and sub-districts, and shall prescribe, and may from Bu k* 
time to time alter, the limits of such districts and sub-districts. 

The districts. and sub-districts formed under this section, together 
yith the limits thereof, and every alteration of such limits, shall be 
notified in the local official Gazette. 

Every such alteration shall take effect on such day after the 
date of the notification as is therein mentioned. 

0 . The Local Government may appoint such persons, whether Registrar* 
public officers or not, as it thinks proper, to be Registrars of the an< I Sub- 
several districts, and to be Sub-Registrars of the several sub- R6 ^ trar8, 
districts, formed as aforesaid, respectively. 

7. The Local Government shall establish in every district an Office* of 
office to be styled the office of the Registrar and in every sub- 
district an office or offices to be styled # the office of the Sub- Registrar. 
Registrar, or the offices of the Joint Sub-Registrars, and may 
amalgamate with any office of a Registrar any office of * Sub- 
Registrar subordinate to such Registrar, 

VOL. II. 4 B 
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and may authorise any Sub-Registrar whose office has been so 
amalgamated to exercise and perform, in addition to his own 
powers and duties, all or any of the powers and duties of the 
Registrar to whom he is subordinate : 

Provided that no such authorisation shall enable a Sub-Regis- 
trar to hear an appeal against an order paired by himself under 
this Act. 

Inspectors 8. The Local Government may also appoint officers to be called 
traHon. 18 ” Inspectors of Registration-offices,' and may from time to time 
offices. prescribe the duties of Such officers. Every such Inspector shall 
be subordinate to the Inspector General. 

Canton- 9 . Every military cantonment where there is a Cantonment 
{^declared ^ a 8* s ^ ra ^ e ma y L° ca l Government so directs) be, for the 

sub-dis- purposes of this Act, a sub-district or a district, and such Magis- 
tricts or trate shall be the Sub-Registrar or the Registrar of such sub- 
district or district, as the case may be. 

Whenever the Governor General in Council declares any military 
cantonment beyond the limits of British India to be a sub-district 
or a district for the purposes of this Act, he shall also declare, in 
the case of a sub-district, what authorities shall be Registrar of 
the district and Inspector General, and in the case of a district? 
what authority shall be Inspector General, with reference to such 
cantonment and the Sub-Registrar or Registrar thereof. 


Absence of 10. Whenever any Registrar other than the Registrar of a 
Registrar, Strict including a Presidency-town, is absent otherwise than on 
in his office, duty in his district, or when his office is temporarily vacant, 

any person whom the Inspector General appoints in this behalf, 
or, in default of such appointment, the J udge of the District Court 
within the local limits of whose jurisdiction the Registrar’s office 
is situate, 

shall be the Registrar during such absence or until the Local 
Government fills up the vacancy. 

Whenever the Registrar of a district including a Presidency- 
town, is absent otherwise than on duty in his district, or when his 
office is temporarily vacant, 

any person whom the Inspector General appoints in this behalf 
shall be the Registrar during such absence, or until the Local 
Government fills up the vacancy. 


Absence of 
Registrar 
on duty 
in his dis- 
trict. 


11. Whenever any Registrar is absent from his office on duty in 
his district, he may appoint any Sub-Registrar or other person in 
his district *to perform, during such absence, all the duties of a 
Registrar, except those mentioned in sections 68 and 72. 
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12. Whenever any Sub- Registrar is absent, or when his office is Absence of 

temporarily vacant, any person whom the Registrar of the district Su h-Regis- 
appoints in this behalf shall be Sub-Registrar during such absence, cancy in 
or until the Lceal Government fills up the vacancy. his office. 

13. All appointments made under section 10 , section n or Appoint- 

section 1 2 shall be reported to the Local Government by the me “ ts 
Inspector General. Such report shall be either special or general, 10) n 
as the Local Government directs. or 12 . 

The Local Government may suspend, remove or dismiss any Suspen- 
person appointed under the provisions of this Act, and aj>point B10 ^» 
another person in his stead. dismissal. 

14. Subject to the approval of the Governor General in Council, Romunora- 
the Local Government may assign such salaries as such Govern- ^abUsh- 
ment from time to time deems proper to the registering officers meats, 
appointed under this Act, or provide for their remuneration by 

fees, or partly by fees and partly by salaries. 

The Local Government may allow proper establishments for the 
several offices under this Act. 

15. The several Registrars and Sub-Registrars shall use a seal Seal*, 

bearing the following inscription in English and in such other 
language as the Local Government directs : — ‘ The seal of the 
Registrar (or of the Sub-Registrar) of .* 

10. The Local Government shall provide for the office of every Register- 
registering officer the books necessary for the purposes of this Act. books. 

The hooks so provided shall contain the forms from time to time Forms, 
prescribed by the Inspector General, with the sanction of the Local 
Government, and the pages of such books shall be consecutively 
number ed in print, and the number of pages in each book shall be 
certified on the title-page by the officer by whom such books are 
issued, 

* The Local Government shall supply the office of every Registrar Fire-proof 
with a fire-proof box, and shall in each district make suitable boxes, 
provision for the safe custody of the records connected with the 
registration of documents in such district. 




OF REGISTRABLE DOCUMENTS. 


17. The documents next hereinafter mentioned shall be regis- Documents 
tered, if the property to which they relate is situate in a district 
in which, and if they have been executed on or after the date on tioniscom- 

4 b 2 P uUo » 
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which Act No. XVI of 1864 x , or Act No. XX of 1866 2 or Act 
No. VIII of 1871, or this Act 3 , came or comes into force (that is 
to say), — 

(a) Instruments of gift of immoveable property 4 : 

(b) Other non-testamentary instruments which 6 purport or 
operate to create, declare e , assign, limit or extinguish, whether in 
present or in future 7 , any right, title or interest, whether vested or 
contingent 8 , of the value of one hundred rupees 9 and upwards, to 
or in immoveable property 10 : 

(c) Non-testamentary instruments which 11 acknowledge the re- 
ceipt or payment of any consideration on account of the creation, 
declaration 12 , assignment, limitation or extinction of any such 
right, title or interest ; and 

(d) Leases 13 of immoveable property from year to year, or for 
any term exceeding one year 14 , or reserving a yearly rent 16 : 


1 8 Suth. Civ. R. 269, col. 2. 

7 Hicks v. Powell , L. R., 4 Ch. 
App. 741. 

8 2 Bom. 273 : 9 Cal. 68. 

4 whatever be the value of the 
property, 2 Ben. Appx. 46. 

0 in themselves, 9 All. 108. 

* 4 Bom. 590. The word * declare * 
here implies, not a mere statement of 
fact, but a declaration of will con- 
stituting a right, 5 Bom. 232, per 
West J. 

7 The words * in future * refer to 
estates in remainder or reversion or 
otherwise deferred in enjoyment, 2 
Bom. 353. 

8 If a document only entitles a 
person to a future right it is not 
within this clause, 8 Cal. 858, per 
Wilson J. 

9 10 Cal. 8 a. The value of the 
interest created by a mortgage-bond 
is the sum by paying which that 
interest could be determined, 5 Mad. 
119: 6Mad. 42a: see 5 All. 447. As 
to determining this value, see also 1 5 
Suth. Civ. R. 364, ool. a, and 558 : 

4 Cal. 61 : 2 Bom. 353 : 1 Mad. 378 : 

5 Mad. 1 19, a 1 4. But in the N. W. 
Provinces, see 6 N. W. P. 357 : 1 All. 
374: a All. 40, 96, ai6, 688 : 3 All. 
I, 157, 42a. The Courts now appear 
to agree that the value of a mort- 


gage is to be estimated by the 
amount of the principal money lent, 
and without any regard to the 
duration of the relation of mort- 
gagor and mortgagee, or to the rate 
or continuance of the interest pay- 
able. And see 20 Suth. Civ. R. 
291, col. 1 (instrument operating as 
a charge) : 1 2 Bom. H. C. 141 (family 
arrangement) : 1 Bom. 267 (assign- 
ment of decree for sale of mortgaged 
premises or payment of mortgage 
money) : 2 Bom. 97 (assignment for 
less than rs. 100 of mortgage for 
more). That a document amounting 
merely to an agreement to mortgage 
does not require registration under 
sec. 1 7, see 10 Cal. 315. 

10 See above, p. 1104. * 

11 on their face, 9 All. 108. 

12 5 Bom. 232. 

13 See 9 Cal. 865. The word 
* leases ’ includes an agreement if 
the parties, though contemplating the 
subsequent execution of a formal 
document, intend to create a present 
demise, 10 Bom. 101. 

14 1 3 Suth. Civ. R. 468 : 1 5 ibid. 
1 70, col. 2 : 4 N. W. P.36: 3 Mad. 358. 

15 a Ben. A. C. J. 75: 8 All. 405 
(tenancy at will). As to the docu- 
ments mentioned in clauses (a), ( h ), 
(r) and (rf), see infra, sec. 50. 
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Provided that the Local Government may, by order published in 
the official Gazette, exempt from the operation of the former part 
of this section any leases executed in any district, or part of a dis- 
trict, the terms granted by which do not exceed five years and the 
annual rents reserved by which do not exceed fifty rupees 
Nothing in clauses (6) and (c) of this section applies to 
(e) any composition-deed ; Composi- 

(/) any instrument relating to shares in a J oint Stock Com- , 

pany, notwithstanding that the assets of such Company consist in 9 

whole or in part of immoveable property, or 

(ff) any debenture issued by any such Company, and not Transfers 
creating, declaring, assigning, limiting or extinguishing any right, °j^deben- 
title or interest to or in immoveable property except in so far as it tures in 
entitles the holder to the security afforded by a registered instru- Land Com “ 
ment whereby the Company has mortgaged, conveyed or otherwise P 4111 ® 8 9 
transferred the whole or part of its immoveable property or any 
interest therein to trustees upon truBt for the benefit of the holders 
of such debentures 2 , or 

(g) any endorsement upon or transfer of any debenture issued by 
any such Company ; 

(/t) any document not itself creating, declaring, assigning, limit- documents 
ing or extinguishing any right, title or interest of the value of one 
hundred rupees and upwards to or in immoveable property, but right to 
merely creating a right to obtain another document which will °ktain^ 
when executed create, declare, assign, limit or extinguish any such men ti. 
right, title or interest 3 ; 

(t) decrees 4 and orders of Courts and awards ; 

(J) grants of immoveable property by Government ; 

(k) instruments of partition made by revenue-officers ; 

( l ) certificates and instruments of collateral security granted 
under the Land Improvement Act, 1871 5 . 

(m) orders granting loans under the Agriculturists’ Loans Act, 

1884 6 , and instruments for securing the repayment of loans made 
under that Act 7 . 

(n) any endorsement on a mortgage-deed acknowledging the 
payment of the whole or any part of the mortgage-money, and any 

1 4 Mad. 381 : N. W. P. Gazette , Loans Act, XIX of 1883, i§ in force, 

5 July 1871, p. 810: Oudh Gazette , read ‘ (l) orders granting loans and 

17 June, 1871, p. 372. instruments of collateral security 

2 Inserted by Act VII of 1886. granted under the Land Improvement 

3 5 Bom. 143 : 7 Bom. 310 : see Loans Act, 1883.’ 

5 Mad. 1 15. 6 Act XII of 1884. 

4 11 Bom. 506. 7 Inserted by Act VII of 1886. 

5 Where the Land Improvement 
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other receipt for payment of money due under a mortgage when 
the receipt does not purport to extinguish the mortgage 1 . 

( o ) a certificate of sale granted to the purchaser of any property 
sold by public auction by a civil or revenue officer 2 . 

Author- Authorities to adopt a son, executed after the first day of 
adopt. 0 January 1872 and not conferred by a will, shall also be regis- 
tered 3 . 

Documents 18 . Any of the documents next hereinafter mentioned may be 
regfetra 1 re g’ 8 ^ ere d under this Act (that is to say), — 

tion is (a) instruments (other than instruments of gift and wills) which 

optional, purport or operate to create, declare, assign, limit or extinguish, 
whether in present or in future, any right, title or interest, whether 
vested or contingent, of a value less than one hundred rupees, to or 
in immoveable property : 

(6) instruments acknowledging the receipt or payment of any 
consideration on account of the creation, declaration, assignment, 
limitation or extinction of any such right, title or interest 4 : 

(c) leases of immoveable property for any term not exceeding 
one year B , and leases exempted under section 1 7 : 

(<I) instruments (other than wills) which purport or operate to 
create, declare, assign, limit or extinguish any right, title or 
interest to or in moveable property : 

(e) wills: 

(/) all other documents not required by section 1 7 to be regis- 
tered °. 

Documents 19 . If any document duly presented for registration be in a 
guage not l an & ua £> e which the registering officer does not understand, and 
understood which is not commonly used in the district, he shall refuse to 
twin# 18 agister the document, unless it be accompanied by a true transla- 

officer. tion into a language commonly used in the district and also by a 

true copy. 

Documents 20. The registering officer may in bis discretion refuse to accept 
intadinea^ ^ or re g^ 8 f ra ^ on an y document in which any interlineation, blank, 
tions, 

1 Inserted by Act VII of 18S6, in every part of British India except 
sec. 4. the Presidency of Bombay, the Pan- 

a Inserted by Act VII of 1S88, jAb and Burma, optional registration 
sec. 65. is now virtually abolished by the 

3 Also memoranda appointing new Transfer of Property Act, sec. 54. See 
trustees under the Religious Societies* 8 Cal. 597, per Garth C.J. 

Act, I of 1880: see sec. 3 of that Act. 5 3 Bom. ai : 14 Suth. Civ. R. 68 ; 

4 As to the documents mentioned in 5 Bom. A. C. J. 9a : 8 All. 198. 
clauses («) and (6) see sec. 50 infra. 6 As to the exceptions under sec. 1 7 
It will, however, be remembered that see 2 Bom. 281. 
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erasure or alteration appears, unless the persons executing the blanks, 
document attest with their signatures or initials such interlinea- ^ 9ur ^»° 
lion, blank, erasure or alteration h If he register such document, 
he shall, at the time of registering the same, make a note in the 
register of such interlineation, blank, erasure or alteration. 

21 . (a) No non-testamentary document relating to immoveable Descrip- 
property shall be accepted for registration unless it contains a p^ela 
description of such property sufficient to identify the same. 

(b) Houses in towns shall be described as situate on the north 
or other side of the street or road (mentioning it) to which they 
front, and by their existing and former occupancies, and by their 
numbers if the houses in such street or road are numbered 1 2 . Other 
houses and lands shall be described by their name, if any, and as 
being in the territorial division in which they are situate, and by 
their superficial contents, the roads ami other properties on which 
they abut, and their existing occupancies, and also, whenever it ia 
practicable, by reference to a Government map or survey \ 

(c) No non-testamentary document containing a map or plan of Pocunu 
any property comprised therein shall he accepted for registration 
unless it be accompanied by a true copy of the map or plan, or, in plans, 
case such property is situate in several districts, by such number of 

# true copies of the map or plan as are equal to the number of such 
districts. 


22. Failure to comply with the provisions contained in section Failnr 
21, clause ( 6 ), shall not disentitle a document to be registered if wVtl^r 
the description of the property to which it relates is sufficient to as to < 
identify such property 4 5 . 

PART IV. 


script i 
house* 
land. 


OF THE TIME OF PRESENTATION. 


23 . Subject to the provisions contained in sections 24, 25 and Time 
26, no document other than a will shall be accepted for registration Jj^® 
unless presented for that purpose to the proper officer within four 
months from the date of its execution B , 


1 But see 4 Mad. H. C. 101. 

2 See Davidson’s Precedents , 5th ed. 

vol. i. p. 53. 3 Ibid. pp. 64, 65. 

4 4 Mad. H. C. 91, 101. 

5 5 All. 84. The conduct of the 
parties concerned cannot affect this 
rule, 5 Cal. 820 ; and the registering 
officer acts without authority, if he 
registers a document presented after 
the proper time, 10 Bom. H. C. 98. 
Where a sale-deed was not presented 


in time owing to the seller’s fraud, 
he cannot avail himself of sec. 23 to 
defeat his own contract, 3 Agra, 20 f. 
As to the procedure where a document 
is presented for registration in due 
time by one of the executants, but the 
others fail to appear within the time 
prescribed, see 11 Ben. 20. The Act 
fixes no time within which the regis- 
tration must be completed, 15 Ben. 
228: 11 Cal. 750. 
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or, in the case of a copy of a decree or order, within four months 
from the day on which the decree or order was made, or, where it 
is appealable, within four months from the day on which it becomes 
final : 

Provided that, where there are several persons executing a docu- 
ment at different times, such document may be presented for 
registration and re-registration within four months from the date 
of each execution. 


Where de- 
lay in pre- 
sentation 
is unavoid- 
able. 


Docu- 
ments 
executed 
out of 
British 
India. 


Where 
office is 
closed on 
last day of 
period. 


24 . If owing to urgent necessity or unavoidable accident, any 
document executed, or copy of a decree or order made, in British 
India- is not presented for registration till after the expiration of 
the time hereinbefore prescribed in that behalf, the ltegistrar, in 
cases where the delay in presentatign does not exceed four months, 
may direct that on payment of a fine not exceeding ten times the 
amount of the proper registration-fee, such document shall be ac- 
cepted for registration. 

Any application for such direction may be lodged with a Sub- 
Registrar, who shall forthwith forward it to the Registrar to whom 
he is subordinate. 

26 . When a document purporting to have been executed by all 
or any of the parties out of British India is not presented for. 
registration till after the expiration of the time hereinbefore pre- 
scribed in that behalf, the registering officer, if satisfied, 

(a) that the instrument was so executed, and 

(b) that it has been presented for registration within four 
months after its arrival in British India, 

may, on payment of the proper registration-fee, accept such 
document for registration. 

26 . Whenever a registration-office is closed on the last day of 
any period provided in this Act for the presentation of any docu- 
ment, such last day shall, for the purposes of this Act, be deemed 
to be the day on which the office re-opens. 


Wills max 27 . A will may at any time be presented for registration or 
sen ted* or deposited i Q manner hereinafter provided. 

deposited 
at any 

time. PART V. 


OF THE PLACE OF REGISTRATION. 

Place for 28. Save as in this Part otherwise provided, every document 
registering mentioned in section 17, clauses (a), (b) y (c) and (< d ), and section 18, 
relating to c ^ auses ( a )> (&) and (c), shall be presented for registration in the 
land. 
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office of a Sub-Registrar within whose sub-district the whole or 
some portion 1 2 of the property to which such document relates is 
situate a . 

29. Every document other than a document referred to in fo* 
section 28 and a copy of a decree or order, may be presented for othevdocu- 
registration either in the office of the Sub-Registrar in whose sub- meats, 
district the document was executed, or in the office of any other 
Sub-Registrar under the Local Government at which all the 
persons executing and claiming under the document desire the 

same to be registered. 

A copy of a decree or order may be presented for registration in 
the office of the Sub-Registrar in whose sub-district the original 
decree or order was made, or,*where the decree or order docs not 
affect immoveable property, in the office of any other Huh- Registrar 
under the Local Government at which all the persons claiming 
under the decree or order desire the copy to be registered. 

30. (a) Any Registrar may in his discretion receive and register Regietra- 

any document which might be registered by any Sub-ltegistrar liegieU-ar. 
subordinate to him 3 . , 

(b) The Registrar of a district including a Presidency-town and Rogistra- 

• the Registrar of the Lahore district may receive and ^register any 

document referred to in section 28 without regard to the situation at Presi- 
in any part of British India of the property to which the document J^^and 
relates. Lahore. 

31. In ordinary cases the registration or deposit of documents Registra- 

under this Act shall he made only at the office of the officer 
authorised to accept the same for registration or deposit. for deposit 

But such officer may on special cause being shown attend at the at P^ vftte 

• „ ... 0 . residence, 

residence of any person desiring to present a document for regis- 
tration 4 or to deposit a will, and accept for registration or deposit 

such document or will. 

PART Viy^ 

OF PRESENTING DOCUMENTS FOR REGISTRATION. 

32. Except in the cases mentioned in section 3 1 and section 89 , Persons to 
every document to be registered under this Act, whether such documents 

1 i.e. some substantial portion, 7 3 There is no appeal against an 

All. 590, sed qu. order refusing to exercise this au- 

2 As to non-compliance with this thority, 14 Suth. Civ. R. 194; and 

rule, see 7 N. W. P. 1 19 : 4 All. 14 : see I Ben. F. B. 58 ; 3 Ben. O.C. J, 60, 

7 All. 590. 4 6 Bom. 96. 
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forregis- registration be compulsory or optional, shall be presented at the 
tration. p r0 p er registration-office, 

by some person executing or claiming under the same, or, in the 
case of a copy of a decree or order, claiming under the decree or 
order, 

or by the representative or assign of such person, 

or by the agent of such person, representative or assign, duly 
authorised by power-of-attorney executed and authenticated in 
manner hereinafter mentioned *. 

Powers-of- 83. For the purposes of section 32, the powers-of-attorney 
reco^is- nex ^ h ere ^ na ^ er mentioned shall alone be recognised 1 2 (that is 
able for to Say), — 

]™ rp °® e3 of (a) if the principal at the time of executing the power-of- 
attorney resides in any part of British India in which this Act is 
for the time being in force, a power-of-attorney executed before 
and authenticated by the Registrar or Sub-Registrar within whose 
district or sub-district the principal resides 3 : 

(b) if the principal at the time aforesaid resides in any other 
part of, British India, a power-of-attorney executed before and 
authenticated by any Magistrate : 

(c) if tho principal at the time aforesaid does not reside in 
British India, a power-of-attorney executed before and authen- 
ticated by a Notary Public, or any Court, Judge, Magistrate, 
British Consul or Vice-Consul, or representative of Her Majesty or 
of the Government of India : 

Proviso as Provided that the following persons shall not be required to 
infir^°or a ^ en( ^ ft t any registration-office or court for the purpose of ex- 
in jail, or ecuting any such power-of-attorney as is mentioned in clauses (a) 

from »p- and ( 6 ) of t5lis sec,ion 

pearing in persons who by reason of bodily infirmity are unable without 
court. risk or ser i ous inconvenience so to attend ; 

persons who are in jail under civil or criminal process ; and 

persons exempt by law from personal appearance in court. 

In every such case the Registrar or Sub-Registrar or Magistrate 
(as the case may be), if satisfied that the power-of-attorney has 
been voluntarily executed by the person purporting to be the 
principal, may attest the same without requiring his personal 
attendance at the office or Court aforesaid. 

To obtain evidence as to the voluntary nature of the execution, 

1 The stamp on such powers is eight would appear that these words are a 

annas ; see supra, p. 1091. . ‘ mere direction to the registering officer. 

* But sec 4 All. 384, from which it 3 See above, p. 479, note 1. 
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the Registrar or Sub-Registrar or Magistrate may either himself 
go to the house of the person purporting to be the principal, or to 
the jail in which he is confined, and 1 examine him, or issue a 
commission for his examination. 

Any power-of-attorney mentioned in this section may bo proved 
by the production of it without further proof, when it purports on 
the face of it to have been executed before and authenticated by 
the person or Court hereinbefore mentioned in that behalf. 

34 . Subject to the provisions contained in this Tart and in Enquiry 
sections 41, 43, 45, 69, 75, 77, 88 and 89, no document shall he 
registered under this Act, unless the persons executing such docu- by regis- 
ment a , or their representatives, assigns or agents authorised ns 
aforesaid, appear before the registering officer within the timo 
allowed for presentation under sections 23, 24, 25 and 26 s : 

Provided that if owing to urgent necessity or unavoidable 
accident all such persons do not so appear, the Registrar, in cases 
where the delay in appearing does not exceed four months, may 
direct that on payment of a fine not exceeding ten times the amount 
of the proper registration-fee in addition to the fine, if any, payable 
under section 24, the document may be registered. 

• Such appearances may be simultaneous or at different times. 

The Registering officer shall thereupon — 

(a) enquire whether or not such document was executed by the 

persons by whom it purports to have been executed, • 

(b) satisfy himself as to the identity of the persons appearing 
before him and alleging that they have executed the document, 
and 

(c) in the case of any ‘person appearing as a representative, 
assign or agent, satisfy himself of the right of such person so to 
appear. 

Any application for a direction under the proviso in this section 
may be lodged with a Sub- Registrar, who shall forthwith forward 
it to the Registrar to whom he is subordinate. 

Nothing in this section applies to copies of decrees or orders. 


1 after satisfying himself as to the 
identity of the person purporting to 
be principal : see 17 Suth. P. C. 523, 
5 * 4 * 

% When a document is executed by 
one of two parties on behalf of himself 
and the other it is sufficient if the 
person actually executing appear 
before the registering officer, 22 


Suth. Civ. R. 68, col. 2. 

3 These words are merely a direc- 
tion to the registering officer for the 
benefit of the parties ; and if he regis- 
ters without the appearance of the 
executants this is only a defect of 
procedure within the meaning of sec. 
87 infra. See 15 Ben. 228, followed 
in 1 1 Cal. 750. 
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Procedure 
on admis- 
sion of 
execution. 


Procedure 
on denial 
of execu- 
tion, etc. 


35 . If all the persons executing the document appear personally 
before the registering officer and are personally known to him, or 
if he be otherwise satisfied that they are the persons they represent 
themselves to be, and if they all admit the execution 1 of the 
document ; 

or, in the case of any person appearing by a representative, 
assign or agent, if such representative, assign or agent admits the 
execution ; 

or, if the person executing the document is dead, and his repre- 
sentative t)r assign appears before, the registering officer, and admits 
the execution, 

the registering officer shall register the document as directed in 
sections 58 to 61, inclusive 2 * . 

The registering officer may, in order to satisfy himself that the 
persons appearing before him are the persons they represent them- 
selves to be, or for any other person contemplated by this Act, 
examiue any one present in his office. 

If any of the persons by whom the document purports to be 
executed deny its execution s , or 

if any such person appears to the registering officer 4 to be a 
minor 5 , an idiot, or a lunatic, or 

if any person by whom the document purports to be executed is 
dead, and his representative or assign denies its execution, 

the registering officer shall refuse to register the document as to 
the person so denying, appearing or dead 4 : Provided that, where 
such officer is a Registrar, he shall follow the procedure prescribed 
in Part XII of this Act. 


1 4 All. 40. 

9 He has nothing to do with the 
recitals in the document, or its possible 
operation as regards third parties, 16 
Suth. Civ. R. 180. And he cannot 
refuse to register because the full 
consideration has not been paid, 1 
Ben. O. C. J. 47, or because an ex- 
ecutant sets up a collateral agreement 
which would render the document of 
no legal force, 4 Mad. H. C. 425, or 
says that he executed under compul- 
sion, 8 Ben. Appx. 26 : and see 1 2 Ben. 

492. But if an instrument charge- 

able with stamp-duty is not properly 

stamped, the registering officer must 
refuse to register and impound the 
instrument, Act I of 1879, secs. 33, 34. 


3 Refusal or neglect to admit exe- 
cution is a denial of execution, 5 Caf. 
445 : 11 Bom. 691. As to suing in 
such cases to have the document 
registered, see sec. 77 infra. 

4 See Act No. XII of 1879, section 
104. The amendments made thereby 
were suggested by the remarks of the 
Judicial Committee in 1 All. 465. 
When a father executed a mortgage- 
bond on his minor son’s behalf, but for 
the purposes of registration the minor 
was not represented by any one, the 
Allahabad High Court held that the 
bond did not affect the property com- 
prised therein, so far as the minor 
was interested, 5 All. 599. 

5 8 Cal. 967. 
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PART VII. 

OF ENFORCING THE APPF.ARANCE OK EXECUTANTS 
AND WITNESSES. 

89. If nnype™" !—»«■* .ny document for registration, or 

claiming under any document uhich h capable ot being -.0 picacntcd, 

claim g j rson whose presence or testimony executant 

desires the appearance of any person w nose i . ' or witness 

is necessary for the registration of such document, 8 g i B desired, 

officer may" in 1- discretion, call upon such officer or Cour as the 
Local Government from time to time directs in this behalf to issuo 
a summons requiring him to appear at the registration-office, either 
in person or by duly authorised agent, as in the summons may 

mentioned, and at a time named therein. 

37 . The officer or Court, upon receipt of the peon's ** ' ^ " 
in such cases, shall issue the summons accordingly, and cause it , ummons . 
be served upon the person whose appearance is so require . 

38. A person who by reason of bodily infirmity 

without risk or serious inconvenience to appear at the reg appearance 

person in jail unde C civil or criminal process, “>■ 

. aud persons exempt by law from personal appearance m con , 
and who would but for the provision next hereinafter con ante 
required to appear in person at the registration-o ice, 

JSZL or .nob peraon, nr to tho Jail in .hah k. « confined, 

Ind Imin. Mm, « -no . oomm-in. Mr In. ox. ■ 

39 . Tho law in to. for tb. tin., beta, » » £1“ 

* • • onrl mmnellincr the attendance of witnesses, and f monsea, 

missions and co p 8 Courts shall, save as aforesaid and commis- 

remuneration in suits before Ci ’ : KR : on issued, * ionH and 

y^.ct « 

PART VIII. 

OF PRESENTING wills and authorities to adopt. 

40 The testator, or after his death any person claiming 
exwrutor or otherwise under a will, may present it to any Reg.strar ^ 

“ “'.K* tSSSZk tho donee, nf I»y an.bnri.y * «£• 


1 Supra, p. 7°9- 


* 4 All. 4°* 
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Registra- 
tion of 
wills and 
authorities 
to adopt. 


Deposit of 
wills. * 


Procedure 
on deposit 
of wills. 


With- 
drawal 
of sealed 
coyer 
deposited 
under 
8. 42. 

Proceed- 
ings on 
death"of 
depositor. 


adopt, or the adoptive son, may present it to any Registrar or 
Sub-Registrar for registration. 

41. A will or an authority to adopt, presented for registration 
by the testator or donor, may be registered in the same manner as 
any other document. 

A will or authority to adopt presented for registration by any 
other person entitled to present it, shall be registered if the 
registering officer is satisfied, 

(а) that the will or authority was executed by the testator or 
donor, as the case may be ; 

( б ) that the testator or donor is dead, and 

(c) that the person presenting the will or authority is, under 
section 40 , entitled to present the same \ 

PART IX. 

OF THE DEPOSIT OF WILLS. 

42. Any testator may, either personally or by duly authorised 
agent, deposit with any Registrar his will in a sealed cover super- 
scribed with the name of the testator and that of his agent (if any) 
and with a statement of the nature of the document. 

43. On receiving such cover, the Registrar, if satisfied that the 
person presenting the same for deposit is the testator or his agent, 
shall, transcribe in his Register-book No. 5 the superscription 
aforesaid and shall note in the same book and on the said cover 
the year, month, day and hour of such presentation and receipt, 
and the names of any persons who may testify to the identity of 
the testator or his agent, and any legible inscription which may^ 
be on the seal of the cover. 

The Registrar shall then place and retain the sealed cover in liis 
fire-proof box. 

44. If the testator who has deposited such cover wishes to 
withdraw it, he may apply either personally or by duly authorised 
agent to the Registrar who holds it in deposit, and such Registrar, 
if satisfied that the applicant is actually the testator or his agent, 
shall deliver the cover accordingly. 

45 . If, on the death of a testator who has deposited a sealed 
cover under section 42 , application be made to the Registrar who 
holds it in deposit to open the same, and if the Registrar is 

1 A sub-registrar acting under this section is a 1 Court’ within sec. 195 of 
the Code of Cr. Proc., 10 Mad. 1 54. 
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satisfied that the testator is dead, he shall, in the applicant's 
presence, open the cover, and, at the applicant's expense, cause the 
contents thereof to be copied into his Book No. 3. 

When such copy has been made, the Registrar shall re-dejosit Re-deposit, 
the original will. 

46 . Nothing hereinbefore contained shall affect the provisions Saving of 
of the Indian Succession Act, section 259, or the power of any 
Court by order to compel the production of any will 1 , But when- 259. 
ever any such order is made, the Registrar shall, unless the will 
has been already copied under section 45, open the cover and 
cause the will to be copied into his Book No. 3 and make a note 
on such copy that the original has been removed into Court in 
pursuance of the order aforesaid. 

^1>ART X. 


OF THE EFFECTS OF REGISTRATION AND NON-REGISTRATION. 


47 . A registered document shall operate from the time from Time from 
which it would have commenced to operate if no registration 
thereof had been requii'fcd or made 2 , and not from the time of its document 
registration. operates. 


48 . All noii-testamentary documents duly registered under this Registered 
Act, and relating to any property whether moveable or immove- documents 
able, shall take effect against any oral agreement 5 or declaration 4 property t0 
relating to such property, unless where the agreement or declaration when to 
has been accompanied or followed by delivery of possession 8 . agahist^ Ct 

oral agree- 

• 1 3 Bom. 0 . C. J. 135. agreement for sale to Ii of the same men t». 


2 8 Bom. 182. property, A will not be allowed to 

3 i. e. something which, if correct retain the property as against B ; see 
in point of form, is binding on the also 1 2 Bom. H. C. 1 79. 


maker, 3 Ben. A. C. J. 315. An oral 5 i.e. the only oral alienations of 
agreement* means an agreement which the law can take notice in 

merely oral, not, for instance, a competition with registered instru- 
mortgage by deposit of title-deeds ments, are those which are properly 
under a verbal agreement to secure established by evidence of possession, 
payment of a debt. 5 Cal. 336, per Pontifex J. ; and see 

4 i.e. a declaration of his wishes 6 Cal. 538: 4 Bom. 126. 
by the owner with reference to his Where A pursuant to an agreement 
property, not amounting to a contract, to sell certain land to B directs the 
and which the maker is at liberty to tenants to pay the rent to B, and the 
recall, 3 R en * A. C. J. 3 1 5 ; but see 1 o tenants agree to pay accordingly, * pos- 
Cal. 250, where it was held that when session* is delivered within the mean- 


A purchases, even under a registered ing of this section, 9 Mad. 267. 
deed of sale, with notice of a prior 
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Effect of 
non-regis- 
tration of 
documents 
required to 
be regis- 
tered. 


Registered 
documents 
relating to 
land, o? 
which 
registra- 
tion is 
optional, to 
take effect 
against un- 
registered 
docu- 
ments. 


49 . No document required by section 17 to be registered, 
shall affect any immoveable property comprised therein, 
or confer any power to adopt, 

or be received as evidence of any transaction affecting 1 such 
property or conferring such power 2 , 

unless it has been registered in accordance with the provisions 
of this Act. 


60 . Every document of the kinds mentioned in clauses (a), (6), 
(c) and ( d ) of section 17, and clauses (a) and (b) of section 18, 
shall, if duly registered, take effect as regards the property com- 
prised therein, against every unregistered 3 document relating to 
the same property, and not being a decree or order, whether such 
unregistered document be of the same nature as the registered 
document or not 4 . 

Nothing in the former part of this section 5 applies to leases 
exempted under the proviso in section 17, or to the documents 
mentioned in clauses (e), (/), (ff), (</), (h), (i) °, (j), (k), ( l ), (w), 


( n ), and (o) 7 of the same section. 

1 i.e. so far as it affects, 9 Cal. 524. 

2 See for illustrations 4 Cal. 83 : 8 
Mad. 182: 2 Bom. 273: 4 Bom. 
590 : 4 All. 232 ; and then the Evi- 
dence -Act, sec. 91, excludes secondary 
evidence of its contents : but where 
the transaction is divisible, see 5 
Cal. 611: 3 All. 229: 4 All. 3. 
So an unregistered bond creating an 
interest in land in excess of rs. 100 
may be received as evidence of the 
personal obligation, 9 Cal. 520: 7 
Mad. H. C. 296: 5 Mad. 119. So 
where the unregistered document is 
tendered as proof of an acknowledge- 
ment of liability, from the date of 
which a fresh period of limitation runs, 
5 Cal. 215; and see 3 All. 523. 

3 The Act assumes that the two are 
antagonistic, 6 Bom. 193, and see 9 
Mad. 495. 

* This section and the corresponding 
section of Act VIII of 1871 have given 
rise to much discussion in the Courts. 
See in Bengal, 5 Cal. 336 : 7 Cal. 753 : 
8 Cal. 597 : 10 Cal. 424 : 1 1 Cal. 667 : 
in Madras, 3 Mad. 46: 5 Mad. 73, 
139? 6 Mad. 88, 153, 174: 8 Mad. 
167 : in Bombay, 6 Bom. 495, and 
515 : 9 Bom. 427 : 10 Bom. 105 : in 
the N. W. Provinces, 6 All. 164, 444 : 


8 All. 23, 540. 

Where both documents are regis- 
tered, see 2 Bom. 299 and 662 : 9 
Bom. 165. 

Where document A executed while 
Act VIJI of 1871 was in force was 
optionally registrable thereunder, 
and was not registered, and where 
document B relating to the same pro- 
perty executed after Act III of 1877 
had come into force was compul- 
sorily registrable thereunder, and 
was registered, see 2 All. 431, 851 : 

5 All. 593 : 7 Cal. 570 : 1 1 Cal. 661. * 

Fortunately, as above remarked, 
optional registration is now virtually 
abolished, by the Transfer of Property 
Act, except in the Bombay Presi- 
dency, the Panjzib and Burma, to 
which territories that Act has not 
yet been extended. 

That Bee. 50 has no retrospective 
effect, see 4 All. 227 : 5 Bom. 442 
and 653. But see 3 Mad. 73. 

8 9 Mad. 1 19. 

e Therefore the omission to regis- 
ter a decree does not render it in- 
effectual as against subsequent regis- 
tered assignments or decrees. See 3 
Mad. 71 and 6 Mad. 88. 

7 See Act VII of 1888, s. 65,0!. (3). 
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Explanation . — In cases where Act No. XVI of 1864 or Act No. 
XX of 1866 was in force in the place and at the time in and at 
which such unregistered document was executed, 4 unregistered * 
means not registered according to such Act l , and, where the 
document is executed after the first day of July 1871, not registered 
under Act No. VIII of 1871 or this Act 2 . 


PART XI. 


OF THE DUTIES AND POWERS OF REOISTKRINO OFFICERS. 


( 4 ). As to the Register -books and Indexes. 

61 . The following Books shall he kept in the several offices 
hereinafter named (that is to say) — 

In all registration-offices — 

Book 1, 4 Register of non-testamentary documents relating to 
immoveable property ; ’ 

Book 2, 4 Record of reasons for refusal to register ; ’ 

Book 3, 4 Register of wills and authorities to adopt ; ’ and 
Book 4, 4 Miscellaneous Register/ 

In the offices of Registrars — 

• Book 5, 4 Register of deposits of wills.’ 

In Book 1 shall he entered or filed all documents or memoranda 
registered under sections 17, 18 and 89 3 which relate to immove- 
able property, and are not wills. 

I11 Book 4 shall he entered all documents registered under 
clauses (d) and (/) of section 18, which do not relate to immove- 
able property 4 . 

Nothing in the former part of this section shall he deemed to 
recfuire more than one set of hooks where the office of the Registrar 
has been amalgamated with the office of a Sub-Registrar. 

62 . The day, hour and place of presentation, and the signature 
of every person presenting a document for registration, shall be 
endorsed on every such document at the time of presenting it : a 
receipt for such document shall be given by the registering officer 
to the person presenting the same ; and, subject to the provisions 
contained in section 62, every document admitted to registration 
shall without unnecessary delay be copied in the book appropriated 
therefor according to the order of its admission. 


ItegiBter- 
books to bo 
kept in the 
several 
offices. 


1 and 4 registered* meana 4 regis- 
tered according to any such Act,’ see 
2 Mad. 147. 

2 4 document’ as used in this section 

4 <’ 


means document legally enforceable, 
8 All. 542, per Straight J. 

3 See Act No. XII of 1879, sec. 105. 

4 7 Cal. 196. 


Endorse- 
ments on 
document 
presented. 

Receipt for 
document. 

Documents 
admitted 
to registra- 
tion to be 
copied. 


VOL. II. 
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Entries to 
be num- 
bered con- 
secutively. 

Current in- 
dexes and 
entries 
therein. 


Indexes to 
be made by 
registering 
officers. 


Extra par- 
ticulars in 
Indexes. 

Copy of 
entries in 
sub-regis- 
trars* 
Indexes 
Nos. I, II 
and III to 
be sent to 
Registrar, 
and filed. 


And all such books shall be authenticated at such intervals and 
in such manner as is from time to time prescribed by the Inspector 
General. 

63. All entries in each book shall be numbered in a consecutive 
series, which shall commence and terminate with the year, a fresh 
series being commenced at the beginning of each year. 

54. In every office in which any of the books hereinbefore 
mentioned are kept, there shall be prepared current indexes of the 
contents of such books; and every entry in such indexes shall be 
made, so far as practicable, immediately after the registering 
officer has copied, or filed a memorandum of, the document to 
which it relates. 

66 . Four such indexes shall be made in all registration-offices* 
and shall be named, respectively, Index No. I, Index No. II, Index 
No. Ill, and Index No. IV. 

Index No. I shall contain the names and additions ^of all persons 
executing 2 and of all persons claiming under every document 
entered or memorandum filed in Book No. I. 

Index No. II shall contain such particulars mentioned in section 
21 relating to every such document and memorandum as the 
Inspector General from time to time directs in that behalf. # 

Index No. Ill shall contain the names and additions 1 of all 
persons executing every will and authority entered in Book No. 3 , 
and of the executors and persons respectively appointed thereunder, 
and after the death of the testator or the donor (but not before) 
the names and additions of all persons claiming under the same. 

Index No. IV shall contain the names and additions 1 of all 
persons executing and of all persons claiming under every document 
entered in Book No. 4 . • 

Indexes Nos. I, II, III and IV shall contain such other par- 
ticulars, and shall be prepared in such form, as the Inspector 
General from time to time directs. 

50. Every Sub-Registrar shall send to the Registrar to whom he 
is subordinate, at such intervals as the Inspector General from 
time to time directs, a copy of all entries made by such Sub- 
Registrar, during the last of such intervals, in Indexes Nos. I, II 
and III. 

Every Registrar receiving such copy shall file it in his office.' 

1 See above, p. 1104. might otherwise arise from a docu- 

* This provides for disclosing the ment being registered when some only 
parties who have really executed, and of the parties have executed it 
precludes the inconvenience which < 
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67. Subject to the previous payment of the fees payable in that Inspection 
behalf, the Books Nos. 1 and 2 and the Indexes relating to Book certain 
No. 1 shall be at all times open to inspection by any person indexes, 
applying to inspect the same ; and subject to the provisions of 
section 62, copies of entries in such Books shall be given to all 
persons applying for such copies. 

Subject to the same provisions, copies of entries in Book No. 3 Certified 
and in the Index relating thereto shall be given to the persons ^tries^ 
executing the documents to which such entries relate, or to their 
agents, and after the death of the executants (but not before) to 
any person applying for such copies. 

Subject to the same provisions, copies of entries in Book No. 4 
and in the Index relating thereto shall be given to any person 
executing or claiming under the documents to which such entries 
respectively refer, or to his agent or representative. The requisite 
search under this section for entries in Books Nos. 3 and 4 shall 
be made only by the registering officer. 

All copies given under this section shall be signed and sealed by Copies ad* 
the registering officer, and shall be admissible for the purpose °f ^dence*” 
proving the contents of the original documents. 


(B). As to the Procedure on admitting to Registration. 


68. O11 every document admitted to registration, other than a Particulars 
copy of a decree or order, or a copy sent to a registering officer 
under section 89 1 , there shall be endorsed from time to time the documents 
following particulars (that is to say), — ^ to regi^tra 

(a) the signature and addition 2 of every person admitting the ti on » 
execution of the document ; and, if such execution has been ad- 


mitted by the representative, assign or agent of any person, the 
signature and addition of such representative, assign or agent ; 


(6) the signature and addition of every person examined in 
reference to such document under any of the provisions of this 
Act ; and 


(i c ) any payment of money or delivery of goods made in the 
presence of the registering officer in reference to the execqtion of 
the document, and any admission of receipt of consideration, in 
whole or in part, made in his presence in reference to such 
execution 3 4 . 


1 Act VII of 1 886, sec. 3, cl. (2). strong, is not conclusive evidence 

2 Supra, p. 1104. of the receipt, 15 Suth. 280: 1 Agra, 

3 An admission so endorsed, though 160. 

4 C 2 
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If any person admitting the execution of a document refuses to 
endorse the same, the registering officer shall nevertheless register 
it, but shall at the same time endorse a note of such refusal \ 

Endorse- 59. The registering officer shall affix the date and his signature 
be 6 dated endorsements made under sections 52 and 58, relating to the 

and signed, same document and made in his presence on the same day. 

Certificate 00. After such of the provisions of sections 34, 35, 58 and 59 
thalTdocu- as a PPty *° any document presented for registration have been 
ment has complied with, the registering officer shall endorse thereon a 
tered reglS * cer ^^ ca ^ e containing the word ‘ registered/ together with the 
number and page of the book in which the document has been 
copied. 

Such certificate shall he signed, sealed and dated by the regis- 
tering officer, and shall then be admissible for the purpose of 
proving that the document has been duly registered 2 in manner 
provided by this Act s , and that the facts mentioned in the endorse- 
ments referred to in section 59 have occurred as therein mentioned. 

Endorse- 01 . The endorsements and certificate referred to and mentioned 
certificate * n sec ^ 011s 59 an d 60 shall thereupon he copied into the margin 
to be of the Register-hook, and the copy of the map or plan (if any) 
copied. mentioned in section 21 shall be filed in book No. 1. # 

Document The registration of the document shall thereupon be deemed 

to be f0« ^ 

turned. complete, and the document shall then be returned to the person 

who presented the same for registration, or to such other person 

(if any) as he has nominated in writing in that behalf on the 

receipt mentioned in section 52. 

Procedure 02 . When a document is presented for registration under section 
ing^ocu^ I 9’ ^ ie translation shaP he transcribed in the register # of 
ment in documents of the nature of the original, and, together with the 
inlm wn C( W referred to in section 19, shall be filed in the registration- 
to register- office. 

ing officer. The endorsements and certificate respectively mentioned in 
sections 59 and 60 shall be made on the original, and for the 
purpose of making the copies and memoranda required by sections 


1 See 4 Mad. H. 0 . roi : 3 Ben. 
O. C. J. 60. 

9 not that it was executed, 6 Suth. 
Civ. R. 105, col. 1: 18 ibid. 238: 
and see 15 ibid. 15. The mere 
registration of a document does not 
bar a suit to contest the fact of its 
execution, 8 Ben. Appx. 28. If 


the Court find that a document re- 
quiring registration has been regis- 
tered by an officer who had no 
jurisdiction to do so, it will refuse to 
receive it in evidence, 14 Cal. 449. 

3 6 Cal. 25 : 1 All. 465 (S. C. L. R. 
4 1 . A. 166) : 4 All. 14 and 384 ; 5 All. 
84. 



THE REGISTRATION ACT. 


1125 


Power to 

administer 

oaths. 

Record of 
subHtance 
of state- 
ments. 


57, 64, 65 and 66, the translation shall be treated as if it were the 
original. 

63 . Every registering officer may at his discretion administer 
an oath 1 to any person examined by him under the provisions of 
this Act. 

He may also at his discretion record a note of the substance 
of the statement made by each such person, and such statement 
shall be read over, or (if made in a language with which such 
person is not acquainted) interpreted to him in a language with 
which he is acquainted, and if lie admits the correctness of such 
note, it shall be signed by the registering officer. 

Every such note so signed shall be admissible for the purpose of 
proving that the statements therein recorded were made by the 
persons and under the circumstances therein stated. 

(C). Special Duties of Sub- Registrar. 

64 . Every Hub-Registrar on registering u non-testamentary 
document relating to immoveable property not wholly situate in 
his own sub-district, shall make a memorandum thereof and of the 
endorsement and certificate (if any) thereon, and send the same to 
every other Sub-Registrai*sul>ordinate to the same Registrar as him- 
self in whose sub-district any part of such property is situate, and 
such Hub-Registrar shall file the memorandum in his Rook No. 1. 

66. Every Sub-Registrar on registering a non-testamentary 
document relating to immoveable property situate in more districts 
than one, shall also forward a copy thereof and of the endorsement 
and certificate (if any) thereon, together with a copy of the map or 
plan (if any) mentioned in section 21, to the Registrar of every 
district in which any part of such property is situate other than 
the district in which his own sub-district is situate. 

The Registrar on receiving the same shall file in his Book No. 1 
the copy of the document and the copy of the map or plan (if any), 
and shall forward a memorandum of the document to each of the 
Sub-Registrars subordinate to him within whose sub-district any 
part of such property is situate ; and every Sub-Registrar receiving 
such memorandum shall file it in his Book No. 1. 

(/)). Special Duties of Registrar. 

66 . On registering any non-testamentary document relating to Procedure 
immoveable property, the Registrar shall forward a memorandum r ^^ r * 
of such document to each Sub-Registrar subordinate to himself in ments re- 
whosc sub-district any part of the property is situate. j a ^£ 

1 This includes affirmation, supra, vol. I. p. 489. 


Procedure 
on registra- 
tion of 
document 
relating to 
land situ- 
ate in 
several sub- 
districts. 

Procedure 
where 
document 
relates to 
land situ 
ate in 
several 
districts. 
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He shall also forward a copy of such document, together with a 
copy of the map or plan (if any) mentioned in section 21, to every 
other Registrar in whose district any part of such property is 
situate. 

Such Registrar on receiving any such copy shall file it in his 
Book No. 1, and shall also send a memorandum of the copy to each 
of the Sub-Registrars subordinate to him within whose sub- 
district any part of the property is situate. 

Every Sub-Registrar receiving any memorandum under this 
section shall file it in his Book No. 1. 

Procedure 07. On any document being registered under section 30, clause 
tio^undeT (^)» a C0 Py su °h document and of the endorsements and certificate 
section 30, thereon shall be forwarded to every Registrar within whose 
clause ( b ). an y p ar t 0 f the property to which the instrument relates 

is situate, and the Registrar receiving such copy shall follow the 
procedure prescribed for him in the first clause of section 66. 


(E). Of the controlling Powers of Registrars and 
Inspectors General. 


Registrar 88. Every Sub-Registrar shall perform the duties of his office 
to supenn- un d er the superintendence and control Of the Registrar in whose 
control district the office of such Sub-Registrar is situate. 

Sub-Regis- Every Registrar shall have authority to issue (whether on 
fe rars, complaint or otherwise) any order consistent with this Act which 
he considers necessary in respect of any act or omission of any 
Sub-Registrar subordinate to him, or in respect of the rectification 
of any error regarding the book or the office in which any docu- 
ment shall have been registered. 


Inspector 
General to 
superin- 
tend regis- 
tration- 
offices. 

His power 
to make 
rules. 


09 . The Inspector General shall exercise a general super- 
intendence over all the registration-offices in the territories under 
the Local Government, and shall have power from time to time to 
make rules consistent with this Act — 

providing for the safe custody of books, papers and documents, 
and also for the destruction of such books, papers and documents 
as need no longer be kept ; 

declaring what languages shall be deemed to be commonly used 
in each district ; 


declaring what territorial divisions shall be recognised under 
section 21 ; 

regulating the amount of fines imposed under sections 24 and 34, 
respectively ; 

regulating the exercise of the discretion reposed in the regis- 
tering officer by section 63 ; 
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regulating the form in which registering officers are to make 
memoranda of documents; 

regulating the authentication by Registrars and Sub-Registrars 
of the books kept in their respective offices under section 51; 

declaring the particulars to be contained in Indexes Nos. I, II, 

III and IV, respectively ; 

declaring the holidays that shall be observed in the registration- 
offices ; 

and, generally, regulating the proceedings of the Registrars and 
Sub-Registrars. 

The rules so made shall he submitted to the Local Government 
for approval, and, after they have been approved, they shall bo 
published in the official Gazette 1 and shall then have the same 
force as if they were inserted in this Act 2 . 

70 . The Inspector General may also, in the exercise of his dis- Hia power 
cretion, remit wholly or in part the diiference between any fine reMli t 
levied under section 24 or section 34, and the amount of the proper 
registration-fee. 


OF IiKFUSAL TO KKOi STICK. 

71 . Every Sub-llegistrar refusing to register a document, Reasons 

except on the ground that the property to which it relates is not £ or refusal 
situate within his sub-district, to benre^ 

shall make an order of refusal and record bis reasons for such corded* 
order in his Book No. 2, and endorse the words ‘registration 
refused’ on the document; and on application made by any person 
executing or claiming under the document, shall, without payment 
and unnecessary delay, give him a copy of the reasons so recorded. 

No registering officer shall accept for registration a document 



1 See Fort St. George Gazelle, 
Supplement, 13 March, 1883; Bom- 
bay Government Gazelle , 7 March, 
1878, Part I, pp. 127-156, and the 
numbers of the Calcutta Gazette cited 
in Macpherson’s Lists, p. 347 : the 
Punjab Gazette, 16 Dec. 1880, Part 
I, p. 427 : the Central Provinces 
Gazette , 13 April 1881, 30 Nov. 1883 : 
the British Burma Gazette, Part II, 

2 Dec. 1879, P- 2 ^ 0: 1 Nov. 1880, 
p. 395: 29 Aug. 1881, p. 254: 31 
J uly 1883, p. 236: the Assam Gazette , 


29 Dec. 1877, Part I,p. 476. 

u This section does not empower 
the Registrar General to make a rule 
directing by what particular descrip- 
tion of evidence a person producing 
a deed to be registered shall prove 
his right to have it registered. Nor 
can he frame a Bpecial law different 
from the ordinary law of evidence, 
as to what fact shall be proved by 
oral, and what by documentary evi- 
dence, 16 SuthTCiv. R. 180. 
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so endorsed unless and until, under the provisions hereinafter con- 
tained 1 , the document is directed to be registered. 

Power to 72 . Except where the refusal is made on the ground of denial 
alteTorders execu f* on2 > an appeal shall lie against an order of a Sub-Registrar 
of Sub- refusing to admit a document to registration (whether the registra- 
Regfetrar ^ion 0 f suc h document is compulsory or optional) to the Registrar 
re^stra- to whom such Sub-Registrar is subordinate, if presented to such 
tion on Registrar within thirty days from the date of the order ; and the 
other than Registrar may reverse or alter such order : 

denial of and if the order of the Registrar directs the document to be 
execution. re g| s t cre d and the document is duly presented for registration 
within thirty days after the making of such order, the Sub- 
Registrar shall obey the same, and thereupon shall, so far as may 
be practicable, follow the procedure prescribed in sections 58, 59 
and 60; and such registration shall take effect as if the docu- 
ment had been registered when it was first duly presented for 
registration. 

Applica- 73 . When a Sub-Registrar has refused to register a document 
Sub Regis on tlie g rount ^ any person by whom it purports to be executed, 
trarrefuses or Iiis representative or assign, denies its Execution, 
to register all y person claiming under such document, or his representative, 
of denial assign or agent authorised as aforesaid, may, within thirty days 
of execu- after the making of the order of refusal, apply to the Registrar to 
tlon ‘ whom such Sub-Registrar is subordinate in order to establish his 

right to have the document registered. 

Such application shall be in writing and shall he accompanied 
by a copy of the reasons recorded under section 71, and the state- 
ments in the application shall he verified by the applicant in 
manner required by law for the verification of plaints 4 . 

Procedure 74 . In such case, and also where such denial as aforesaid is 
trar on 8 " ma ^ c before a Registrar in respect of a document presented for 
such appli- registration to him, lie shall as soon as conveniently may be 
cation. enquire — 

(а) whether the document has been executed 5 ; 

(б) whether the requirements of the law for the time being in 
force have been complied with ou the part of the applicant or 
person presenting the document for registration, as the case may 
be, so as to entitle the document to registration. 

1 s ee sec> 73. 3 As to the absence of verification, 

2 As to what * denial of execution * see 10 Cal. 604. 

includes, see 5 Cal. 44=. 4 Supra, p. 495. 7 Cal. 736. 
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75 . If the Registrar finds that the document has been executed Order to 

and that the said requirements have been complied with, he shall re £ iater 
1 . and pro- 
order the document to be registered. % eedure 

And if the document be duly presented for registration within thereon, 
thirty days after the making of such order, the registering officer 
shall obey the same, and thereupon shall, so far as may bo • 
practicable, follow the procedure prescribed in sections 58, 59 # 

and 60. 

Such registration shall take effect as if the document had been 
registered when it was t first duly presented for registration. 

The Registrar may, for the purpose of any enquiry under 
section 74, summon and enforce the attendance of witnesses, and 
compel them to give evidence as if he were a Civil Court; and he 
may also direct by whom the whole or any part of the costs of any 
such enquiry shall be paid, and such costs shall be recoverable as 
if they had been awarded in a suit under the Code of Civil 
Procedure. 

78 . Every Registrar refusing — Refusal by 

(a) to register a document except on the ground that the pro- Registrar, 
perty to which it relates is not situate within his district or that 

tlje document ought to be registered in the office of a Sub- 
Registrar, or 

(b) to direct the registration of a document under section 7 2 or 
section 75, 

shall make an order of refusal and record the reasons for such 
order in his Book No. 2, and on application made by any person 
executing or claiming under the document, shall, without un- 
necessary delay, give him a copy of the reasons so recorded. 

♦No appeal lies from any order under this section or section 72. 

77 . Where the Registrar refuses 1 to order the document to be Suit in 
registered, under section 72 or section 76, any person claiming 
under such document 2 3 * * * * , or his representative, assign or agent, may, 
within thirty days after the making of the order of refusal, in- 
stitute in the Civil Court within the local limits of whose original 
jurisdiction is situate the office in which the document is sought to 
be registered, a suit 8 for a decree directing the document to be 

1 13 Cal. 264. Bom. 269, An appeal lies from a 

3 1 All. 318. decree in such a suit, which must be 

3 5 Cal. 445 : 7 Mad. 535 : 3 All. brought in the Court of the lowest 

397, followed in 9 Cal. 150, 851, and competent jurisdiction, 8 Bom. 269. 

6 All. 460. The Limitation Act, sec. As to the court-fee (rs. 10) payable 

5, applies, 8 Cal. 910. The Registrar on such appeals, see 8 Cal. 515. 

need not be a party, 5 Cal. 445 : 8 
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registered in such office, if it be duly presented for registration 
within thirty days after the passing of such decree; and the 
provisions contained in the second and third paragraphs of section 
75 shall, mutatis mutandis , apply to all documents so presented, 
and notwithstanding anything contained in this Act, the document 
shall be receivable in evidence in such suit. 


Fees to be 
fixed by 
Focal 
Govern- 
ment. 


Alteration 
of fees. 

Publica- 
tion of fees 


Fees pay- 
able on pre 
sentation. 


PART XIII. 

OF THE FEES FOR REGISTRATJON, SEARCHES 
AND COPIES. 

78 . Subject to the approval of the Governor General in Council, 
the Local Government slmll prepare a table of fees payable — 

for the registration of documents : 
for searching the registers : 

for making or granting copies of reasons, entries or documents, 
before, on or after registration : 

And of extra or additional fees payable — 
for every registration under section 30 : 
for the issue of commissions : 
for filing translations : *' 

for attending at private residences : 
for the safe custody and return of documents ; 
and for such other matters as appear to the Local Government 
necessary to effect the purposes of this Act. 

The Local Government may from time to time, subject to the 
like approval, alter such table. 

79 . A table of the fees so payable shall he published in the 
official Gazette \ and a copy thereof in English and the vernacular 
language of the district shall be exposed to public view in every 
registration-office. 

80 . All fees for the registration of documents under this Act 
' shall be payable on the presentation of such documents. 


PART XIV. 


OF PENALTIES. 

Incor- 81 . Every registering officer appointed under this Act and 

endorsing ever y person employed in his office for the purposes of this Act, 

1 See Macpherson’s Lists, 1884, Oudh), 465 (Panj^b), 510 (Central 
pp. 1 14 (Madras), 23a (Bombay), 347 Provinces), 538 (Burma), 575 (Coorg), 
(^Bengal), 433 (N. W. Provinces and 597 (Andaman and Nicobar Islands). 
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who, being charged with the endorsing, copying, translating or copying, 
registering of any document presented or deposited under its etc lloci f* 
provisions, endorses, copies, translates or registers such docu- intent 
ment in a manner which he knows or believes to bo incorrect, hijiiro, 
intending thereby to cause, or knowing it to be likely that 
he may thereby cause, injury, as defined in the Indian Penal 
Code 1 , to any person, shall be punished with imprisonment for 
a term which may extend to seven years, or with fine, or with 
both 2 . 


82 . Whoever commits any of the following offences shall be 
punishable with imprisonment 3 for a term which may extend to 
seven years, or with fine, or with both : 

(a) intentionally makes any false statement, whether on oatli or 
not, and whether it has been recorded or not, before any officer 4 
acting in execution of this Act, in any proceeding or inquiry 5 6 
under this Act ; 

(b) intentionally delivers to a registering officer, in any pro- 
ceeding under section 19 or section 21, a false copy or translation 

of a document, or a false copy of a map or plan ; 

* (c) falsely personates ^another, and in such assumed character 

presents any document, or makes any admission or statement, or 
causes any summons or commission to be issued, or does any other 
act in any proceeding or enquiry under this Act 0 ; 

((/) abets within the meaning of the Indian Penal Code 7 anything 
made punishable by this Act 8 . 


Making 

false 

statements. 


Delivering 
false copy 
or transla- 
tion. 

Raise per- 
sonation. 


Abetment 
of offences. 


83 . A prosecution for any offence under this Act coming to the Commence- 
knowledge of a registering officer in his official capacity may be ment 
commenced by or with the permission of the Inspector General, the tions. CU 
Bfanch Inspector General of Sind, the Registrar or the Sub- 
Registrar, in whose territories, district or sub-district, as the case 
may be, the offence has been committed u . 


1 sec. 44. 

2 20 Suth. Cr. It. 49. 

3 including a sub-registrar, 6 Suth. 
Cr. R. ft. 

4 rigorous or simple, Act I of 1868. 
No sanction is necessary to instituting 
a prosecution under sect. 82, n Cal. 
566, dissenting on this point from 10 
Cal. 604. 

5 23 Suth. Cr. R. 55. 

6 2 Ben. App. Cr. 25. 

7 sec. 107 et seq. 

H 7 Suth. Cr. R. 99: 8 ibid. 16, 


where Macpherson J. held (under 
the corresponding section of Act XX 
of 1866) that the abettor might be 
punished more severely than his 
principal. 

9 10 Suth. Cr. R. 5. As to trial by 
a magistrate who has instituted the 
prosecution in his capacity of sub- 
registrar, see 8 Bern 422. As to a 
sub-registrar’s duty when an offence 
in the registration of a document 
is committed before him, see 4 Ben. 
Appx. 69. 
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Jurisdic- Offences punishable under this Act shall be triable by any Court 
tion, or 0 |jj cer exercising powers not less than those of a Magistrate of 
the second 1 class : 2 

Provided that, in imposing penalties under this Act, no such 
Court or officer shall exceed the limits of jurisdiction prescribed 
by the law for the time being in force as to such Court or officer. 
Fines. All fines imposed under this Act may be recovered, if for 

offences committed outside the limits of the Presidency- towns, in 
the manner prescribed by the Code of Criminal Procedure 3 , and if 
for offences committed within those limits, ii^ the manner prescribed 
by any Act regulating the police of such towns for the time being 
in force 4 . 

Register- 84 . Every registering officer appointed under this Act shall be 
to*be ffi ° erS ^ eemec * a public servant within the meaning of the Indian Penal 
‘ public Code fi . 

servants.’ Every person shall be legally bound to furnish information to 
such registering officer when required by him to do so. And in 
section 228 of the same Code, the words ‘judicial proceeding’ shall 
include any proceeding under this Act. 

A Registrar shall, but a Sub-Registrar shall not fi , as such, be % 
deemed a Court within the meaning of sections 435 and 436 of the 
Code of Criminal Procedure. 


Unclaimed 

docu- 

ments. 


Exemption 
of register - 
ing officers. 


Tlieir acts 
not invali- 
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defect in 
appoint- 
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PART XV. 


MISCELLANEOUS. 


85 . Documents (other than wills) remaining unclaimed in any 
registration-office, for a period exceeding two years, may be 
destroyed. 

80 . No registering officer shall be liable to any suit, claim ‘hr 
demand by reason of anything in good faith done or refused in his 
official capacity. 

87 . Nothing done in good faith pursuant to this Act, or any 
Act hereby repealed, by any registering officer, shall be deemed 
invalid merely by reason of any defect in his appointment or 
procedure 7 . 


1 See Act No. XII of 1879, section 
106. As to the former law see 6 
Ben. 692 : 5 Bom. H. C., Cr. Ca. 7. 

8 Act XII of 1872, sec. 106. 

3 Supra, p. 20b. 

4 See Act V of 1861, secs. 37--JO : 
in Madras, XXIV of 1859, sec. 52. 

3 See 20 Suth. Cr. R. 49. 


6 Inserted in consequence of 13 
Ben. Appx. 40. But clause 3 of sec. 
84 of the Registration Act seems now 
impliedly repealed by Act X of 1882, 
sec. 483, supra, p. 233. 

7 For illustrations of defects in 
procedure see 15 Ben. 228: (S. C. L. R. 
2 I. A. 2x0) : 6 Bom. 96 : 7 N. W. P. 
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88. Notwithstanding anything herein contained, it shall not be Registra- 
necessary for any officer of Government, or for the Administrator 
General of Bengal, Madras or Bombay, or for any Official Trustee, executed 
or Official Assignee, or for the Sheriff, Receiver or Registrar of a ^ e ^ t ° vorn * 
High Court, to appear in person or by agent at any registration- officers, etc. 
office in any proceeding connected with the registration of any in- 
strument executed by him in his official capacity, or to sign as 
provided in section 58. 

But when any instrument is so executed, the registering officer 
to whom such instrument is presented for registration may, if he 
think fit, refer to any Secretary to Government or to such officer 
of Government, Administrator General, Official Trustee, Official 
Assignee, Sheriff, Receiver or Registrar, as the case may he, for 
information respecting the same, and, on being satisfied of the 
execution thereof, shall register the instrument. 

89 . Every officer granting a certificate under the Land Improve- C'ortifi- 
ment Act, 1871, shall send a copy of such certificate 1 to the regia- Lttlul j m . 
tering officer w ithin the local limits of whose jurisdiction the whole provement 
or any part of the land to be improved, or of the land to be granted Act ' l8 ^ I# 
as collateral security, is situate, and such registering officer shall file 

the copy 2 in his Book No. 1. 

Every Court granting a certificate under section 316 of the Code Certificate 
of Civil Procedure shall send a copy of such certificate to the (j^dVro- 
registering officer within the local limits of whose jurisdiction the cedure 
whole or any part of the immoveable property comprised in such 
certificate is situate, and such officer shall file the copy in his Book 
No. 1 2 . 

Every officer granting a loan under the Agriculturists' Loans Mortgages 
Ast, 1884, shall send a copy of any instrument whereby im- ^gricul- 
moveable property is mortgaged for the purpose of securing the turists’ 
repayment of the loan, and if any such property is mortgaged for 
the same purpose in the order granting the loan, a copy also of 
that order to the registering officer within the local limits of whose 
jurisdiction the whole or any part of the property so mortgaged is 
situate, and such registering officer shall file the copy or copies, as 
the case may be, in his Book No. 1 8 . 

1 19 : 4 All. 40. For instances of de- under the Land Improvement Loans 
fectB not cured by sec. 87, see 10 Act, 1883, shall send a copy of his 
Bom. H. C. 98 : 4 All. 87. order.’ 

1 Where the Land Improvement a See Act No. XII of 1879, sec. 

Loans Act XIX of 1883 is in force, 107 : 3 Mad. 41 : 5 All. 84. 
read : * Every officer granting a loan 3 Act VII of 1886, sec. 3, cl. (3'. 
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Exemption 
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ment. 
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Exemptions from Act 

90 . Nothing contained in this Act or in Act No. VIII of 1871 
or in any Act thereby repealed shall be deemed to require, or to 
have at any time required, the registration of any of the following 
documents or maps : — 

(а) Documents issued, received or attested by any officer en- 
gaged in making a settlement or revision of settlement of land- 
revenue, and which form part of the records of such settlement. 

(б) Documents and maps issued, received or authenticated by 
any officer engaged on behalf of Government in making or revising 
the survey of any land, and which form part of the record of such 
survey. 

(c) Documents which, under any law for the time being in force, 
are filed periodically in any revenue-office by pat war is or other 
officers charged with the preparation of village-records. 

(d) Sanads, in6m title-deeds and other documents purporting to 
be or to evidence grants or assignments by government of land or 
of any interest in land. 

(e) Notices given under section 74 or section 76 of the Bombay 

Land Revenue Code, 1879, of relinquishment of occupancy by 
occupants, or of alienated land by holders of such land \ # 

But all such documents and maps shall, for the purposes of 
sections 48 and 49, be deemed to have been and to be registered in 
accordance with the provisions of this Act. 

91 . Subject to such rules and the previous payment of such fees 
as the Local Government from time to time prescribes in this 
behalf, all documents and maps mentioned in section 90, clauses 
(a), (i b ), (c) and (<?), and all registers of the documents mentioned 
in clause ( cl ), shall be open to the inspection of any person 
applying to inspect the same, and, subject as aforesaid, copies of 
Buch documents shall be given to all persons applying for such 
copies. 

92 . All rifles relating to registration heretofore enforced in 
British Burma shall be deemed to have had the force of law, and 
no suit or other proceeding shall he maintained against any officer 
or other person in respect of anything done under any of the said 
rules. 


1 Act VII of 1886, sec. 6. 
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Each of the two Acts, VI and VII of 1888, comprised in this Appendix 
makes important amendments in the Code of Civil Procedure. Un- 
fortunately these Acts arrived in England alter the body of the Code 
had been printed off, too late, therefore, for the amendments to be 
inserted in their proper places.. 

Act VI of 1888 alters the rules relating to imprisonment for debt. Act VI 
It prohibits the arrest or imprisonment of women in execution of *^88, 
decrees for money, and thus makes the law what it? is assumed to 
be in the Married Women’s Property Act, 1874, sec. 8. In the case of 
male debtors, it gives every Court executing a decree a discretionary 
power to refuse a warrant of arrest at the pleasure of a decree- 
holder, and section 4 (based on the Presidency Small Cause Courts’ Act, 

1882, sec. 30, and on the Debtors* Dill, 1886, sec. 4) provides that when 
a judgment-debtor who has been arrested is brought before the Court 
before being committed to prison, the Court may order his release 
if he is unable to pay the amount of the decree and then* is no 
reason to suppose that he -Jins obstructed or will obstruct the decree- 
holder in the execution of the decree. 

Section 8 provides that when a person in ill-health has been 
arrested, it shall be in the discretion of the Court to refuse to commit 
him to prison, and that when a person has been released from arrest 
or imprisonment on the ground of illness, he is liable to be re- 
arrested. 

Of Act VII of 1888 the following sections require special notice : — Act VII of 

Section 3 is intended to preserve the summary character of rent- 1888. 
litigation, which the rulings reported in 9 Cal. 295 and 5 All. 406 would 
otherwise have destroyed. 

Section 5 removes one of the objections to maintaining suits in 
British India on judgments of foreign Courts. 

The need of section 6 is felt where, as in the Panj&b and the 
Lower Provinces, large areas are subject to fluvial action. 

Sections 10, 11, 15 and 16 are intended to accommodate; the lan- 
guage of the Code more closely to the system of process-serving which 
prevails in gome parts of India. 

Section 12 admits of summonses being sent for service to Superin- 
tendents of foreign States and to Courts established or continued by 
the Governor-General in Council in foreign territory, as well as to 
British Residents and Agents. 

Section 17 empowers the Local Government to require evidence to 
be recorded in English. It follows the Code of Criminal Procedure, 
sec. 357 et seq ., as well as local provisions in the Central Provinces, 

Oudh, and Burma. 
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Section 21 makes, sec. 216 of the Code applicable not only to the 
equitable cases -of let-off mentioned in 7 All. 284, but also to any 
equitable right to set-off a sum which is not a debt. 

Section '24 empowers Courts in British India to send decrees for 
execution to thbse Courts out of British India which are authorised, 
by sec. 229 of the Code, to cause their decrees to be executed by British 
Indian Courts. * 

Section e8 exempts from liability to sale in execution of a decree 
of a civil Court any moveable property which any local law exempts 
from liability to sale in satisfaction of an arrear of land-revenue. 

Section 31, sub-section 4, declares Chapter XX of the Code inap- 
plicable to the Presidency towns. The inconvenience of having two 
different systems of insolvency-law in force in the same place is 
obvious. t 

The object of sections 37, 38, 40, and 41 is to remove the difficulties 
which have recently attended litigation on behalf of the minor 'Raja 
of Kapurthala, one of the ruling chiefs of the Panjab, and a landholder 
in that Province and in Oudh. 

Sections 49-52 extend the discretion of Appellate Courts, which 
was thought to be unduly limited by the parts of the Code to which 
these sections refer. 

^Section 60 gives power to refer to the High Court questions as to 
jurisdiction in small causes, and enables the District Courts to submit 
for revision proceedings had under mistake as to such jurisdiction. 

Act VII of 1888 also amends the Limitation Act and the Registra- 
tion Act, Of these amendments the most important is that made by 
sections 32, 53, and 66, which extend to six months the period of 
limitation for applications under sections 365, 366, and 368 of the Code, 
and provide for such applications being admitted after that period in 
exceptional cases. They have been made in their proper places, supra, 
pp. 1000, 1001, 1 1 10, 1120. 



ACT No. VI OF 1888 . 


Passed hy the Governor General of India in Council. 

( Received the assent of the Governor General on the 2 yd March , 1888.) 
An Act to Amend the Law Relating to Imprisonment for 1)ert. 


Whereas it is expedient to amend the law relating to imprison- 
ment for debt ; It is hereby enacted as follows : — 

1. (1) This Act may be called the Debtors Act, 1888 ; and 

(2) It shall come into force at once. 

(3) The several portions thereof have the same local extent ns 
the enactments to which they respectively relate. 

4 * 

2. After ^section 245 of the Codd of Civil Procedure the follow- 
ing sections shall be inserted, namely: — 

‘245 a. Notwithstanding anything in the last foregoing section 
or in any other section of this Code, the Court shall not order the 
arrest or imprisonment of a woman in execution of a decree for 
money. 

‘2451*. (1) Notwithstanding anything in section 245 or in any 
other section of this Code, when an application is for the execution 
of a decree for money by the arrest ^juid imprisonment of a 
judgment-debtor who is liable to be arrested in pursuance of the 
application, the Court may, instead of issuing a warrant for his 
arrest, issue a notice calling upon him to appear before the Court 
on a day to be specified in the notice and show cause why he 
should not be committed to jail in execution of the decree. 

‘(2) If appearance is not made in obedience to the notice, the 
Court shall,, if the decree-holder so requires, issue a warrant for the 
arrest of the judgment-debtor.' j 

3 . In section 250 of the said Code, between the word ‘ shall ’ 
and the word ‘issue/ the following shall be inserted, namely : — 

‘subject to the provisions of sections 245 a and 245 b \ 
vol. 11. 4 D 


Title, com- 
mence* 
ment and 
extent. 
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4 . After section 337 of the said Code the following shall be 
inserted, namely : — 

‘337 A. (1) When a judgment-debtor appears before the Court 
in obedience to a notice issued under section 245 b, or is brought 
before the Court after being arrested in execution of a decree for 
money, and it appears to the Court that the judgment-debtor is 
unable from poverty or other sufficient cause to pay the amount of 
the decree or, if that amount is payable by instalments, the amount 
of any instalment thereof, the Court may, upon such terms, if any, 
as it thinks fit, make an order disallowing the application for his 
arrest and imprisonment, or directing his release, as the case 
may be. 

‘(2) Before making an order under sub-section (1), the Court 
may take into consideration any allegation of the decree-holder 
touching any of the following matters, namely : — - 

‘ (a) the decree being for a sum for which the judgment-debtor 
was bound as a trustee or as acting in any other fiduciary capacity 
to account ; 

‘ (b) the transfer, concealment or removal by the judgment-debtor 
of any part of his property after the date of the institution of the 
suit in which the decree w r as made, or the commission by him after 
that date of any other act of bad faith in relation to his property, 
with the object or effect of obstructing or delaying the decree-holder 
in the execution of the decree ; 

‘ (c) any undue or unreasonable preference given by the judg- 
ment-debtor to any of his other creditors ; 

‘ ( d ) his refusal or neglect to pay the amount of the decree or 
some part thereof when be has or since the date of the decree has 
had the means of paying it ; 

‘ ( e ) the likelihood of his absconding or leaving the jurisdiction of 
the Court with the object or effect mentioned in clause (6) of this 
sub-section. 

‘ (3) While any of the matters mentioned in sub-section (2) are 
being considered, the Court may in its discretion order the judg- 
ment-debtor to be imprisoned, or leave him in the custody of an 
officer of the Court, or release him on his furnishing sufficient 
security for his appearance on the requisition of the Court. 

* (4) A judgment-debtor released under this section may be re- 
arrested. 

< (5) If the Court does not make such an order as is mentioned 
in sub-section (1), it shall cause the judgment-debtor to be arrested 
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if he has not already been arrested and, subject to the other 
provisions of this Code, commit him to jail.* 

6. To section 380 of the said Code the following shall be added, Security 

namely:— for coot. In 

. . . money-suit 

‘ O11 the application of any defendant in a suit for money in by woman. 

which the plaintiff is a woman the Court may at any stage of the 
suit make a like order if it is satisfied that such plaintiff does not 
possess any sufficient immoveable property within British India in- 
dependent of the property in suit/ 

0. I11 section 640 of the said Code, after the words * from arrest Amend- 
in execution of civil process ’ the words ‘ in any case in which the 
arrest of women is not prohibited by this Code ’ shall be added. 

7 . In section 642 of the said Code, for the words and figures Amend- 
‘ except as provided in sections 256 and 643’ the following shall be g 1 ^, 0 
substituted, namely : — 

* except as provided in section 337 A, sub-section (5), and sections 
256 and 643 \ 


8. After section 652 of the said Code the following shall bo 
added, namely: — 

‘ 653. (1^ At any time after a warrant of arrest has been issued Cancella- 
under this Code, the Court may cancel it 011 the ground of the 0 f 

serious illness of the person against whom the warrant was issued, arrest. ; 

* (2) When a judgment-debtor has been arrested under this Code Release ' 
the Court may release him if in its opinion he is not in a fit state of 0 f ip neS g 
health to undergo imprisonment. of judg- 

ed) When a judgment-debtor has been committed to jail, bo debtor, 
may be released therefrom — 

‘ (a) by the Local Government, on the ground of his suffering 
from any infectious or contagious disease, or 

1 (P) the committing Court, or any Court to which that Court 
is subordinate, on the ground of his suffering from any serious 
illness. 


4 (4) A judgment-debtor released under this section may be re- 
arrested, but the period of his imprisonment shall not in the 
aggregate exceed that prescribed in section 342 or section 481, as 
the case may be/ 

Partial 


0. The last sixteen words of section 8 of the Married Women's 
Property Act, 1874, and the whole of section 31 cf the Ajmere ^74 and 
Courts Regulation, 1877, are hereby repealed. Reg- 1 of 



Jj^ ul 1 No person stall be imprisoned as a defaulter for a longer period 
and India than six months whatever the amount of the arrears may he, nor 
d\wi ^ or a W er P er ^ ^an m h if the arrears do not exceed 

%™F' 


(2) For the proviso to section 163 of the North-Western 
Provinces Kent Act, 1881, the following shall be substituted, 
namely:- 

‘Provided that the time for which a debtor may be confined in 
execution of a decree under this Act shall not exceed six weeks 
when the amount decreed (exclusive of costs) does not exceed fifty 
rupees, or six months in any other case,’ 





ACT No. VII OF 1888 . 


Passed by the Governor General of India in Council. 
(Ileceived the assent of the Governor General on the 23 rd March , 1888.) 

An Act to Amend the Code of Civil Procedure, the Indian 
Registration Act, 1877, AND THE Indian Limitation Act, 1S77. 


Whereas it is expedient to amend the Code of Civil Procedure, 
the Indian Registration Act, 1877, and the Indian Limitation 
Act, 1877 ; It is hereby enacted as follows : — 

1. (1) This Act may be called the Civil Procedure Code Amend- Title and 

ment Act, 1888; and co “ cc 

(2) It shall come into force on the first day of July, 1888. 

2. (1) I11 this Act, unless there is something repugnant in the Construe- 
subject or context, ‘section* means a section, ‘schedule* a schedule, tl0D ‘ 
and ‘ Chapter* a Chapter, of the (Jode of Civil Procedure. 

(2) Any reference in any enactment heretofore passed or here- 
after to he passed to any Act amended by this Act shall, so far as 
may be, be read as if made to that Act as so amended. 


3. The following shall be inserted after section 4, namely : — 

*4 a. (1) Where any Revenue Courts arc governed by the Power to 
provisions of the Code of Civil Procedure in those matters °f Codo^m^ts 
procedure upon which any special enactment applicable to them application 
is silent 1 tfte Local Government, with the previous sanction of the (? o ^ enu0 
Governor General in Council, may, by notification in the official 
Gazette, declare that any portions of those provisions shall not apply 
to those Courts, or shall only apply to them with such modifications 
as the Local Government, with the sanction aforesaid, may pre- 
scribe. 

‘ (2) “ Revenue Court ** in sub-section (1) means a Court having 
jurisdiction under any local law to entertain suits relating to the 
rent, revenue or profits of land used for agricultural purposes, but 
does not include a Civil Court having original jurisdiction under this 
Code to try such suits as being suits of a civil nature of which 


1 9 Cal. 295 : 5 All. 406. 
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its cognizance is not barred by any enactment for the time being in 
force.’ 

4 . The second paragraph of section 8 is hereby repealed. 

5 . To section 1 4 the following shall be added, namely : — 

4 Where a suit is instituted in British India on the judgment of 
any foreign Court 1 in Asia or Africa except a Court of Record 
established by Letters Patent of Her Majesty 2 or any predecessor 
of Her Majesty or a Supreme Consular Court established by an 
Order of Her Majesty in Council 8 , the Court in which the suit 
is instituted shall not be precluded from inquiry into the merits 
of the case in which the judgment was passed.’ 

0 . The following shall bo inserted after section 16, namely : — 

‘ 16 A. (1) -When it is alleged to be uncertain within the local 
limits of the jurisdiction of which of two or more Courts any 
immoveable property is situate, any one of those Courts may, if 
satisfied that there is ground for the alleged uncertainty, record a 
statement to that effect and thereupon proceed to entertain and 
dispose of any suit relating to that property, and its decree in the 
suit shall have the same effect as if the property were situate 
within the local limits of its jurisdiction : 

4 Provided that the suit is one with respect to which the Court 
is competent as regards the nature and value of the suitdo exercise 
jurisdiction. 

4 (2) Where a statement has not been recorded* under sub-section 
(1), and an objection is taken before an appellate or revisional 
Court that a decree or order in a suit relating to such property 
was made by a Court not having jurisdiction where the property 
is situate, the appellate or revisional Court shall not allow the 
objection if in its opinion there was, at the time of the institution 
of the suit, any reasonable ground for uncertainty as to* the Court 
having jurisdiction with respect thereto/ 

7 . In section 17, after Explanation II, the following shall be 
inserted, namely : — 

4 Explanation III. — In suits arising out of contract, the cause 
of action arises within the meaning of this section at any of the 
following places, namely : — 

4 (i) the place where the contract was made ; 

4 (ii) the place where the contract was to be performed or 
performance thereof completed ; 

1 6 Bom. 292 : 6 Mad. 191. 8 e.g. Her Majesty’s Supreme Court 

a Such as the Supreme Court of the for China and J apan at Shanghai. 
Straits Settlement. 
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4 (iii) the place where in performance of the contract any money 
to which the suit relates was expressly or impliedly payable 1 * .* 

8. I11 section 27 there shall be inserted after the words ‘theAmend- 
Court may ' the words 4 at any stage of the suit*,’ and after the of 
words 4 any other person or persons 1 the words ‘ with his or their 
consent.’ 


9. For section 53 the following shall be substituted, namely : — 

4 53. The plaint may, at the discretion of the Court, — 

4 («) at, or at any time before, the settlement of issues be rejected 
if it does not disclose a cause of action; 

4 ( b ), at, or at any time before, the settlement of issues be re- 
turned for amendment within a time to be fixed by the Court, and 
upon such terms as to the payment of costs occasioned by such 
amendment as the Court thinks fit, if it — 

‘ (i) is not signed and verified as hereinbefore required, 

4 (ii) does not state correctly and without prolixity the several 
particulars hereinbefore required, or contains particulars other 
than those so required, 

4 (iii) is wrongly framed by reason of nonjoinder or misjoinder of 
parties, or joins causes of action which ought not to be joined in the 
same suit, or # 

4 (iv) is* not framed in accordance with the provisions of sec- 
tion 42 ; 

4 (c) at any time before judgment be amended by the Court 
upon such terms as to the payment of costs as the Court thinks 
fit 3 : 


When 
plaint may 
bo rejected, 
returned 
for amend- 
ment, or 
amended. 


4 Provided that a plaint shall not be amended either by the 
party to whom it is returned for amendment, or by the Court, so 
as to convert a suit of one character into a suit of another and 
inconsistent character 4 . 

4 When a plaint is amended under this section the amendment 
shall be attested by the signature of the Judge.' 


10 . For section 72 the following shall be substituted, namely : — Delivery 
4 72. (1) If the defendant resides within the jurisdiction of the or . tr . ans " 
Court in which the suit is instituted, or has an agent resident summons 
within that jurisdiction who is empowered to accept the service of I° r service, 
the summons, the summons shall ordinarily be delivered or sent to 
the proper officer to be served by him or one of his subordinates. 


1 4 All. 423 : 5 All. 277. 3 9 Cal. 695 : 6 Mad. 239 : 5 Bom. 

3 6 Cal. 376 : cf. rules under J udi- 609 : 7 All. 79. 

cature Acts, XVI, r. 2. * L. R., 14 I. A. in. 
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4 (2) The proper officer may be an officer of another Court than 
that in which the suit is instituted, and, where he is such an officer, 
the summons may, subject to any rules which the High Court may 
make in this behalf, be sent to him by post or in such other manner 
as the Court may direct/ 

11 . In section 82, for the first twenty words the following shall 
be substituted, namely : — 

4 When a summons is returned under section 80, the Court shall 
if the return under that section has not been verified by the affi- 
davit of the serving-officer, and may if it has been so verified, 
examine the serving-officer on oath, or cause him to be so examined 
by another Court, touching his proceedings/ 

12. For section 90 the following shall be substituted, namely : — 

4 90. If there is a British Resident or Agent, or a Superintendent 

appointed by the British Government, or a Court established or 
continued by the authority of the Governor General in Council, 
in or for the territory in which the defendant resides, the summons 
may be sent to such Resident, Agent, Superintendent or Court, by 
post or otherwise, for the purpose of being served upon the de- 
fendant; and, if the Resident, Agent or Superintendent or the Judge 
of the Court returns the summons with an endorsement*, under his 
hand that the summons has been served on the defendant in manner 
hereinbefore directed, such endorsement shall be evidence of the 
service/ 

13. For sections 14 1 and 142 the following shall be substituted, 
namely : — 

4 141. (1) Subject to the provisions of the next following sub- 
section, there shall be endorsed on every document which has been 
admitted in evidence in the suit the following particulars, 
namely : — 

4 (a) the number and title of the suit, 

4 (b) the name of the person producing the document, 

4 (c) the date on which it was produced, and 

4 (d) a statement of its having been so admitted, 
and the endorsement shall be signed by the Judge. 

4 (2) If a document so admitted is an entry in a book, account or 
record and a copy thereof has been substituted for the original 
under the next following section, the particulars aforesaid shall be 
endorsed on the copy and the endorsement thereon shall be signed 
b$ the Judge. 
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‘ 141 A. (i) If a document admitted in evidence in the suit is an Endorse- 

entry in a shop-book or other account in current use, the party on 

whose behalf the account is produced may furnish a copy of the admitted 

entries in 

entry. . books, ac* 

‘ (2) If such a document is an entry in a public record produced and 

from a public office or by a public officer, or an entry in a book or record., 
account belonging to a person other than a party on whose behalf 
the book or account is produced, the Court may require a copy of 


the entry to be furnished — 

‘ (i) where the record, hook or account is produced on behalf of 
a party, then by that party, or 

‘ (ii) where the record, book or account is produced in obedience 
to an order of the Court acting of its own motion, then by either 
or any party. 

<( 3 ) When a copy of an entry is furnished under the foregoing 
provisions of this section, the Court shall, after causing the copy 
to he examined, compared and attested in manner mentioned in 
section 62, mark the entry and cause the hook, account or record 
in which it occurs to he returned to the person producing it, 

< 142. When a document relied on as evidence by either party is 
considered by the Court to he inadmissible in evidence, there shall 
he endorsed thereon the particulars mentioned in clauses («), (6) 
and (c) of* section 1 41, subsection (1), and a statement of its having 
been rejected, and the endorsement shall he signed by the Judge. 

< ,42 a. (1) Every document which has been admitted in evidence, 
or a copy thereof where a copy has been substituted for the 
original under section 141 A, shall form part of the record of the 

suit. c 

‘(2) Documents not admitted in evidence shall not form part ot 

the record and shall be returned to the parties respectively pro- 

(lucing them.’ 

14 . I11 section 143, for the words and figures ‘sections 62, 141 
and 142’ there shall be substituted the following, namely:— 
‘section 62, section 141 A, sub-section (3), or section 142 A, sub- 
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section (2).’ 

16 . In section 159 the words ‘or sent’ shall he inserted after ^ n e "^ 
the word ‘ delivered.’ s. 159. 

10 . In section i68, for the words ‘shall examine the serving- Amend- 
officer on oath ’ the following shall be substituted, gamely shall 
if the certificate of the serving-officer has not been verified, by 
affidavit, and may if it lias been so verified, examine the seiwi^- 
officer on oath, or cause him to be so examined by another Court. 
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17 . The following shall be inserted after section 185, namely: — 

4 185 A. (1) The Local Government may, by notification in the 

official Gazette, direct, with respect to any Judge specified in the 
notification, or falling under a description set forth therein, that 
evidence in cases in which an appeal is allowed shall, instead of 
being taken down in the manner prescribed in the foregoing sections, 
be taken down by him with his own hand in the English language 1 . 

‘(2) Where a Judge is prevented by any sufficient reason from 
complying with a direction under sub-section (1), he shall record 
the reason and cause the evidence to be taken down in writing 
from his dictation in open Court. 

‘(3) Evidence taken down under sub-section (1) or sub-section 
(2) shall be in the form mentioned in section 182, and be read over 
and signed, and, as occasion may require, interpreted and corrected, 
as if it were evidence taken down under that seel ion. 

‘(4) The Local Government may, by notification in the official 
Gazette, revoke or vary a direction notified under sub-section (1)/ 

18 . For section 19 1 the following shall be substituted, 
namely : — 

‘191. (1) Where the Judge taking down any evidence, or 
causing any memorandum to be made, under this Chapter, is 
prevented by death, transfer or other cause from concluding the 
trial of the suit, any successor to such Judge may deal with such 
evidence or memorandum as if he himself had taken it down or 
caused it to be made, and proceed with the suit from the stage at 
which his predecessor left it 2 . 

‘(2) The provisions of sub-section (1) shall apply, so far as they 
can be made applicable, to a suit transferred under section 25 s : 

‘Provided that a Court transferring a suit under that section 
may, if it thinks fit, direct that the Court to which the suit is 
transferred shall recall all or any of the witnesses who have been 
examined and take their evidence afresh/ 

19 . To section 193 the following shall be added, namely: — 

‘A Court continuing a suit under section 191 may recall and 
re-examine a witness who has departed in accordance with section 
1 73 -’ 

1 Cf. Act X of 1882, secs. 357 et tive inconvenience and the trouble 
seqq . : XVII of 1875, sec. 20: XX of and expense to suitors, which would 

1875, secs. 11 and 12, and XVIII of have resulted from the decisions in 

1876, sec. 19. 7 All. 857 and 8 All. 35 and 576. 

* Sections 18 and 19 were thought 3 13 Suth. Civ. R. 398 : 6 N.W. P. 
necessary in view of the administra- 80 : 7 All. 342. 
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20 . (1) In section 209, for the first thirteen words the words Amend- 

* When a decree is for the payment of money ’ shall be sub- ment 
stituted \ *’ 2 °^’ 

(2) To the same section the following shall be added, namely : — 

“ Where such a decree is silent with respect to the payment of 
further interest on such aggregate sum as aforesaid from the date 
of the decree to the date of payment or other earlier date, the 
Court shall be deemed to have refused such interest, and a separate 
suit therefor shall not lie.’ 

21 . (1) I11 section 216, for the first twenty-four words the Amend- 

following shall be substituted, namely : — ment of 

0 . *• ai ^* 

‘If the defendant has been allowed a set-off against the claim of 

the plaintiff V 

(1) To the same section the following shall lie added, namely: — 

‘The provisions of this section shall apply whether the set-off is 
admissible under section in or otherwise.' 

22. In section 223, for the words ‘ in a case cognisable by a Amend- 

Court of Small Causes ' the following shall be substituted, mont of 
. 0 s. 223. 

namely : — 

‘in a suit of which the value fys set forth in t lie plaint did not 
exceed two thousand rupees and which, as regards its subject- 
matter, is not excepted by the law for the time being in force 
from the cognisance of either a Presidency or a Provincial Court 
of Small Causes.' 


23 . In section 229, after the word ‘established’ the words ‘or 
continued ’ shall he inserted 8 . 

24 . After section 229 the following shall be inserted, namely: — 

‘ 229 A.*So much of the foregoing sections of this Chapter as 

empowers a Court to send a decree for execution to another Court 
shall be construed as empowering a Court in British India to send 
a decree for execution to any Court established or continued by 
the authority of the Governor General in Council in the territories 
of any Foreign Prince or State to which the Governor General in 
Council has, by notification in the Gazette of India, declared this 
section to apply.’ 

26 . The last paragraph of section 230 is hereby repealed 4 . 

1 L. R. 2 I. A. 219 : L. R. 5 I. A. 78. which were established by the Go- 

* 7 All. 284. vernor of Bombay in Council. 

“There are courts in K^thiawdr 1 The paragraph referred to is spent. 
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20 . (1) In section 244, for clause (c) the following shall be 
substituted, namely: — 

*(c) any other questions arising between the parties to the suit 
in which the decree was passed, or their representatives, and 
relating to the execution, discharge or satisfaction of the decree or 
to the stay of execution thereof 1 * / 

(2) To the same section the following shall be added, namely: — 

‘ If a question arises as to who is the representative of a party 
for the purposes of this section, the Court may either stay execution 
of the decree until the question has been determined by a separate 
suit or itself determine the question by an order under this 
section/ 

27 . For the last paragraph of section 258 the following shall be 
substituted, namely : — 

‘Unless such a payment or adjustment has been certified as 
aforesaid, it shall not be recognised as a payment or adjustment of 
the decree by any Court executing the decree V 

28 . (1) In the first proviso to section 266, clause (a), the words 
‘ and bedding ’ shall be inserted after the word 4 apparel/ 

(2) In the same proviso, clause ( b ), after the word ‘cattle’ the 
words 4 and seed-grain ’ shall be inserted 3 . 

(3) In the same proviso, for clause (A) the following shall be 
substituted, namely : — 

‘ (A) the salary of a public officer or of any servant of a Railway 
Company or local authority to the extent of — 

‘ (i) the whole of the salary where the salary does not exceed 
twenty rupees monthly ; 

* (ii) twenty rupees monthly where the salary exceeds twenty 
rupees and does not exceed forty rupees monthly ; and ^ 

‘ (iii) one moiety of the salary in any other case/ 

(4) To the same proviso, after clause (Z), the following shall be 
added, namely : — 

c (m) any allowance declared by any law passed under the Indian 
Councils Act, 1861 \ by a Governor or a Lieutenant-Governor in 
Council to be exempt from liability to attachment or sale in 
execution of a decree ; 


1 7 Cal. 733 : 8 Cal. 477 : 7 All. 

73 - 

3 Necessitated by the conflicting 
rulings of *the Courts reported in 
9 Cal. 788: 10 Cal. 354: 5 Mad. 

397: 6 Mad. 41: 8 Mad. 277: 6 


Bom. 146: 10 Bom. 288: 11 Bom. 6: 
3 All. 533, 538: 5 All. 269: 7 All. 
124. 

8 Act XVII of 1887, sec. 70. 

4 24 & 25 Vic., c. 67. 
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*(n) where the judgment-debtor is a person liable for the 
payment of land-revenue* any moveable property which under any 
law 1 applicable to him is exempt from sale for the recovery of an 
arrear of such revenue.’ 

(5) In the Explanation to the same proviso, for the word and 
letter ‘and (j) ' the letters and word ‘(J) and (m)’ shall be sub- 
stituted. 

29 . In section 289 the words ‘ 011 the spot where the property Amend- 

is attached ’ are hereby repealed 2 * . 8*289 

30 . To section 320 the following shall be added, namely : — Powers m 

‘ Rules under this section may confer upon the Collector or any Jp^con- 

gazetted subordinate of the Collector all or any of the powers terrible on 
which the Court might exercise in the execution of the decree if colleetoi*. 
the execution thereof had not been transferred to the Collector, 
including the powers of the Court under sections 294 and 312, and 
may provide for orders passed by the Collector or any gazetted 
subordinate of the Collector, or orders passed on appeal with 
respect to such orders, being subject to appeal to and revision by Appeal 
superior Revenue-authorities as nearly as may he as the orders **yj g j on 
passed by the Court, or orders passed on appeal with respect to 
such orders, wovdd be subject to appeal to and revision by appellate 
or revisional Courts under this Code or other law for the time 
being in force if the decree had not been transferred to the Col- 
lector. 

* A power conferred by the rules upon the Collector or any 
gazetted subordinate of the Collector, or upon any appellate 
or revisional authority, shall not be exerciseable by the Court or 
by any Court in exercise of any appellate or revisional juris- 
diction which it has with respect to decrees or orders of the 
Court 2 . 

‘ In executing a decree transferred to the Collector under this 
section, the Collector and his subordinates shall be deemed to be 
acting judicially within the meaning of Act No. XVIII of 1850 
(an Act for the 'protection of Judicial Officers) V 

31 . (1) In section 349, for the words ‘ is under arrest ' the Amend- 

words ‘ is in custody under the foregoing provisions of this Code ' {^apter^ 
shall be substituted \ XX. 

(2) In section 354, between the word ‘ and * and the words ‘ shall 

1 e.g. Act XVII of 1887* sec. 70. 4 1 1 Cal. 451 : 8 Mad. 503: 12 Bom. 

r< 14 Cal. 631. 46. 

** This section follow? 5 All. 314. 
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operate’ the words 4 every order under that section appointing 
a Receiver * shall be inserted. 

(3) For the second paragraph of section 360 the following shall 
be substituted, namely : — 

4 A Court so invested may entertain an application under 
section 344 by any person who has been arrested or imprisoned, 
or against whose property an order of attachment has been made, 
in execution of a decree for money passed by that Court 1 . 

(4) At the end of Chapter XX the following shall be inserted, 
namely : — 

*360 A. Nothing in this Chapter shall apply to any Court 
having jurisdiction within the limits of the town of Calcutta, 
Madras or Bombay.* 
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32 . (1) For sections 363 and 364 the following shall be substi- 
tuted, namely* 2 : — 

‘36 3. If there are more plaintiffs than one, and any of them 
dies, and if the right to sue does not survive to the surviving 
plaintiff or plaintiffs alone, but survives to him or them and the 
legal representative of the deceased plaintiff jointly, the Court 
may cause the legal representative, if any, of the deceased plaintiff 
to be made a party, and shall thereupon cause an entry to that 
effect to be made on the record and proceed with the suk.* 

(2) For section 365 the following shall be substituted, namely : — 
‘ 365. In case of the death of a sole plaintiff or sole surviving 
plaintiff, the legal representative of the deceased may, where the 
right to sue survives, apply to the Court to have his name 
entered on the record in place of the deceased plaintiff, and the 
Court shall thereupon enter his name and proceed with the 
suit/ 


(3) To section 368 the following shall be added, nam^y: — 

4 The legal representative of a deceased defendant may apply to 
have himself made a defendant in place of the deceased defendant, 
and the provisions of this section, so far as they are applicable, 
shall apply to the application and to the proceedings and conse- 
quences ensuing thereon V 

Power for (4) After section 372 the following shall be added, namely : — 
DourVto ‘372 a. The provisions of section 5 of the Indian Limitation 
period of Act, 1877, applicable to appeals shall apply to applications under 
limitation sections 365, 366, 368 and 371.* 

prescribed 
for certain 

applica- 1 8 Bom.^196 : 7 Mad. 510. ment No. 81 : Rules under Judicature 

tions. 2 12 Cal. 590: 9 Mad. 1: 7 All. Acts, Order XVII. 

693: Punjab Record XXI, Civil Judg- 3 9 Bom. 56: 7 All. 396. 
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33 . To section 381 the following shall be added, namely: — Addition 

‘or show good cause why such time should be extended, i n tos, 381. 

which case the Court may extend it h 

4 Where a suit is dismissed under this section, the plaintiff may 
apply for an order to set the dismissal aside, and, if it is proved to 
the satisfaction of the Court that lie was prevented by any sufii- 
cient cause from furnishing the security within the time allowed, 
the Court shall set aside the dismissal upon such terms tvs to 
security, costs or otherwise as it thinks fit, and shall appoint a day 
for proceeding with the suit. 

* The dismissal shall not be set aside unless the plaintiff has 
served the defendant with notice in writing of his application. 

4 The provisions of the Indian Limitation Act, 1877 with 
respect to an application under section 103, and of this Code with 
respect to an appeal from an order rejecting such ay application, 
shall apply, so far as they can be made applicable, to an application 
under this section for an order to set aside the dismissal of a 
suit, and to an appeal from an order rejecting such an application, 
respectively/ 

34 . In section 386, for the words 4 or to any pleader of a High Amend- 

Court whom the Court issuing the commission thinks fit to 1,,eT *t °f 

% . b. 386. 

appoint ’ tjie following shall be substituted, namely : — 

4 or to any pleader or other person whom the Court issuing the 
commission may, subject to any rules of the High Court in this 
behalf, think fit to appoint/ 


35. In section 419, after the words 4 Government Pleader in any Amcnd- 
Court ’ the words 4 or such other person as the Local Govern- ment °f 
merit may for any Court appoint in this behalf' shall be inserted. 8 * * 


30 . Infection 424, after the words 4 intending plaintiff’ the Amend- 

words 4 and the relief which he claims ’ shall be inserted. merit of 

b . 424. 

' British India ’ the Amend- 
ment of 
B. 432. 

4 or at the request of any person competent in the opinion of the 
Government to act on behalf of such Prince or Chief.’ 


37. (1) In section 432, after the words 
following shall be inserted, namely : — 


(2) To the same section the following shall be added, namely : — 
4 An appointment under this section may be made for the 
purpose of a specified suit or of several specified suits, or for the 


1 6 Bom. 482 and Act VIII of 1859, 163, supra, p. 999. Cf. Act XIV of 

sec. 35. 1882, sec. 588 (8). 

2 Act XY of 1877, Sched. II, No. 
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purpose of all such suits as it may from time to time be necessary 
to prosecute or defend on behalf of the Prince or Chief. 

‘ A person appointed under this section may authorise or appoint 
persons to make and do appearances, applications and acts in 
any such suit or suits as if he were himself a party to the suit 
or suits/ 

38 . For section 433 the following shall be substituted, namely : — 

‘433- (1) Any such Prince or Chief, and any ambassador or 

envoy of a Foreign State, may, with the consent of the Governor 
General in Council, certified by the signature of one of the 
Secretaries to the Government of India (but not without such 
consent), be sued in any competent Court. 

‘ (2) Such consent may be given with respect to a specified suiter 
to several specified suits, or with respect to all suits of any speci- 
fied class or classes, and may specify, in the case of any suit 
or class of suits, the Court in which the Prince, Chief, ambassador 
or envoy may be sued ; but it shall not be given unless the Prince, 
Chief, ambassador or envoy — 

‘ (a) has instituted a suit in the Court against the person desiring 
to sue him, or 

1 ip) by himself or another trades within the local limits of the 
jurisdiction of the Court, or 1. 

‘ (c) is in possession of immoveable property situate within those 
limits and is to be sued with reference to such possession or for 
money charged on that property. 

* (3) No such Prince, Chief, ambassador or envoy shall be arrested 

under this Code, and, except with the consent of the Governor 
-General in Council certified as aforesaid, no decree shall be 
executed against the property of any such Prince, Chief, ambassador 
or envoy. ^ 

* (4) The Governor General in Council may, by notification in 
the Gazette of India, authorise a Local Government and any 
Secretary to that Government to exercise, with respect to any 
Prince, Chief, ambassador or envoy named in the notification, the 
functions assigned by the foregoing sub-sections to the Governor 
General in Council and a Secretary to the Government of India, 
respectively. 

* (5) A person may, as a tenant of immoveable property, sue, 
without such consent as is mentioned in this section, a Prince, 
Chief, ambassador or envoy from whom he holds or claims to hold 

the property/ 

. * 

39 . (1)* Section 434 shall become section 229 b, and any reference 
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made before the commencement of this Act in any notification or amend- 
other document to section 434 shall be read as a reference to" 1 *! 1 * 0 * 
section 229 b. 434. 

(2) In section 229 B, the words ‘ or continued 1 shall be inserted 
after the word ‘ established.* 

40 . After section 433 the following section shall be inserted, Style of 

t * Pri noon 

namely . ... and Chiefs 

‘ 434. A Sovereign Prince or ruling Chief may sue, and shall he as partie* 
sued, in the name of his State : t0 8Ult *- 

‘Provided that in giving the consent referred to in the last 
foregoing section the Governor General in Council or Local 
Government, as the case may be, may direct that any such Prince 
or Chief shall be sued in tho name of an agent or in any other 
name V 

41 . To section 464 the following shall ho prefixed, namely : — Princes 

* Nothing in this Chapter applies to a Sovereign Prince or ruling *w ard s 
Chief suing or being sued in the name of his State or being sued, of Court, 
by direction of the Governor General in Council or a Local Govern- 
ment, in the name of an agent or in any other name, and/ 

42 . In section 503, clause (< 7 ), the words ‘ as the Court thinks Amend- 
fit* shall be inserted after the words ‘ by way of remuneration/ ^503° 

43 . In section 504, for the words ‘the Court may appoint / e Amend- 

Collector’ the words 'the Court may, with the consent of the of 

• 8* 504. 

Collector, appoint him * shall be substituted. 

44 . In section 539, for the words ‘having a direct interest * the Amend- 

words ‘ having an interest * shall be substituted 2 * . v ** 5*39°* 

45 . To section 540 tho following shall be added, namely: — Addition 
1 An appeal may lie under this section from an original decree 10 B * 54 °* 

passed ex parte V 

48 . To section 549 the following shall be added, namely : — Addition 
‘ If such security be furnished, any costs for which a surety may *° # * 549 * 
have rendered himself liable may be recovered from him in execution 
of the decree of the Appellate Court in the same manner as if 
he were the appellant/ 

47 . (1) For section 551 the following shall be substituted 4 , Power to 
1 diamijw 

namely appeal 

* 551. (1) The Appellate Court, if it thinks fit, may, after fixing without 


1 2 All. 690 : 7 Bom. H. C., 0 . C. J. 

150. 

a Be Bedford Charity , 2 Swanst. 

518: 8 Cal. 32: 7 All. 178. 


3 2 Cal. 272 : 2 Bom. 644: 4 All, 

387. #■ 

4 Punjab Record, Civil J udgment, 
No. 76 of 1882. 
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a clay for hearing the appellant or his pleader and hearing him ac- 
cordingly if he appears on that day, dismiss the appeal without 
sending notice of the appeal to the Court against whose decree the 
appeal is made and without serving notice on the respondent or his 
pleader. 

* (2) If on the day fixed under sub-section (1) or any other day 
to which the hearing may be adjourned the appellant does not 
attend in person or by his pleader, the appeal shall be dismissed for 
default. 

‘ (3) The dismissal of an appeal under this section shall be noti- 
fied to the Court against whose decree the appeal is made/ 

(2) For the first paragraph of section 552 the following shall be 
substituted, namely : — 

‘Unless the Appellate Court dismisses the appeal under the last 
foregoing section, it shall fix a day for hearing the appeal/ 

(3) In section 558 the words and figures ‘section 551, sub- 
section (2)/ shall be inserted before the word and figures ‘ section 
556/ 

48 . (r) For the proviso to the first paragraph of section 561 the 
following shall be substituted, namely : — 

‘ Provided he has filed the objection in the Appellate Court 
within one month from the date of the service on him or his 
pleader under section 553 of notice of the day fixed for hearing the 
appeal, or within such further time as the Appellate Court may see 
fit to allow 1 / 

(2) To the same section the following shall be added, namely 2 : — 

‘ Unless the respondent files with the objection a written acknow- 
ledgment from the appellant or his pleader of having received 
a copy thereof, the Appellate Court shall cause such a copy to be 
served, as soon as may be after the filing of the objection, on 
the appellant or his pleader, at the expense of the respondent. 

‘ The provisions of Chapter XLIV shall, so far as they can be 
made applicable, apply to an objection under this section s . 

/c 

49 . (1) In section 562 the words ‘ so as to exclude any evidence 
of fact which appears to the Appellate Court essential to the deter- 
mination of the rights of the parties’ are hereby repealed. 

(2) In the same section, for the word ‘ investigate ' the word 
‘ determine * shall be substituted 4 . 

1 14 Cal. 610 : 8 Bom. 559 : 4 All. by secs. 49, 50, 51 and 52 of Act VII 

248. • of 1888 had been found to limit 

2 4 All. 430. unduly the discretion of appellate 

8 I Bom. 75 : 8 Mad. 214. courts. 

* The sections of the Code affected 
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60 . Section 563 is hereby repealed. 

61 . In section 565, for the word ‘ shall ' the word ‘ may ’ shall be 
substituted. 

62 . (1) In section 566 the words 4 and the evidence upon the 
record is not sufficient to enable the Appellate Court to determine 
such issue or question ' are hereby repealed. 

(2) In the same section, between the words ‘the Appellate 
Court may ’ and the words 4 frame issues * the words 1 if necessary ’ 
shall be inserted. 


Repeal of 
a. 563. 
Amend- 
ment of 
565 - 

Amend- 
ment of 
8. 566. 


63 . (1) In section 582, for t lie words ‘the words 4< plaintiff,” Amend- 
“ defendant ” and “ suit ” shall be held to include an appellant, a g. 1 *^*?* 
respondent and an appeal, respectively,’ the following shall be 
substituted, namely : — 

4 the word “plaintiff” shall be held to include a plaintiff-appellant 
to defendant-appellant, the word 4t defendant ” a plaintiff-respondent 
or defendant-respondent, and the word “ suit " an appeal V 

(2) In the same section, the words and figures 4 including those 
of section 372 A,’ shall be inserted after the words ‘The provisions 
hereinbefore contained/ 


64 . To section 584 the following shall be added, namely: — Addition 
‘ An appeal may lie under this section from an appellate decree to 8 * 
passed ex j)arte V 

66. (1) In section 588, clause (9), for the word ‘or* the word Amend- 
1 for ’ shall be substituted. *• 

(2) In the same section, clause (16), for the words ‘the first 
paragraph of’ the words ‘and orders under' shall be substi- 
tuted. 


60 . The first paragraph of section 589, and the word ‘ other' in Repeal of 

the second paragraph of that section, are hereby repealed. part of 

8. 509. 


67 . Section 599, and in section 601 the words i within thirty Repeal of 

days from the date of the order/ are hereby repealed. part of*™* 

68. Aft<?r the second paragraph of section 610 the following «. 601. 
shall be inserted, namely : — 

‘ In so far as the order awards costs to the respondent, it may Addition 
be executed against a surety therefor, to the extent to which he t0 B ' 6lo ‘ 
has rendered himself liable, in the same manner as it may be 
executed against the appellant : 

‘ Provided that such notice in writing as the Court in each case 
thinks sufficient has been given to the surety V 


1 7 All. 693. 


2 Mad. 75. 

4 E 2 


2 All. 604 : 12 Cal. 402. 
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69 . To section 626 the following proviso shall be added, 
namely : — 

'and 

' (c) an application made under section 624 to the Judge who 
delivered the judgment may, if the Judge has ordered notice to 
issue under proviso (a) to this section, be disposed of by his 
successor V 

00 . After section 646 the following shall be inserted, namely: — ■ 

‘646 a. (i) If at any time before judgment a Court in which 

a suit has been instituted doubts whether the suit is cognizable 
by a Court of Small Causes or is not .so cognizable, it may submit 
the record to the High Court with a statement of its reasons for 
the doubt as to the nature of the suit. 

‘ (2) On receiving the record and statement the High Court 
may order the Court either to proceed with the suit or to return 
the plaint for presentation in such other Court as it may in its 
order declare to be competent to take cognizance of the suit. 

‘646 b. (i) If it appears to a District Court that a Court 
subordinate thereto has, by reason of erroneously holding a suit 
to be cognizable by a Court of Small Causes or not to be so 
cognizable, failed to exercise a jurisdiction vested in it by law, or 
exercised a jurisdiction not so vested, the District Court may, and, 
if required by a party, shall, submit the record to the High Court 
with a statement of its reasons for considering the opinion of the 
subordinate Court with respect Ho the nature of the suit to be 
erroneous. 

‘ (2) On receiving the record and statement, the High Court 
may pass such order in the case as it thinks fit. 

‘ (3) With respect to any proceeding subsequent to decree in 
any case submitted to the High Court under this section, the High 
Court may make such order as in the circumstances appears to it 
to be just and proper. 

‘ (4) A Court subordinate to a District Court shall comply with 
any requisition which the District Court may make for any record 
or information for the purposes of this section/ 

01 . (1) For the third paragraph of section 648 the following 
shall be substituted : — 

‘ and the Court making an arrest under this section shall send 
the person arrested to the Court by which the warrant of arrest 
was issued, unless he shows cause to the satisfaction of the 


1 10 Cal. 80 : 4 All. 278. 
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former Court why he should not be sent to the latter Court, or 
unless he furnishes sufficient security for his appearance Imforo 
the latter Court or (where the case is one under Chapter XXXIV) 
for satisfying any decree that may be passed against him by that 
Court, in either of which cases the Court making the arrest shall 
release him/ 

(2) To section 648 the following shall be added, namely : — 

‘ Where a person to be arrested or moveable property to be 
attached under this section is within the local limits of the 
ordinary original civil jurisdiction of the High Court of Judicature 
at Fort William in Bengal or at Madras or Bombay, or of the 
Court of the Recorder of Rangoon, the copy of the warrant of 
arrest or of the order of attachment, and the probable amount 
of the costs of the arrest or attachment, shall be sent to the 
Court of Small Causes of Calcutta, Madras, Bombay or Rangoon, 
as the case may be, and that Court, on receipt of the copy and 
amount, shall proceed as if it were the District Court/ 

62 . In section 650 a, the words 'or continued' shall be inserted 
after the word ‘ established/ 

63 . To section 652 the following shall be added, namely : — 

‘A High Court not established under the Statute 24 & 25 
Victoria, chapter 104 [an Act for establishing High Courts of 
Judicature in India), may, from time to time, with the previous 
sanction of the Local Government, make, with respect to any 
matter other than procedure, any rule which any High Court so 
established might under section 15 of that Statute make with 
respect to any such matter for any part of the territories under 
its jurisdiction which is not included within the limits of a presi- 
dency-town. Rules so made shall be published in the same manner, 
and shall thereupon have the same force, as rules made and 
published under this section for the regulation of matters connected 
with procedure/ 

64 . In /orm Ko. 137 of the fourth schedule the words 'bound 
by the decree’ shall be inserted after the words 'remove any 
person/ 

65 . (1) After claus (n) of section 17 of the Indian Registration 
Act, 1877, as amended by the Indian Registration Act, 1886, the 
following clause shall be added, namely : — 

' (0) a certificate of sale granted to the purchaser of any property 
sold by public auction by a Civil or Revenue officer/ 

(2) In the second paragraph of section 50 of the same Act, for 


Amend- 
ment of 
p. 650A. 

Addition 
to i. 652 


Amend- 
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form 
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ments of 
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t 

the word and letter ‘and (»)’ the letters and word ‘(w) and (0)’ 
shall be substituted. 

(3) The Indian Registration Act, 1877, shall be construed as if 
the amendments made in it by this section had been made therein 
by Act XII of 1879 ( an ^ io m nd ^ (hh °f ^ Procedure, 
the Registration Act, 1877, and the Limitation Act, 1877) : 

Provided that nothing in this sub-section shall be deemed to 
affect a decrep or order made by any Court before the commence- 
ment of this Act 1 . 


1 The remaining section (66) of Act which it effects have been made 
VII of 1888 is here omitted, as the in theirproper places, supra, pp. 1000, 
amendments of the Limitation Act 1001. 


I 



ADDENDA. 


VOL. l. 

P. ix, 1 . 3, after Council insert < in exercise of the powers delegated by the 
Charter Act of 1833, and the Indian Councils Act, 1861 V 
P, xvi, note 1, add ‘Practically speaking,’ said Sir James Stephen, when 
presenting th%peport on the Bill which became the Indian Evidence Act, 

‘ these attractive words mean little more than an imperfect understanding 
of imperfect collections of not very recent editions of English text-books.’ 
P. xxii, note 4, add 14 Cal. 183. 

P. xxiii, note 4, 1 . 2, after 164 insert Livingston also used them in his draft 
code of evidence. See liis Works t ii. 463, 470, 512. 

P. xxv, 1 . 27, as to the effect of illustrations, see 7 Cal. 135, and Co. Lilt. 24*: 

‘ Exempla illustrant, non restringuut legem.’ 

1\ xxvi, last line, after performance insert public nuisances and challenging 
jurors : in the Registration Act, sec. 3, where ‘ addition ’ is defined with 
reference to the practice of the polyandrous tribes of Malabar ; 

P. xxvii, 1 . 4, add For these districts, in sonic of which blood-feuds, border- 
raids and cattle-lifting still prevail, and the legislature has to recognise 
tribal responsibility, the decisions of ciders, periodical redistribution ^of 
land, and migratory cultivation, provision is made by regulations framed 
by the Local Governments under 33 Vic. c. 3, and by executive notifica- 
tions under Act XIV of 1874. 

11 . 6, 8, 9. As to referring to statements of objects and reasons, see 8 Bom. 
247, and In re Mew , 31 L. J. l^cy. 87. As to reports of Select Com- 
mitteesf see 14 Cal. 729. As to speeches in council, 5 Mad. 384. 

P. 4 , note 2, add The Indian Code of Civil Procedure, sec. 433, exempts them 
from arrest on civil process. 

P. 5 , 1 . 10, after 1879 ^ nser ^ Hec - 8 expressly declares that the law relating to 
offences for the time being in force in British India shall extend to all 
native Indian subjects of Her Majesty in any place beyond the limits of 
British India and to all European British subjects in the dominions of 
Provinces and States in India in alliauce with Her Majesty. The same 
Act 

P. 7 , insert fn their alphabetical order '. — 

Distresses, illegal (XV of 1882, sec. 68). 

Electricity (XIII of 1887, sec. 5). 

Land-acquisition, mines (XVIII of 1885, sec. 12). 

Native Passenger Ships (X of 1887, chap. v). 

Presidency Small Cause Courts (XV of 1882, sec. 68, and cc. xi and xii). 
Registration of births, deaths and marriages (VI of 1886, sec. 27). 

1 3 & 4 Wm. IV, c. 85, and 24 of the former statute, the proviso 

& 25 Vic. c. 67. For the limitations in sec. 22 of the latter statute, and 

on the legislative power of the Gover- the cases reported in L. R., 3 1 . A. 162, 

nor General in Council, see sec. 46 and 3 Cal. 63. 
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Reserve Forces (IV of 1888 sec. 6). 

Steamships, Inland (VII of 1884, sec. 6). 

Tramways (XI of 1886, secs. 25, 27). 

Wild birds and game (XX of 1887). 

I\ 8, under ‘(«) Madras Presidency ,’ insert : — 

Game and Fish, Nllgiris (Mad. Act II of 1879). 

Gunpowder (Mad. Act I of 1880, sec. 8). 

Landing and Shipping fees (Mad. Act III of 1885, sec * 9 )* « 

Madras Harbour (Mad. Act II of 1886, secs. 76-85). 

Vaccination and Inoculation (Mad. Act V of 1884, secs. 112-1 16). 
Under * (6) Bombay Presidency insert : — 

District Municipalities (Bom. Act II of 1S84, sec. 45). 

Karachi Port- trust (Bom. Act VI of 1886, secs. 58, 70*78,. 

Karachi Tramways (Bom. Act II of 1883, secs. 17-21, 24). 

Khoti settlement (Bom. Act I of 1880, sec. 15). 

Landing and wharfage fees (Bom. Act VII of 1882, sec. 7). 

Local Boards (Bom. Act I of 1884, sec. 70). 

Matitd.'trs (Bom. Act VI of 1S87, secs. 31, 32). 

Pilgrims, Aden (Reg. XI of 1887). 

Pilgrims’ protection (Bom. Act II of 1887). 

Pp. 8, 9 , under 4 (e?) Lower Provinces / insert: — 

Calcutta Survey (Ben. Act I of 1887, sec. 25). 

Chittagong Port Commissioners (Ben. Act IV of 18S7, sec. 30 and c. viii). 
Local Self-government (Ben. Act III of 1885, secs. 140, 144). 

Produce, illegal interference with (VIII of 1S85, sec. 186). 

• Vaccination (Ben. Act II of 1887, sec. 8). 

P. 9 , col. 1 , 1 . 2, add Ben. Act IV of 1876 amended by Ben. Act I of 1882. 

1 . 6, add V of 1887, sec. 32. 

P. 9 , under ‘ (d) North Western Provinces insert : — 

Canals and Drainage (VIII of 1873, sec. 70). 

Chaukldilrs (XX of 1S56, secs. 45, *48, 49, 53, 55). 

Courts Martial (Ben. Reg. XX of t8io). 

Foreign Emigrants (Ben. Reg. XI of 1812). 

Hackney carriages (XIV of 1879). 

High Court (XIII of 1869, sec. 4). 

Jhdnsl Encumbered Estates (XVI of 1SS2, sec. 6). 

Lending to covenanted civil servants (Ben. Reg. VII of 1823, sec. 4). 
Land- re venue (XIX of 1873, secs, ioo, 142). 

Local Boards (XIV of 1883, sec. 51). 

Minora (XL of 1858, sec. 22). 

Opium (Ben. Reg. XX of 1817 : Act XIII of 1857). 

Passage of troops (Reg. VI of 1825). 

Rent (XII of 1881, secs. 51, 87, 92, 107, 130 - 
State Offences (Reg. X of 1804). 

Under ‘ (e) Panjdh ,* insert : — 

Courts (XVIII of 1884, secs. 14, 37, 60). 

District Boards (XX of 1883, secs. 57, 82). 

European British minors (XIII of 1874, sec. 14). 

Frontier crossing (Reg. VII of 1873). 

II az lira forests (Reg. II of 1879, secs. 25, 26, 28). 

Land-revenue (XVII of 1887, secs. 39, 108, 149). 
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Under * (f) Oudh, insert : — 

Civil Courts (XIII of 1879, secs. 32-36), 

European British Minors (XIII of 1874, 86c - M)- 
Land-revenue (XVII of 1876, secs. 64, 104). 

Laws (XVIII of 1876, secs. 37 and 42). 

Minors (XL of 1858, sec. 52). 

Rent (XXII of 1886, sec. 107). 

Under 1 (g) Central Province sj insert: — 

Civil Courts (XVI of 1885, sec. 19, cl. (3I, (4). 

European British Minors (XIII of 1S74, sec. 14'. 

Tenancy (IX of 1883, Bee. 24). 

Under * ( h ) Burma insert : — 

European Briffsh Minors (XIII of 1874, sec. 14). 

Forests, Upper Burma (Reg. VI of 1887). 

Frontier crossing, Upper Burma (Reg. IX of 1887). 

Land-acquisition, Upper Burma (Reg. IX of 1886, secs. 28, 29). 

Laws, Upper Burma (XX of 1886). 

Military police (Reg. II of 1887). 

Pilots (XII of 1883, secs. 4, 5). 

Rangoon Tramways (XXII of 1883, sec. 14 et seg.). 

Registration of documents, Upper Burma (Reg. I of 1887, see. 7). 

Ruby Regulation, Upper Burma (Reg. XII of 1887), 

P. 10 , col. 1, 1 . 3, add sec. 37 : Reg. V of 1887, sec. 21. 

P. 10, under 1 (£) Coorgy insert : — 

European British Minors (XIII of 1874,80c. 14). 

Under ‘ (j) Ajmer and Mcrtcdra ,’ insert : — 

European British Minors (XIII of 1874, sec. 14). 

Land and revenue (Reg. II of 1877, sec. ill). 

Laws (Reg. Ill of 1877, secs. 37, 41). 

Municipalities (Reg. V of 1886, secs. 1 21-1 39, 146;. 

Under ' (Q Assam,* insert : — m 

European British minors (XIII of 1874, bcc. 1 4). 

G;iro Hills (Reg. I of 1882, secs. 3, 5, 0), 

Land and revenue (Reg. I of 1886, secs. 25, 58, 142, 156;. 

P. 17, note 2, add and see the Madras Hackney Carriages Act (Mad. Act 
III of 1879, 8ec * 49} • 

P. 18, note 3, add 4 Mad. 410. 

P. 19, 1. 37, add note 5, Under Act V of 1871, sec. 33, as amended by 
Act IX of 1882, the Governor General in Council has appointed the 
penal settlements of Port Blair and the Nicobar Islands, see Macpherson » 
Lists , 

P. 20, 1. 33, add A definite period must be stated in the sentence. An order, 
for instance, directing the accused to be imprisoned until he gives security 
is -bad (8 Cal. 644). 

P. 21, 1. 29, add note As to forfeiture of watans in Bombay, see Bom. Acts III 
of 1874 and V of 1886. 

P. 23, note 1, add See also Ben. Reg. VII of 1823, secs. 2 and 3, and Acts XIII . 
of 1857, sec. 9, and XIII of 1879, secs. 32-34. 
note 3, add In Burma see Acts XVI of 1886, sec. 6 , XX of 1886, sec. 7 
and sched. iii, and XV of 1887, s©c. 8. 

P. 33, 1. 4, after ‘sufficient ’ insert (7 Sutb. Civ. R. 299). 
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1. 31, after ‘vaccination’ insert and as to the sale and seizure of un- 
wholesome food. 0 

P. 56, note i, add see 9 Ben. 229, per Couch, C.J. 

P. 96, note 3, insert Conservators of Kivers, etc. (Mad. Act VI of 1884, 
sec. 23) : Inspectors under the Glanders and Farcy Act (XX of 1879, sec - 
4) ; Members of Local Boards, etc. (Mad. Act V of 1884, sec. 43, and 
Bom. Act I of 1884, sec. 71) : Officers appointed under the Inland 
Emigration Act I of 1882, sec. 8 : Registrars of births and deaths (VI 
of 1886, sec. 14) ; and see Act XVI of 1882, sec. 29; VI of 1884, sec. 
42, cl. (3) : Bom. Act II of 1884, sec. 46 : Ben. Act IV of 1887, sec. 63. 

P. 97, note 3, add see and consider 10 Mad. 255, where A dug up and dis- 
honestly removed some cartloads of earth, part of a piece of waste land 
belonging to Government, and the High Court (ratione dissentiente 
Brandt J.) held that A was not guilty of theft. 

P. 98, note 4, where the actual possession is in a ryot paying rent directly to 
the landowner, see 9 Ben. 229. 

P. 107, note i, add Mad. Act VIII of 1878, sec. 13. 
note 1, add 9 Bom. A.C. Cr. 9. 

Pp. 110, 111. The provisions of secs. 67, 68, 69 apjdy to previous offences 
committed and persons punished under the Madras Excise law. Mad. 
Act I of 1886, sec. 68. 

P. Ill, note 5, see 10 All. 58, 62, 67, 69. 

P. 141, after 138 insert the following section : — 

138 a. The foregoing sections of this chapter shall apply as if Her Majesty’s 
Indian Marine Service were comprised in the Navy of the Queen 1 . 

P. 149, note 21, 1. 4, after 31 insert , and see Acts XVII of 18S5, sec. 12, and 
XVIII of 1887, sec. 18. 

P. 150, note 1, add and see Acts XVII of 1885, sec. 12, and XVIII of 1887, 
sec. 18. 

1\ 153, note 3, add Acts XIV of 1883, sec. 51 ; XV of 1883, sec. 65 ; XX of 
1883, sec. 62 ; XIII of 1884, sec. £§ ; XVII of 1884, sec. 37 Mad. Acts 
IV of 1884, sec. 260, and V of 1884, sec. 15S ; and Reg. V of 1886, sec. 
146. 

note 5, add and see 10 All. 65. 

P. 157, note 1, add 12 Bom. 63. 

P. 158, note 1, add In the second branch of the section ‘an offence’ means ‘some 
particular offence,’ 15 Cal. 386. 

P. 159, sec. 179, see 10 Bom. 185. 

note 4, add That no suit lies against a witness making a false statement in 
the course of a judicial proceeding, see 10 Mad. 87. 

P, “ note 1, add In 14 Cal. 314 Petheram C.J. held that *che section 
to those cases in which the police are induced upon the information 
eu$l^TSed to them to do or omit something which might affect some third 
•• fc jr>erscm, and which they would not have done if they had known the true 
«tat* of things. 

1', 161, note 3, add and see Act VI of 1883, sec. 1. 

; ‘2. aec. t 88, ’ T, The ‘order’ must be actually in force, 10 All. 115. 

; \ 1 r , a insert, or the Telegraph Act XIII of 1885, sec. 16. 

164, '■■.V. *9 of 1884, sec. 2. 


1 Act XIV of 1887, sec. 79* 
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P. 166 , note 2, 1 . 9, add see also 1 1 Bom. 70 2 : 14 Cal. 653. 

note 5, Acta XI of 1841 and XII of 184a are now repealed by Act VIII of 
1887. 

P. 169 , note 3, add And see 14 Cal. 653. 

P. 170 , notes, col. 1, 1 . 4, after 749 insert 8 All. 252. 

P. 173 , note 8, add and see 5 All. 598 : 14 Cal. 633. 

P. 174 , note 3, 1 . 5, after compounded insert (Crim. Proc. Code, sec. 346). 

P. 193 , note I, add As to weights and measures in the Presidency Towns sec 
Ben. Act IV of 1886, secs. 55, 56 : Mad. Act IV of 1884, sec. 205 : Bom. 
Act IV of 1882. 

P. 194 , note 5, add A Muhammadan who sacrifices a cow before sunrise in his 
own compound is not guilty of a public nuisance, though the compound is 
visible from a public road, jo All. 44. 

P. 196 , note 4, add The Madras Excise Act (Mad. Act I of 1886), sec. 57, cl. a, 
provides for cases in which the admixture does not amount to adui 
teration. 

note 6, add Ree Bengal Act III of 1886. 

P. ‘200, note 2, 1. 8, after 244 insert and see 10 All. 46. 

P. 202 , sec. 295, see 10 Mad. 126, where a Hindu had sexual intercourse at 
9 P.M. within an enclosure surrounding the tomb of a Muhammadan faqfr. 
The 1 object’ mentioned in 1 . 2 is an inanimate object, 10 All. 150. 

P. 207 , note 2, 1. 3, after wife insert and see 8 All. 622 and 635. 

P. 211 , sec. 304 A, see for an illustration 14 Cal. 566, where a quack ( kdbirdj ), 
untaught in matters of surgery, operated for internal piles by cutting 
them out with a common knife, and the patient died from hwumorrhage. 

P. ‘ 235 , note 3, add 10 Mad. 255, 259. 

note 5, as to fish see also 10 Bom. 194: 15 Cal. 388 and 402. A bull 
dedicated to an idol, and then set free, i« not res nullins, hut jrrinia facie 
belongs to the trustee of the temple where the idol is worshipped, 1 1 Mad. 
145. Otherwise, apparently, where the bull is, on the death of a relative 
of its o^ner, let loose as part of tiff funeral ceremony, 9 All. 348, following 
8 All. 51. 

note 8, add 10 Mad. 186. 

P. 238 , sec. 379, see 10 Bom. 1 93.' 

P. 248 , note 1, add and see 9 All. 670, 

P. 250 , sec. 410, last clause, see 9 All. 348, following 8 All. 51. 

P. 256 , note 3, add see also 1 2 Cal. 660, where the Court held, in accordance 
with ill. ( d ), that the damage contemplated in sec. 425 need not consist in 
the infringement of an existing present and complete right, but might be 
caused by an act done now with intent to defeat a right about to come 
into extlstence. 

P. 258 , note 4, add And now see Act V of 1888, sec. 4, cl. (6). 

P. 259 , note 5, add The imposition of a fine under the Panj£b Land Revenue 
Act, XVII of 1887, sec. 108, for destroying etc. survey*marks does no* bar 
• a prosecution under sec. 434 of the Code. 

P. 261 , note 10, add Illegal interference with the produce of a holding is made 
‘criminal trespass ’ by the Bengal Tenancy Act, VIIJ* of 1885, sec. 186. 

P. 268 , sec. 463, see 1 2 Bom. 36. 

note 11, add As to intention in fabricating " X’ ument see 13 
Cal. 349 and 14 Cal. 513, following Reg. v. Hillman , 1 Leigh & Cave, 
C. C. 243. 
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P. 272, Bee. 467, see 12 Bom. 36. 

P. 276, note 4, add see the Madras Excise Act (Mad. Act I of 1886), sec. 57 
cl. (c). 

P. 277, sec. 486, see the same Act, sec. 57, clause (d). 

P. 281, note 2, add But see 10 Mad. 218. 

P. 285, note 2, add There is no exception in favour of a second or third publi- 
cation as compared with a first, 12 Bom. 167. 

P. 286, As to Expl. 4, see 9 All. 420. 

P. 290, note 3, add See 11 Bom. 376. 

sec. 504. 1. 3, 1 will cause him,’ i.e. under ordinary circumstances, 10 Mad. 
353, where A 1 s abusive language had reduced I? to such a state of abject 
terror that the provocation was unlikely to cause B to break the public 
peace. 

P. 293, sec. 51 1, ill. ( b ) : see 11 Bom. 376. 

note 5, add No criminal liability can be incurred under the Code by 
an attempt to do an act which, if done, would not be an offence under the 
Code, 11 Bom. 381. 

P. 295, note 2, add As to their domestic tribunal, see 11 Bom. 185. 
note 5, add see 10 Mad. 69. 

P. 301, 1. 13, add For tenants in the Panjiib having rights of occupancy in 
land rules are provided by Act XVI of 1887, sec. 59. 

P. 309, last line, add As to Muhammadan donations mortis causa see 9 
All. 357- 

P. 311, note 2, add and see 10 Mad. 251. 

note 3, for rules as to expounding Hindi! wills, see 11 Bom. 69. 

P. 319, 1. 2. As to secs. 16 and 50 of the Probate and Administration Act, see 
1 2 Bom. 164. 

1. 33. As to secs. 37 and 45 of the same Act, see 12 Cal. 375- 

P. 339, note 6, add It renders a married woman domiciled in England able to 
sue without her husband in India, 1 5 Cal. 39. 

P. 343, sec. 19. Whoever seeks to have the succession regulated by some 
other law is, therefore, under the burden of proving another domicile. 

P. 364, note 1, add The presumption is that they were made after the execu- 
tion of the will, Simmons v. Bud all , 1 Sim. N. S. 136. 

P. 367, note 1, add That a Hindi! child born in wedlock is legitimate, though 
begotten before marriage, see L. R., 1 I. A. 282, 293. 

P. 374, note 3, add See 11 Born. 573, 578, following 5 Cal. 684, and 
consider whether sec. 82 does not abrogate the rnle that in the absence 
of express words showing such an intention, a Hindi!’ s devise to his wife 
does not confer an estate of inheritance, but carries only a widow’s estate 
as understood by Hindi! law. 

P. 390, note 5, add i Cal. 303. 

* v 40^, note 2, add The section leaves no room for presumption. The Court 
sanno t decide whether the legacy is given to A as executor or not, 
15 Cal. 83. 

5 426, note ], And sec. 164 is at variance with Muhammadan law, 

V , 7 iv-tp.c. 643. 

i !.'• >* add No provision seems made for the case of a will lost 

< in the testator’s lifetime, a copy or draft being still in 

b te-noe.‘ . , - 

tfote 3, I. 2, after See insert 8 Cal. 864 and 
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P. 440, note 3, add On the application for probate the Court should not 
go into questions of title to property or validity of bequests, 4 Cal. 1 : 
12 Bom. 166. 

P. 456, note 1, add As to the damages recoverable on the bond, see 10 All. 39. 

P. 486, 1. 3, after 1868 insert is not a Code, but is here printed because 
it is necessary for the right understanding of the Codes which follow in 
this work. It 

1. 33, after X of 1886 insei't (repealed and replaced by Bom. Act lit 
of 1886). 

1. 35, add A similar effect will doubtless be produced by the N. W. 
Provinces Act I of 1888, which combines the Indian Acts I of 1868 
and I of 1887. 

P. 487, note 3, add As to standing timber, see 10 All. 160 and cases there 
cited. 

P. 488, 1. 1, as to * moveable property,’ see 10 All. 2. 

P. 490, note 2, 1. 5, after disposal insert 13 Cal. 86 : 15 Cal. 107. 

1. 10, after 679 insert whether ministerial or judicial, 15 Cal. 357, and add 
to the note 2 Bom. 148 : 3 Bom. 214 : 8 Bom. 294. 

P. 495, note i,add in the case of members of a Hindti family, 11 Bom. 608. 

P. 497, 1. 8, add contracts made by or on behalf of municipalities, local 
boards and port-trustees by various local enactments, such as XV of 1873, 
sec. 33; XV of 1883, sec. 40 ; XVII of 1884, sec. 36 : Mad. Act I Vof 1884, 
sec. 45 : Bom. Act I of 1884, sec. 35 : Ben. Act IV of 1887, sec. 65 : 
Kegs. V of 1886, sec. 40, and V of 1887, sec. 17. 

P. 498. 1. 23, after transfer insert but subject, of course, to his right to call 
upon the claimants to interplead. 

note 1, add and see 9 All. 228. 

P. 499. 1. 13, Debenture-bonds issued by municipalities etc. are generally made 
transferable by endorsement, which is sometimes required to be registered 
in the office'of the body issuing the bonds. See e. g. Mad. Acts I* of 1884, 
sec. 2oc>, and II of 1886, sec. 3^: Bom. Act I of 1881 : Ben. Act IV of 
1887, sec. 72. 

P. 501, 1. 1 1. A seventh mode is by legislative cancellation : see, for example, 
the Inland Emigration Act, I of 1882, secs. Ill, 140, 177. 

P. 501, note 1, for Indian cases on the subject see L. R., 7 I. A. 107 (lessor's 
covenant): 12 I. A 1 (mortgage-deed): 2 Agra 150 (grant) : 9 All. 162 
(bond) : 2 Mad. H.C. 177 (power of attorney): 12 Bom. 17 (conditions 
of sale). 

P. 502, 1. 10, addbut subject to the provisions of the Evidence Act (I of 1872), 
sec. 92, prov. 4. 

P. 505, note 1, add As to the construction of stipulations as to time, see 
Tilley v. Thomas , L. It., 3 Ch. App. 61. 

P. 508, note 3, 1. 3, after 487 insert As to merger of securities, ;*ee 10 
Mad. 163. 

P. 511, note 1, add As to sales of liquor and intoxicating drugs, see Mad, Act 
I of 1886, secs. 15, 16. 

P. 513, 1. 15 . As to Hindd marriages, see II Bom. 252 . As to contracts of 
betrothal, 11 Bom. 412. 

P. 516. 1. 14, after case insert The English rules as to solicitors apply gener- 
ally to pleaders (12 Bom. 85, per West J). 

note 3 , after 3 Mad. 140 insert 9 Mad. 140 : 10 Mad. 33 . 
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P. 617 , 1 . 12, after service insert except in cases provided for by the Inland 
Emigration Act, I of 1882, sec. 11. 
note 5. The Bill here referred to is now Act VI of 1887. 
note 7, add Ben. Act V of 1883 provides for the registration and control 
‘ of porters and d£ndiw£las at Darjiling and Kurseong. 

P. 619 , L 3, add And as to labourers in Assam and the districts of Chittagong 
etc., see Act I of 1882. 

P. 624 , 1 . 17, As to marine insurance see also the Sea Passengers Act, XII of 
1885, sec. 7. ^ 

P. 629 , 1 . 11, after no insert general. 

1 . 12, add But see Ben. Act IV of 1866, secs. 53, 54, which require pawn- 
brokers in Calcutta to give information as to stolen property, and not to 
take pledges from children. 

note 2, add As topawning military decorations, see 10 Mad. 108. 
note 5, add As to a shipowner’s lien for freight, see Mad. Act II of 1886, sec. 
52 etseq. : Bom. Act VI of 1886, sec. 47; and Ben. Act IV of 1887, sec * 35 * 
P. 530 , 1 . 11, add But see 14 Cal. 809. Other statutory liens are conferred by 
Ben. Reg. VI of 1823, sec. 2 (advances to indigo -cultivators) and the 
enactments relating to harbour-rates (Mad. Act II of 1886, sec. 48 : Bom. 
Act VI of 1886, sec. 46 : Ben. Act IV of 1887, sec. 34). 

1 . 14, after Courts insert (10 Ben. 444 : 14 Cal. 374). 

P. 532 , 1 . 33, after mouth insert But the adjustment must be assented to by 
both parties (6 Cal. 451). 

P. 646 , note I, 1 . II, after 83 insert 14 Cal. 781. 

1. 21, add or a custom of a caste to expel a member in his absence without 
notice given or opportunity of explanation offered, 10 Mad. 133. 

P. 549 , sec. 4, 11 . 4, 5, Though a letter of acceptance is posted to the proposer 
it is not 4 put in course of transmission to him ’ if it is not correctly 
addressed, 9 All. 366, 385. 

P. 553 , note 1, add A guardian cannot contract on behalf of his infant ward 
so as to bind him personally, 11 Bom. 551, per Lord Hobl^ouse. But 
see an exception in the Emigration Act, XXI of 1883, sec. 40. 

Pp. 554 , 555 , secs. 16, 17, Bee 11 Bom. 666. 

P. 558 , sec. 21, see 11 Bom. 174. 

P. 559 , note 2, 1 . 30, insert nor to a mortgage subsequent to a temporary 
injunction, 9 All. 497. 

note 3, add So is an agreement for which the consideration is abstention 
from takk-.^ criminal proceedings, 11 Bom. 566, following Williams v. 
Bayley, L. R., 1 H.L. 200, 220. 

P. 562 , note 7, add nor a conditional promise to pay when the promisor is 

able, 11 Bom. 580. • 

note 8, add It must not be a promise to pay by instalments or in (e. g.) two 
■- s, or out of a particular fund, Chasemw'e v. Turner , L. R., 10 Q. B. 

505. per Coleridge C.J., citing Williams J. in Back master v. liussell , 

; o 4 \ B. N. S. at pp. 749-74°* 

P. 673 , *v£e 3, 1 . 2 1 aftei' 633 insert The obligation enforced by them arises 
£pqx& a gwasi-contract, see 1 Mad. H. C. 411 : 5 Mad. H.C. 200. 

P; 5 ? 4 , 45, see 9 All. 486. 

S 3 * see 11 Bom. 412. 

s*$£*:*- secs. 62, 63, see 15 Cal. 319, 326, where the High Court said 
t! * e provisions of sec. 62 do not apply after there has been a breach 
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of the original contract, and that sec. 63 is in direct antagonism to the 
law of England. 

P. 583 , sec. 65, see 9 All. 340, where Edge C.J. said that the section includes 
any person whatever who has obtained any advantage under a void 
agreement. 

P. 588 , As to the damages recoverable by the lender for breach of an agreement 
to lend money, see 12 Bom. 242. 

P. 592 , sec. 74, see 9 All. 690 : rb to the exception, 10 All. 29. 

note 2, 1 . 6, add But see 10 Cal. 305, and 14 Cal. 248, where the Court 
thought the cases in 9 Cal. 615 and 689 were overruled, 
note 2, 1 . 15, add See also 10 Mad. 203, dissenting from 8 All. 185 and 
following 4 Cal. 137. 

P. 595 , 1 . 4, ‘ part of the goods,’ see 15 Cal. 1. 

P. 605 , note 2, add see 11 Bom. 704. 

P. 622 , note 1, add As to want of care, see 9 All. 398. 

P. 651 , note 4, 1 . 6, after divided insert (a case overlooked by the Act). 

P. 695 , sec. 67, see 1 Cal. 130. 

P. 700 , sec. 85 is founded on 16 & 17 Vic. c. 59, sec. 19 (as to which see L. It., 

9 C. P. 513 : I C. P. D. 578 : 2 C. P. D. 151); compare also 45 A 46 Vic. 
c. 61, sec. 60. 

P. 726, last line, after income insert No mention is here made of title-deeds, 
as to which see II Bom. 485 . 

P. 738 , 1 . 4, add Special rules as to gifts by tlie Oudh taluqdilrs and grantees 
are contained in Act I of 1869, secs. 16, 17, 18. 

1. 9, after declares insert (sec. 1 35). 

1 . 12, after payment insert The principle embodied in this section is fully 
stated in Story’s J 2 r/uiiy Jurisprudence , 1886, §§ 1048-1057. 

P. 746 , note 5, see 15 Cal. 362. 
note 6, add 14 Cal. 451 and 599. 

P. 748 , sec. 6, cl. (d) : * property’ here includes an actionable claim, 14 Cal. 
241. • 

note 3, add Mad. Act VIII of 1878, sec. 4 (coffee) : Bom. Acts IV of 1881, 
sec. 7 (salary of village-officers), and V of 1886 ( voatans ) : Reg. I I of 1877, 
sec. 36 ( bhum ). 

P. 751 , sec. 10, As to the proviso, see 11 Bom. 354 : 13 Ben. 383 : 12 Cal. 522. 

It limits the Married Women’s Property Act, III of 1874, sec. 8. 

P. 766 , note 5, Recent caBes on lis pendens are in 15 Cal. 94 and 9 Mad. 92. 

P. 767 , note 4, add in the parts of British India to which i f applies. As to 
13 Eliz. c. 5 in Bombay, see 11 Bom. 666, at p. 675. j 

P. 774 , sec. 68, cl. (&), 1 . 6, ‘ sold,’ i.e. otherwise than through the intervention i 
of a co%rt, 10 Mad. 5 1 5. 

note 1, 1 . 5, after 11 insert 10 All. 133 and cases therecited. 
note 2, add See too 11 Bom. 462. 

note 3, add But as to the former case see 10 Mad. 514 and 6 Bom. 719. 

P. 780 , Bee. 67. See 10 Mad. 130. j 

note 4, add A Court of Small Causes is not such a Court, Acts Xj 
of 1882, sec. 19, cl. (/) and IX of 1887, sec. 15, and sched. II, cl. (6'|$ 

P. 781 , note 3, add n Mad. 88. 0 

note 7, add For an instance of a * default ’ under this clause, see iQ j^ 

47 * 

P. 782 , note 3, 1 . 7, after 252 insert and see 14 Cal. 479-480. 





.Sk* 


ADDBljjirAi'TO 4. 

. * *- • ' \ ' * »-j\ +* ' '■ Vi&f . ■ 




m 


,.*** . * * .» ~ ■ ypk •■'.,* r. <v 

^rSv 1: 5> ‘ * otice \; 4i KpwmJng thft, see 9 All. ia& at p. iao 

* **£ ttf In 1 ’ B °“'- t*¥ he reM6n - fOT tte "i* %►**« *0 be, th»t oth J: 
V; p0sse8g0r *Wi *9 **9 MU on the w, cause of 

Pt ? 92 , sec. 87, para, 3, see 9 All. *j 4 . ^ i 

^ ^~ X 4 > 8ee 11 Mad. ; and compare 44 & 4c Vj c c HAO , e 

.'• , ' 5 * 25 ' *' *’ ‘ ma ^ e seciirity,’ i.e. immediately on execution, 14 Cal. <S8y. 

^ShlSLk i,^! 1 0f l884 ’ se °- 7 ' expre8Bl y •»!»"•» a Lant, 

. ““P 6 ” 6 ?* P»y the expense of constructing or repairing 

. • • bounoairy-marks, to deduct the amount from his rent. “ ^ 

y 3 ?* 804 , clause (o), gee io Mad. 351. 

9l0 > note 5, 1. 5, after 855 insert 14 Cal. 446. " , ’U 

1 6 ’ 385 imerti ? Madras > 10 Mftd - *96: in Bombay, „ 

‘ . see. ia 9 , l. 4: sec. 123 abrogates 'the rule of Hind* law that delivery of 
\ ■ J5"^ sion 18 e88entlal 10 complete afcift of immoveable property, wCaUso. 
j ‘ *’ ‘ tr » n »<er,’ whether in writing or by wotf of mouth! 9 

, note 5, l t, after 506 insert 10 All. 20, 26. 

: fifllA note 4, add followed in 10 Mad. 289. ^ But see 9' All. 476. , 

. ,^^-^pte 1.- 1, after 9 insert 11 Mad. 56, 61. . * 

.Mljl i?. aftef^^other insert in his own niaitne. 

"' ' **’ a “ f™*f l insert the Official Trustee Act, XVJI of 1864 
P v?"’ ” <5te . 1 * °ff The P r °P® r Wft y *° m *he provision for the maintenance* 

i SSSSSiSf mm ““ 

note 3, add and n Bom. 441. . 

8 note, 2, 1 . 3, after which insert illustra^bn, 

P. 888, note i, add As to the control of publio streams etc. in the Lower Pro- 

o hoTT’’ See Bea ‘ A0t 111 * l88 «» 8eo - « 9 «' 5 “ Madras, Mad. Act VI ef 1884. 

1 P. 898 , 11 , 17-20: we 11 Mad. *9. . 4 

P * al ’ 8ee *4 Cal. 797 (light and air). 

t J 4 * Tte Al /A\ ir 1 * » 7 ? 


5 * ?• 938 , 1. 26 


^7) °1* (c), see n Mad. 32 . 

P. 907 , note 4, 1. 7, after 253 insert 10 All. 162. * * , . 

P. 998 , 1 . 3, before remedies insert judicial 1 . * * . - 

~ ~ 8 ®* .J* a<5 ‘ The words writing’ are repealed wherever the Transfer 
of Property Act is in force. _ ■ 

. “°*f. ***** and 8ee ^An. 82 : 2 Bom. 133'nt p. 

■ ‘ 9 34 rl- 3 f.Py fee present English rule as to declaratory decrees, } 

AXV,r. S. ‘V A. . • • 

87 . 4 u*o.iism%. England to perpetu^fe testiajony, see l 
rt. 3 j-» 3 Bi.s 8 J __ • ; V . . 

dS.itote a. The whole Act fee been extended to theOhirft 
^ Sindhnd Coorg^t to West Jalpaigori, Wawtrf hX g l^ j 
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INDEX TO FIRST LINES 


The lamps were bright and gay, i. 35 

The night with sudden odour reel'd, iv. 69 - , 

The noblest men methinks are bred, i, v 

The North wind fall’n, in the new-starred night, i. 80 (published and suppressed, 
and republished according to my father’s desire) 

Therefore your Halls, your ancient Colleges, i. 88 

1 There is a fountain, to whose flowery side, iv, 108 ^ * 

They say some foreign powers have laid their heads together, ii. 274 
They wrought a work which time reveres, i. 143 

2 Those Gothic windows are before me now, i. 86 * 

Thou may'st remember what I said, i. 79 

Thy prayer was “Light — more Light— while time shall last!" iv. 18 (pub- 
lished in collected works) • 

Thy soul is like a landskip, friend, i. 49 
’Tis not alone the warbling woods, i. 187 
To thee with whom my true affections dwell, i. 208 
Townsmen, or of the hamlet, young or old, i. 73 

Vicar of this pleasant spot, ii. 1 30 

Well, as to Fame, who strides the earth, iv. 212 
We lost you for how long a time, iv. 162 
What rustles hither in the dark? iv. 256 
Wherever evil customs thicken, i. 127 
While I live, the owls ! iv. 96 
Why suffers human life so soon eclipse? i. 78 
Woman of noble form and noble mind ! i. 189 

Yon huddled cloud his motion shifts, i. 173 
Young is the grief I entertain, ii. 99 
Youth, lapsing thro’ fair solitudes, i. *45 

1 Frederick Tennyson. 2 A. If. Hallam. 
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INDEX TO FIRST LINES 


Here, I that £tood in On beside the flow, iii. 300 
Here often #hen a child I lay reclined, i. 208 
He was too good and kind and sweet, ii. 300 
Hither, when all the deep, unsounded skies, i. 155 
Hold thou, my friend, no lesser life in scorn, iv. 182 
How glad am I to walk, ii. 316 
How is it that men have so little grace, iii. 76 
How strange it is, O God, to wake, ii, 316 

1 1 do but mock me with the questionings, i. 136 
I keep no more a lone distress, ii. 98 
I, loving Freedom for herself, i. 55 
I met in all the close green ways, i. 152 
. immeasurable sadness ! iii. 22 

1 Lady, I bid thee to a sunny dome, i. 10 1 
Life of the Life within my blood, i. 78 

Little Aubrey in the West ! little Alfred in the East, iv. 166 
Long as the heart beats life within her breast, iii. 22 

2 Long have I known thee as tl^ju art in song, i. 199 

Me my own Fate to lasting sorrow doometh, i. 85 

Not a whisper stirs the gloom, i. 161 

Not such were those whom Freedom claims, iv. 160 

Not to Silence would I build, iv. 113 

s O but then my Bil-ly listed, iii. 286 
O God, make this age great that we may be, i. 79 

4 O, if you should see a rhinoceros, iv. 297 

Old ghosts whose day wa3 done ere mine began, i. vii. 

O leave not thou thy son forlorn, i. 160 

One wal the Tishbite, whom the raven fed, i. 154 

5 Poet ! I come to.touch thy lance with mine, iii. 284 
-- i^^Slar, Popular, Unpopular! iv. 201 

Remembering him who waits thee far away, iv. 248 
Remember you the clear moonlight ? i. 247 
Rise, Britons, rise, if manhood be not dead, ii. 148 

Row us out from Desenzano, to your Sirmione row ! iii. 320 (published 
in collected works) 

Speak to me from the stormy sky ! iv, 331 
Spurge with fairy crescent set, iv. 182 
Steersman, be not precipitate in thine act, iv. 64 
Sweet Kitty Sandilands, ii. 22 

Take, Lady, what your loyal nurses give c iv. 162 
That is his portrait painted by himself, i. 25 7 
That the voice of a satisfied people may keep, i. 208 
The child was sitting on the bank, ii. 3 1 

o 

1 A. H. Hallam. 2 Hartley Coleridge. 3 E. FitzGerald. 

4 R. Browning. 6 Longfellow. 
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